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ORGANIZATION  OF  SUPREME  COURT. 


[Constitution,  article  6,  section  2.] 
§  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively.  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.     Any 


VI  Organization  of  Supreme  Court. 

four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument ; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence 
of  the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act 
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[Statutes   1885,  page  101.] 

§  1.  The  Supreme  Court  of  the  State  of  California, 
immediately  upon  the  taking  effect  of  this  act,  shall  ap- 
point three  persons  of  legal  learning  and  personal  worth, 
as  commissioners  of  said  court.  It  shall  be  the  duty  of 
said  commissioners,  under  such  rules  and  regulations  as 
said  court  may  adopt,  to  aid  and  assist  the  court  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  court  undeter- 
mined. The  said  commissioners  shall  hold  office  for  the 
term  of  four  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  judge  of  said  court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties,  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  court  shall  have  power  to  remove  any  and  all 
members  of  said  commission  at  any  time,  by  an  order 
entered  on  the  minutes  of  said  court,  and  all  vacancies 
in  said  commission  shall  be  filled  in  like  manner. 
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STATE  OF  CALIFORNIA. 


[No.  20181.    Department  One.  — May  28,   1886.] 

Ex  PARTE  ROBERT  MITCHELL,  on  Habeas  Corpus. 

Criminal  Law  —  Assault  with  Deadly  Weapon  —  Punishment 
OF  —  Constitutional  Law.  —  The  punishment  for  an  assault  with 
a  deadly  weapon  provided  for  by  section  245  of  the  Penal  Code 
is  not  excessive,  cruel,  or  unusual  within  the  meaning  of  section  6 
of  article  1  of  the  constitution. 

Id.  —  SuFFidENCT  OF  Verdict  —  Judgment  —  Impbisonment  in 
State  Puson.  —  People  v.  Turner,  65  Cal.  640,  affirmed  as  to 
the  point  that  where  a  party  is  informed  against  for  an  assault 
with  intent  to  commit  murder,  and  a  verdict  is  rendered  against 
him  for  an  assault  with  a  deadly  weapon,  the  verdict  is  sufficient 
to  support  a  judgment  of  imprisonment  for  two  vears  in  the  state 
prison,  without  ^ting  that  the  assault  was  made  with  the  intent 
to  commit  great  bodily  harm. 

Id.  —  Imprisonment  as  Means  of  Enforcing  Pine.  —  The  peti- 
tioner was  convicted  of  an  assault  with  a  deadly  weapon,  and 
sentenced  to  imprisonment  in  the  state  prison  for  two  years,  and 
to  pay  a  fine,  and  to  be  imprisoned  in  the  same  prison  one  dav  for 
every  dollar  of  the  fine.  Held,  that  conceding  the  portion  of  the 
judgment  providing  for  imprisonment  as  a  means  of  enforcing  the 
fine  was  invalid,  the  sentence  of  imprisonment  as  a  punishment  was 
valid,  and  should  be  enforced. 

The  petitioner  was  charged  by  an  information  with 
the  crime  of  an  assault  with  intent  to  commit  murder. 
To  this  information  he  pleaded  not  guilty,  was  tried  by 
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2  Ex  PARTE  Mitchell.  [Sup.  Ct. 

a  jury  who  rendered  a  verdict  against  him  of  guilty  of 
an  assault  with  a  deadly  weapon.  The  judgment  of  the 
court  was  that  he  be  imprisoned  in  the  state  prison 
at  San  Quentin  for  the  term  of  two  years,  "  and  in  addi- 
tion thereto,  he  pay  a  fine  of  four  thousand  dollars,  and 
be  imprisoned  in  said  state  prison  one  day  for  every 
dollar  of  said  fine,"  etc.  The  application  was  for  a  writ 
of  habeas  corpus  to  discharge  him  from  his  confinement 
under  this  judgment. 

Carroll  Cook,  for  Petitioner. 

The  punishment  provided  by  section  245  of  the  Penal 
Code  for  the  crime  of  an  assault  with  a  deadly  weapon 
exceeds  the  penalty  affixed  to  the  greater  offenses  of 
assault  to  murder  or  manslaughter.  The  punishment 
is  therefore  excessive  within  the  meaning  of  section  6 
of  article  1  of  the  constitution.  (Cooley's  Const.  Lim. 
377.)  The  judgment  and  commitment  under  which 
the  petitioner  is  held  are  void,  because  it  recites  a  ver- 
dict which  does  not  find  the  petitioner  guilty  of  any 
felony,  but  solely  of  a  misdemeanor,  for  which  no  imprison- 
ment is  authorized  in  a  state  prison.  The  judgment  is 
void  in  that  it  provides  for  the  imprisonment  of  the  pe- 
titioner in  the  state  prison  as  a  means  of  enforcing  the 
fine.  Under  section  245  of  the  Penal  Code,  a  punish- 
ment by  fine  cannot  be  imposed  in  addition  to  a  punishment 
by  imprisonment  in  the  state  prison.  A  fine  can  only  be 
imposed  where  the  imprisonment  is  ordered  to  be  had  in  the 
county  jail. 

S,  P.  Hall,  contra. 

The  Court. —  1.  The  punishment  authorized  by  sec- 
tion 245,  Penal  Code,  is  not  excessive,  cruel,  or  unusual 
within  the  meaning  of  section  6,  article  1,  of  the  consti- 
tution. 

2.  People  V.  Turner,  65  Cal.  540,  to  which  we  adhere, 
disposes  of  the  second  point  made  for  petitioner. 
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3.  The  entire  judgment  is  not  void.  That  portion  of 
it  providing  for  imprisonment  as  a  means  of  enforcing 
the  payment  of  the  fine  is  separable  from  the  rest.  The 
sentence  to  imprisonment  as  a  punishment  is  in  force, 
and  the  petitioner  cannot  now  be  discharged,  whatever 
may  hereafter  be  his  rights  regarding  the  order  of  im- 
prisonment as  to  the  fine.  Whether  he  will  be  entitled 
to  a  discharge  on  the  expiration  of  the  two  years,  we  indi- 
cate no  opinion. 

The  petitioner  is  remanded,  and  the  writ  discharged. 


[No.   8804.     In  Bank.  — May  28,   1886.] 

L.  McNALLY  et  al.,  Appellants,  v.  OWEN  CON- 
NOLLY, Respondent. 

FiXTCTJES  —  Lessor  and  Lessee  —  Debtob  and  CREDrroR.  —  An 
engine,  boiler,  and  machinery  for  a  flouring  mill,  erected  by  a  lessee 
on  the  demised  premises,  and  securely  attached  thereto  by  bolts  and 
screws,  are  fixtures  as  between  him  and  his  attaching  creditors, 
notwithstanding  an  agreement  between  the  lessor  and  lessee  that 
the  latter  should  be  at  liberty  to  remove  the  machinery  upon  the 
expiration  of  the  lease. 

Id.  —  Removal  op  Fixtures  —  Conversion  into  Personalty.  —  The 
severance  and  removal  of  the  fixtures  by  the  lessee  converts  them 
into  personalty. 

Id.  —  Action  to  Recover  Possession  —  Demand.  —  No  demand  is 
necessary  before  bringing  suit  to  recover  the  possession  of  the 
fixtures  after  their  wron^ul  severance  and  removal  by  the  lessee. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  F.  Hanlon,  and  W.  C.  Flint,  for  Appellants. 

M.  Mullany,  for  Respondent. 

Ross,  J. —  Whether  the  title  to  the  property  in  question 
passed   to   the   plaintiffs   in    the   present    action    depends 
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upon  its  character  at  the  time  of  the  levy  of  and  sale 
under  the  execution  issued  in  the  case  entitled  McNally 
et  al,  V.  Connolly  &  Wheat, —  that  is  to  say,  whether  as 
between  the  plaintiffs,  who  were  the  creditors,  and  Con- 
nolly &  Wheat,  who  were  the  debtors,  the  property  was 
realty  or  personalty. 

The  facts  of  the  case  are  these: — 

In  1876  the  defendant  took  a  lease  of  a  certain  lot  of 
land  in  the  city  of  San  Francisco  for  a  term  which  was 
to  expire  January  1,  1881.  Upon  the  lot  there  was  a 
brick  building  which  covered  most  but  not  all  of  it. 
Connolly  paid  the  rent  for  the  term  in  full,  formed  a 
partnership  with  Charles  D.  Wheat,  and  the  copartners, 
under  the  firm  name  of  Connolly  &  Wheat,  thereupon 
proceeded  to  place  upon  the  lot  an  engine,  lx»iler,  and 
machinery  for  a  flouring  mill.  It  is  this  machinery  that 
forms  the  subject-matter  of  the  present  action. 

The  engine  and  boiler  were  erected  in  a  wooden  build- 
ing adjoining  the  brick  structure,  and  the  motive  power 
was  communicated  therefrom  to  the  machinery  by  means 
of  a  shaft  or  shafts  extending  into  and  through  the  brick 
structure. 

The  foundation  of  the  engine  and  boiler  was  made  by 
sinking  timbers  in  the  ground  from  six  inches  to  two 
feet,  upon  which  a  brick  foundation  was  built,  and  the 
bed  of  the  engine  was  placed  upon  the  brick-work,  and 
fastened  to  the  wooden  foundation  beneath  by  bolts  and 
screws.  The  mill-stones  were  bolted  fast  to  the  floor. 
Pieces  of  timber  were  put  in  the  brick  walls,  and  bolted 
through  in  the  upper  part  of  the  building,  to  which  the 
machinery  was  attached.  The  whole  machinery  seems 
to  have  been  securely  attached  to  the  building,  and  to 
have  been  solid  and  substantial  but  was  secured  and 
fastened  usually  by  bolts  and  screws,  which  could  be 
removed  without  material  injury  to  the  building,  while 
some  bridges  were  bolted  directly  to  the  walls.  The 
principal  difference  in  securing  the  machinery  from  that 
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ordinarily  pursued  consisted  in  using  bolts  with  screws 
instead  of  nails.  It  was  placed  in  the  building  with  the 
understanding  between  the  lessor  and  the  lessee  that  the 
latter  should  be  at  liberty  to  remove  it,  and  it  was  with 
that  end  in  view  that  it  was  attached  as  above  stated,  in 
order  that  it  might  be  severed  with  the  least  possible  in- 
jury to  the  realty. 

In  1877  plaintiffs  herein  brought  an  action  against  Con- 
nolly &  Wheat  to  recover  $2,966.16,  and  caused  a  writ 
of  attachment  to  be  duly  issued  in  the  action,  which  was 
levied  upon  the  right,  title,  and  interest  of  the  defendants 
to  the  suit  in  and  to  the  lot  of  land  and  premises  so  leased 
as  aforesaid. 

The  sheriff  also,  by  direction  of  the  plaintiffs,  at  the  same 
time  attached  the  machinery  as  personal  property. 

Plaintiffs  had  judgment  in  the  action,  and  thereafter 
caused  an  execution  to  issue,  under  which  the  sheriff 
levied  upon  the  lot  of  land  having  the  mill  and  machin- 
ery thereon,  aaid  afterward,  on  the  nineteenth  day  of 
October,  1877,  sold  the  same  in  due  form  as  real  estate, — 
plaintiffs  becoming  the  purchasers, —  and  no  redemption 
being  had,  on  the  fourth  day  of  May,  1878,  they  received 
a  sheriff's  deed  in  due  form  of  said  land  and  premises. 

Just  prior  to  the  expiration  of  the  lease,  that  is  to  say, 
in  December,  1880,  Connolly  detached  and  removed  the 
mill  and  machinery,  whereupon  the  present  action  was 
brought  against  him  to  recover  its  possession,  or  in  the 
event  its  delivery  cannot  be  had,  its  value. 

The  fact  that,  as  against  the  lessor,  Connolly  &  Wheat 
had  the  right  upon  the  expiration  of  the  lease  to  remove 
the  machinery  is  unimportant.  The  question  here  is. 
How  does  the  law  regard  it  as  between  debtor  and  cred- 
itor? It  is  provided  by  statute  in  this  state,  that  "  a  thing 
is  deemed  to  be  affixed  to  land  when  it  is  attached  to  it 
by  roots,  as  in  the  case  of  trees,  vines,  or  shrubs;  or  im- 
bedded in  it,  as  in  the  case  of  walls;  or  permanently  rest- 
ing upon  it,  as  in  the  case  of  buildings;  or  permanently 
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attached  to  what  is  thus  permanent,  as  by  means  of  cement, 
plaster,  nails,  bolts,  or  screws."  (Civ.  Code,  sec.  660.) 
It  is  clear  that  under  this  definition  the  mill  and  machin- 
ery in  question  constituted  fixtures. 

It  does  not  admit  of  doubt,  we  think,  that  had  Con- 
nolly and  Wheat,  on  the  day  of  the  execution  sale  against 
them,  executed  to  the  plaintiffs  a  deed  of  all  their  right, 
title,  and  interest  in  and  to  the  lot  of  land  upon  which 
the  mill  and  machinery  were  erected,  the  latter  would 
have  passed  by  the  deed  to  the  plaintiffs.  We  know  of 
no  principle  by  which  a  different  result  can  be  held  to 
follow  a  forced  sale  against  them,  from  which  no  redemp- 
tion was  had.  It  results  from  these  views  that  the  title 
to  the  property  in  question  vested  in  the  plaintiffs  upon 
the  execution  of  the  sheriff's  deed.  That  being  so,  the 
subsequent  severance  and  removal  of  the  property  by  the 
defendant  Connolly  was  a  conversion  of  it  into  personalty. 
(Sands  v.  Pfeiffer,  10  Cal.  258.)  And  as  the  severance 
and  removal  by  defendant  was  wrongful,  no  demand  be- 
fore bringing  suit  was  necessary. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

McKiNSTRY,  J.,  Thornton,  J.,  Morrison,  C.  J.,  and 
Sharpstein,  J.,  concurred. 

Rehearing  denied. 


[No.  8361.     In  Bank.  — May  28,   1886.] 

JOHN  O'KANE,  Appellant,  v,  GEORGE  HYDE,  Re- 
spondent. 

Assignment  fob  Benefit  of  Cbeditobs  —  Partnership  —  Prefer- 
ence Given  to  Firm  Creditors.  —  An  assignment  for  the  benefit 
of  creditors,  made  by  a  partnership,  of  their  individual  as  well 
as  of  their  partnership  property,  is  void  as  to  creditors,  if  a  prefer- 
ence is  given  to  the  partnership  creditors  over  the  individual  cred- 
itors as  to  the  individual  property. 
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Id.  —  Validity  of  Assignment  —  Garnished  Debtor  may  Dispute. 
—  On  the  22d  of  March,  1879,  the  firm  of  Daly  &  Hawkins  made 
an  alleged  assignment  for  the  benefit  of  their  creditors  to  the 
plaintiff.  At  that  time,  the  defendant,  George  Hyde,  was  indebted 
to  the  firm  of  Daly  &  Hawkins  on  two  promissory  notes  in  the 
sum  of  $3,445,  and  the  firm  were  indebted  to  the  Hibernia  Savings 
and  Loan  Society  in  the  sum  of  $6,000.     On  the  27th  of  March, 

1879,  in  an  action  brought  by  the  Hibernia  Savings  and  Loan 
Society  against  Daly  &  Hawkins,  the  debt  due  by  Hyde  to  them 
was  garnished,  and  was  subsequently  paid  by  him  in  satisfaction 
of  the  judgment  recovered  in  the  action  by  the  Hibernia  Savings 
and  L<mn  Society.  On  the  10th  of  April,  1879,  the  assignee, 
O'Kane,  commenced  an  action  against  Daly  L  Hawkins,  the  Hiber- 
nia Savings  and  Loan  Society,  and  other  general  creditors  of  Daly 
&  Hawkins,  to  be  discharged  of  his  trust,  and  in  th«  complaint 
therein  enumerated  the  notes  as  among  the  assets  delivered  to  him 
by  Daly  &  Hawkins.  The  Hibernia  Savings  and  Loan  Society 
in  its  answer  denied  the  right  of  O'Kane  to  be  discharged  of  his 
trust,  and  prayed  that  the  assignment  be  adjudged  void.  On  the 
7th  of  October,  1880,  an  order  was  made  by  the  superior  judge 
before  whom  the  suit  was  pending,  directing  O'Kane  to  bring  an 
action  against  the  defendant  Hyde  for  the  collection  of  the  notes. 
The  present  action  was  thereupon  brought.  The  answer  of  the  de- 
fendant set  up  the  payment  of  the  notes  under  the  garnishment 
to  the  Hibernia  Savings  and  Loan  Society,  and  alleged  that  the 
assignment  to  the  plaintiff  was  void  because  it  gave  a  preference 
to  the  partnership  creditors  of  Daly  &  Hawkins  over  the  individual 
creditors  as  to  the  individual  property.     On  the  4th  of  December, 

1880,  a  judgment  in  the  case  of  0*Kane  v.  Daly  et  al.  was  rendered, 
discharging  the  plaintiff  from  his  trust  as  assignee.  Held,  that 
the  action  of  (ykane  v.  Daly  et  al.  was  not,  as  to  the  defendant 
or  the  Hibernia  Savings  and  Loan  Society,  an  adjudication  as  to 
the  validity  of  the  assignment,  and  that  the  defendant  could  dis- 
pute  its  legality. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  refus- 
ing a  new  trial. 

The  action  was  brought  to  recover  the  amount  alleged 
to  be  due  on  certain  promissory  notes.  The  further  facts 
are  stated  in  the  head-notes  and  opinion. 

Edward  P,  Cole,  for  Appellant. 

Tobin  &  Tobin,  for  Respondent. 

Myrick,  J. —  The  court  below  construed  the  assign- 
ment by  Daly  &  Hawkins  to  O'Kane  as  an  assignment 
of  their  individual  as  well  as  of  their  partnership  prop- 
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erty,  and  as  it  directed  all  of  the  property  assigned  to 
be  applied  to  the  payment  of  partnership  debts,  held  the 
assignment  void  as  thus  giving  a  preference  to  the  part- 
nership creditors  over  the  individual  creditors  as  to  the  in- 
dividual property. 

We  are  of  opinion  this  construction  is  correct,  and 
that  the  assignment  was  void  as  to  creditors.  The  de- 
fendant, Hyde,  was  a  debtor  of  the  assignors;  the  Hiber- 
nia  Savings  and  Loan  Society  was  their  creditor;  as 
such  creditor,  is  recovered  of  Hyde,  by  garnishment  pro- 
ceedings, the  amount  of  its  debt  due  from  the  assignors. 
Hyde,  by  reason  of  his  relation  to  the  society  under  the 
garnishment  proceedings,  and  his  payment  to  it  under  such 
proceedings,  could  make  inquiry  into  the  legality  of  the 
assignment. 

We  are  of  opinion  that  the  former  action,  O'Kane  v. 
Daly  &  Hawkins,  was  not,  as  to  the  defendant  herein  or  as 
to  the  Hibernia  Savings  and  Loan  Society,  an  adjudication 
as  to  the  validity  of  the  assignment. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  Morrison,  C.  J.,  and  McKinstry,  J., 
concurred. 

Rehearing  denied. 


[No.  20074.  In  Bank.  — May  31,  1886.] 

THE  PEOPLE,  Respondent,  v.  FONG  AH  SING,  Ap- 

PELLANT. 

New  Twal  —  Newly  Discotebed  Evidence.  —  Where  the  evidence 
given  on  the  trial  is  conflicting,  newly  discovered  evidence  merely 
cumulative  will  not  warrant  a  new  trial. 

Practice  —  Jubob  —  Non-besidence  —  Genebal  Challenge  pob 
Cause  —  Exception.  —  A  challenge  to  a  juror  on  the  ground 
that  he  is  not  qualified  to  serve  by  reason  of  his  non-residence  in 
the  county  in  which  the  trial  is  had  is  a  general  challenge  for 
cause,  for  the  disallowance  of  which  no  exception  is  provided  for 
by  the  Penal  Code. 
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CBiMiifAL  Law  —  INTKBPBBTBB  MAT  BE  WITNESS.  —  A  person  ap- 
pointed to  act  as  an  interpreter  on  the  trial  of  a  criminal  action 
is  not  disqualified  by  reason  of  the  fact  that  he  was  a  witness  for 
the  prosecution. 

Id.  —  Evidence  —  Question.  —  On  the  examination  of  a  witness, 
counsel  cannot  insert  in  a  question  a  statement  as  having  been 
made  by  the  witness  which  had  not  in  fact  been  made  by  him. 

Id.  —  Leading  Question  —  Discretion.  —  It  is  within  the  discretion 
of  the  trial  court  to  allow  leading  questions  to  be  put  to  a 
witness  on  his  examination  in  chief. 

Id. — MuBDEB  —  Dying  Declarations  —  Written  Statement  — 
Parol  Evidence.  —  In  a  prosecution  for  murder,  where  dying 
declarations  of  the  deceased  have  been  reduced  to  writinff,  parol 
evidence  is  admissible  to  show  the  condition  of  deceased  when  the 
declarations  were  made.  Such  evidence  does  not  add  to  or  con- 
tradict the  written  statement. 

Id.  —  Entibb  Context  of  Declaration  must  be  Given.  —  A  state- 
ment in  a  dying  declaration  disconnected  from  the  context,  and 
contradictory  to  the  general  import  thereof,  is  inadmissible  in  evi- 
dence unless  the  whole  of  the  context  is  given. 

Id.  —  Admissibiutt  of  Dying  Declarations.  —  Dying  declarations 
to  be  admissible  must  relate  to  the  act  of  killing  or  to  the  cir- 
cumstances   immediately   attending    it   and    forming    part    of    the 

(d.  —  EiPiDENCB  —  Immaterial  Erbob.  —  The  refusal  of  the  court 
to  permit  a  proper  question  to  be  answered  is  not  a  material  error 
if  the  witness  in  another  portion  of  his  testimony  fully  answers  the 
question. 

Id.  —  Impeachment  of  Witness  —  Evidence  of  Hostiuty.  —  On  a 
trial  for  murder,  where  the  defendant  is  proved  to  have  been 
previouslv  arrested  and  charged  with  arson,  a  question  as  to  who 
instigated  the  arrest  is  inadmissible  in  the  absence  of  evidence 
or  the  offer  of  evidence  connecting  any  witness  for  the  prosecution 
with  the  arrest. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  Quint,  for  Appellant. 

Attorney-General  Marshall,  for  Respondent. 

McKiNSTRY,  J. —  The  defendant  was  found  guilty  of 
murder  in  the  first  degree,  and  his  motion  for  a  new  trial 
was  denied.  He  has  appealed  from  the  judgment  and 
order. 

The  motion  for  a  new  trial  was  based  on  the  ground, 
amongst  others,  of  newly  discovered  evidence.     The  de- 
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fendant  has  been  twice  tried  and  convicted,  and  the 
new  evidence  was  discovered,  as  is  alleged,  after  the  second 
trial.  One  of  the  affidavits  is  to  the  effect  that  the  de- 
fendant was  known  to  the  affiant;  that  affiant  was  present 
when  the  deceased  was  shot,  and  is  quite  certain  the  shot 
was  not  fired  by  the  defendant.  Another  affidavit  cor- 
roborates many  of  the  principal  statements  of  the  first.  A 
third  states  certain  circumstances  tending  to  support  the 
averments  contained  in  the  others. 

Kwong  Ah  Him,  Leong  Ah  Ngow,  and  Harm  Ma 
Look,  witnesses  for  the  prosecution,  swore  at  the  trial 
that  they  saw  the  defendant  fire  the  shot  which  killed 
the  deceased.  Hoong  Ah  Karng  testified  to  the  defend- 
ant's retreat  from  the  place  where  the  shot  was  fired,  and 
that  he  threw  away  a  pistol,  which  the  witness  picked  up. 
The  deceased  in  her  dying  declaration  identified  the  defend- 
ant as  her  slayer. 

At  the  trial,  Chum  Sun,  a  witness  for  the  defense,  tes- 
tified positively  that  the  defendant  was  not  the  person 
who  fired  the  shot;  that  such  person  was  dressed  differ- 
ently from  the  manner  in  which  other  evidence  tended 
to  show  the  defendant  was  dressed  on  the  evening  when 
the  killing  occurred,  and  was  about  a  head  shorter  than 
defendant.  Edward  Durham,  called  by  the  defense,  tes- 
tified that  the  person  who  fired  the  shot  was  smaller  and 
shorter  than  the  defendant.  Both  he  and  Chum  Sun 
swore  that  the  person  who  fired  the  shot  fled  toward 
Pacific  Street;  therein  differing  from  other  witnesses  for 
defendant,  and  from  the  affidavits  of  the  newly  discovered 
witnesses,  which  state  that  he  went  in  another  direction. 
The  defendant  testified  that  he  was  not  present  when  the 
shot  was  fired. 

The  evidence  alleged  to  be  newly  discovered  was 
strictly  cumulative.  It  is  well  settled  that  in  cases  of 
conflicting  testimony,  newly  discovered  evidence  merely 
cumulative  will  not  furnish  ground  for  new  trial.  Even 
if  a  case  can  be  supposed  where,  although  the  evidence 
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be  merely  cumulative,  a  new  trial  should  be  granted,  the 
circumstances  here  presented  cannot  be  justly  claimed  to 
constitute  an  exception  to  the  rule.  We  cannot  say  but 
that  the  court  below  was  justified  in  its  action  with  refer- 
ence to  the  alleged  newly  discovered  evidence. 

Appellant  contends  that  the  juryman  Prentis  Selby  was 
not  qualified  to  serve  as  such.  The  challenge  to  the  juror 
was  on  the  ground  that  he  was  not  a  resident  of 
the  city  and  county  of  San  Francisco  when  the  trial  was 
had. 

A  challenge  for  cause  is  an  objection  to  a  particular 
juror,  which  is  either  general, —  that  he  is  disqualified 
from  serving  in  any  case ;  or  particular, —  that  he  is  dis- 
qualified from  serving  in  the  action  on  trial.  (Penal 
Code,  sec.  1071.)  The  Penal  Code  provides  for  no  excep- 
tion to  the  action  of  the  court  in  disallowing  a  general 
challenge  for  cause  to  an  individual  juror.  (Penal  Code, 
sec.  1170.) 

We  must  assume  that  Louis  Locke  possessed  the  neces- 
sary knowledge  of  the  English  and  Chinese  language,  and 
that  he  discharged  the  duties  of  interpreter  fairly  and  im- 
partially ;  that  he  was  a  witness  for  the  prosecution  did  not 
of  itself  disqualify  him. 

Appellant  claims  that  the  court  below  erred  in  not  per- 
mitting that  portion  of  the  following  question  to  the  witness 
Hong  Ah  Kwong  which  is  enclosed  in  brackets :  "  Do  you 
say  you  saw  Fong  Ah  Sing  run  down  the  street,  heard 
a  shot,  and  you  saw  him  throw  that  pistol  away  [and 
you  heard  a  woman  was  shot],  and  that  you  heard  nothing 
more,  or  knew  nothing  more  about  the  case  ?  '* 

The  court  said :  "  That  part  where  '  you  heard  the  wo- 
man was  shot '  is  unauthorized  and  improper.  The 
witness  testified  he  did  not  know  of  it  for  a  long  time 
after."  And  the  witness  then  said :  "  It  was  over  a  week 
after  that  I  first  learned  that  Choy  Cum,  the  woman  on 
Cum  Cook  Alley,  had  been  shot,"  etc.  When  the  question 
was  put  to  the  witness,   and  before  the  remark  of  the 
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judge,  counsel  for  the  prosecution  said :  "  He  did  not  say 
he  heard  the  woman  was  shot,  but  on  the  trial  [sic']  he 
did  not  hear  it  until  a  long  time  after."  We  think  the 
court  was  justified  in  holding  that  counsel  for  defendant 
was  not  authorized  to  insert  in  a  question  a  statement  as 
having  been  made  by  the  witness  which  had  not  in  fact 
been  made  by  him.  But  even  if  the  remark  of  the  judge 
was  irregular,  defendant  did  not  except  to  the  remark,  but 
to  the  disallowance  of  part  of  the  question. 

During  the  examination  of  the  witness  Louis  Locke, 
he  testified  that  before  the  taking  down  of  the  dying 
declaration  of  the  deceased,  she  was  asked  if  she  thought 
she  would  live.  She  replied,  "  No ;  I  am  dying  now. 
Don't  you  see  I  am  dying?"  And  afterward  the  witness 
Locke  was  asked :  "  And  then  she  was  asked,  *  Do  you  ex- 
pect to  live  ? '  and  she  said,  *  What  ? '  "  This  question  was 
objected  to  by  counsel  for  defendant  as  leading,  improper, 
and  incompetent.  The  objection  having  been  overruled, 
the  witness  answered:  "Do  you  think  you  will  live?'* 
She  said,  "  No ;  I  am  dying  now.  Don't  you  see  I  am 
dying?  "  Here  was  no  error.  The  matter  of  the  form  of 
a  question  is  in  the  discretion  of  the  trial  court  More- 
over, the  witness  had  made  the  same  statement  in  response 
to  a  question  not  leading. 

Nor,  as  suggested,  was  this  adding  to  or  contradicting 
the  written  statement.  The  testimony  related  to  the  con- 
dition of  the  witness  when  the  alleged  dying  declarations 
were  made. 

There  was  sufficient  foundation  in  the  evidence  for  the 
admission  of  the  declaration  in  writing. 

Counsel  objected  to  the  introduction  of  the  written 
statement,  unless  the  whole  of  it  was  introduced,  or  un- 
less that  portion  of  it  should  be  given  to  the  jury  which 
reads,  "  I  don't  know  any  reason  that  Fong  Ah  Sing  had 
for  shooting  me." 

When  the  case  was  here  on  the  former  appeal,  it  was 
held  that  the  following  portion  of  the  dying  declaration 
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was  inadmissible :  "  I  don't  know  of  any  reason  that 
Fong  Ah  Sing  had  for  shooting  me,  unless  it  ivas  that  a 
few  days  before  the  shooting  I  was  bathing  my  feet  up- 
stairs over  a  room  in  which  Fong  Ah  Sing  was  sitting, 
and  spilled  a  little  water  on  the  floor,  and  it  leaked 
through  and  fell  upon  Fong  Ah  Sing.  Fong  Ah  Sing  was 
very  angry  thereat,  and  told  the  proprietor  of  the  house  that 
I  must  apologize  and  make  him  some  present,  to  prevent 
bad  luck  coming  upon  the  house.  The  proprietor  did  make 
some  little  present  to  Fong  Ah  Sing,  and  I  supposed  the 
matter  was  settled."     (64  Cal.  255,  256.) 

It  would  seem  manifest  that  as  the  whole  of  the  fore- 
going is  connected,  and  when  taken  together  is  a  state- 
ment that  deceased  did  know  of  a  fact  which  might  have 
constituted  a  cause  for  the  shooting,  a  portion  of  it  which, 
taken  separate  from  the  context,  would  imply  that  she 
knew  of  no  reason  for  the  shooting  was  not  admissible. 
Besides,  dying  declarations  are  restricted  to  the  act  of 
the  killing,  and  to  the  circumstances  immediately  attend- 
ing it  and  forming  a  part  of  the  res  gestce.  (64  Cal.  255, 
256.) 

During  the  examination  of  the  defendant  as  a  witness, 
he  was  asked  by  his  counsel,  "  What  society,  or  what  branch 
of  the  Chinese  societies,  were  arrainged  [sic'\  against  your 
society  ?  " 

The  court  sustained  an  objection  to  the  question. 

The  witness,  however,  testified  that  there  was  a  feud 
between  the  Duck  Kong  Tong  Society,  to  which  he  be- 
longed, and  the  Gtt  Gong  Tong  Society.  And  in  another 
place :  "  I  never  stay  very  much  in  Chinatown,  except  walk 
along,  because  I  have  lots  of  enemies  against  me  because 
I  am  the  interpreter  of  the  society.  The  Gee  Gong  Tong 
Society  is  against  ours." 

The  question  was  fully  answered. 

The  witness  Morton,  called  by  the  defendant,  testified 
that  he  was  a  resident  of  Vallejo  and  a  constable.  Coun- 
sel for  defendant  asked  of  him,  "  Do  you  know  of  defend- 
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ant  being  arrested  and  charged  there  in  Vallejo  with 
arson?"  To  which  the  witness  answered  affirmatively. 
He  was  asked,  "  At  whose  instigation  ?  '*  The  prosecution 
objected  to  the  last  question;  the  court  sustained  the  ob- 
jection, and  the  defendant  excepted  to  the  ruling. 

Prima  facie,  the  question  was  irrelevant.  Counsel  for 
defendant  did  not  offer  to  prove  that  the  arrest  for  arson 
was  instigated  or  brought  about  by  any  witness  for  the 
prosecution,  or  any  organization  or  society  hostile  to  the 
defendant  with  which  any  witness  for  the  prosecution  was 
connected.  It  would  be  difficult  to  say  that  if  this  had 
been  shown  it  would  have  tended  to  establish  a  conspi- 
racy to  pursue  the  defendant  upon  a  false  charge  of  mur- 
der. And  in  the  absence  of  evidence  or  offer  of  evidence 
connecting  any  witness  for  the  people  in  this  action  with 
the  arrest  at  Vallejo,  the  answer  to  the  question  could 
not  have  tended  to  destroy  the  credibility  of  any  witness 
herein. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  Ross,  J.,  Myrick,  J.,  Morrison,  C.  J., 
Thornton,  J.,  and  McKee,  J.,  concurred. 

Rehearing  denied. 


[No.  9974.     In  Bank. —  May  31,   1886.] 

C  R.  BROWN  ET  AL.,  Respondents,  v.  E.  J.  GRIFFITH 
ET  AL.,  Appellants. 

Evidence  —  Pubuo  Records.  —  The  books  of  a  recorder's  office  are 
not  admissible  in  evidence  to  prove  the  execution  and  contents  of 
instruments  which  have  been  duly  recorded,  unless  the  absence 
of  the  originals  is  first  explained  or  accounted  for. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fres- 
no County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Wharton  &  Shaw,  and  /.  R.  Webb,  for  Appellants. 
D.  W.  Tupper,  and  Sayle  &  Harris,  for  Respondents. 

McKiNSTRY,  J. —  At  the  trial,  the  plaintiffs  produced 
books  of  the  recorder  of  Fresno  County,  and  offered  in 
evidence  matter  recorded  on  certain  pages  thereof,  for 
the  purpose  of  proving  the  execution  and  contents  of 
conveyances,  and  of  a  power  of  attorney  to  convey  real 
estate.  The  defendants  objected  to  the  record  as  not  the 
best  evidence,  and  as  not  being  admissible  to  prove  the  exe- 
cution and  contents  of  the  instruments,  until  the  absence  of 
the  original  was  explained  or  accounted  for.  The  objection 
was  overruled.     This  was  error. 

By  section  1894  of  the  Code  of  Civil  Procedure  public 
records  of  private  writings  are  included  in  "  public  writ- 
ings." Section  1893  of  the  same  code,  as  originally  passed, 
provided :  "  Every  public  officer  having  the  custody  of  a 
public  writing  which  a  citizen  has  a  right  to  inspect  is  bound 
to  give  him  on  demand  a  certified  copy  of  it,  on  payment 
of  the  legal  fees  therefor,  and  such  copy  is  primary  evidence 
of  the  original  writing." 

July  1,  1874,  section  1893  was  amended  so  as  to  read  as 
follows : — 

"  Every  public  officer  having  the  custody  of  a  public 
writing  which  a  citizen  has  a  right  to  inspect  is  bound 
to  give  him  on  demand  a  certified  copy  of  it,  on  payment 
of  the  legal  fees  therefor,  and  such  copy  is  admissible  as 
evidence  in  like  cases  and  with  like  effect  as  the  original 
writing." 

Section  1951  was  added  to  the  Code  of  Civil  Procedure 
on  the  day  last  mentioned.     That  section  is :  — 

"  Every  instrument  conveying  or  affecting  real  prop- 
erty, acknowledged  or  proved  and  certified  as  provided 
in  the  Civil  Code,  may,  together  with  the  certificate  of 
acknowledgment  or  proof,  be  read  in  evidence  in  an 
action  or  proceeding  without  further  proof;  and  a  certi- 
fied copy  of  the  record  of  such  conveyance  or  instrument 
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thus  acknowledged  or  proved  may  also  be  read  in  evi- 
dence, with  the  like  effect  as  the  original,  on  proof,  by 
affidavit  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the  cer- 
tified copy." 

The  section  relates  to  the  precise  subject,  fixes  the  rule, 
and  determines  under  what  circumstances  and  upon 
what  proof  the  certified  copy  of  the  record  of  a  private 
conveyance  or  instrument  affecting  real  property  is  ad- 
missible. Ccnifield  v.  Thompson,  49  Cal.  210,  was  decided 
on  facts  occurring  before  section  1951  was  adopted. 
Since  its  adoption,  it  is  plain  that  section  1893  (in  so  far 
as  it  makes  certified  copies  admissible  "  with  like  effect 
as  the  original  writing  "  primary  evidence)  relates  to  cer- 
tified copies  of  public  writings  other  than  those  mentioned 
in  the  fourth  subdivision  of  section  1894. 

The  fourth  subdivision  of  section  1855,  which  provides 
that  a  certified  copy  of  a  record  is  admissible  "  when  a 
certified  copy  of  the  record  is  made  evidence  by  this  code," 
etc.,  does  not  affect  the  question  here  considered,  because 
the  certified  copy  is  made  evidence  by  the  code  only  after 
the  preliminary  proof. 

The  sections  of  the  Code  of  Civil  Procedure  above  re- 
ferred to  do  not  by  their  terms  relate  to  the  record  of 
conveyances.  It  is  by  virtue  of  section  1919  of  the  same 
code  ("A  public  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  cer- 
tified by  the  legal  keeper  of  the  record  ")  that  a  record  of 
a  private  writing  is  evidence.  By  that  section  the  record 
is  placed  upon  the  same  footing  as  a  certified  copy  of  it. 
But  the  record  only  proves  itself  as  a  record.  The  record 
is  not  made  primary  evidence  of  the  original  writing. 
If  the  record  is  evidence  of  the  execution  and  contents 
of  the  original  writing,  it  is  evidence  only  in  the  same 
cases  in  which  a  certified  copy  would  be  evidence, —  that 
is,  after  proof  that  the  original  writing  is  not  under  the 
control  of  the  party  offering  the  record  or  certified  copy. 
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Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Sharpstein,  J.,  Thornton,  J.,  Myrick,  J.,  Morrison, 
C.  J.,  Ross,  J.,  and  McKee,  J.,  concurred. 


[No.  20150.     In  Bank.  — May  31,  1886.] 

THE  PEOPLE,  Appellant,  v,  WILLIAM  HORN,  Re- 

SPONDENT. 

Cbihinal  Law  —  Once  iw  Jeopasdt.  —  If  a  party  is  once  placed 
upon  trial  before  a  competent  court  and  jury  upon  a  valid  in- 
dictment, the  jeopardy  attaches,  to  which  he  cannot  be  again 
subjected,  unless  tne  jury  be  discharged  from  rendering  a  verdict 
by  a  legal  necessity,  or  by  his  consent;  or  in  case  a  verdict  is 
rendered,  if  it  be  set  aside  at  his  instance. 

Id.  —  Appeal  by  People  —  Instbuction  to  Acquit.  —  If  through 
misdirection  of  the  judge  in  matter  of  law  a  verdict  is  improperly 
Tendered,  it  can  never  afterward  on  application  of  the  prosecu- 
tion in  anjr  form  of  proceeding  be  set  aside;  and  where  the  court 
instructs  the  jury  to  acquit  the  defendant,  and  the  jury  retires, 
and  returns  into  court  and  renders  a  verdict  of  not  guilty,  the 
order  directing  the  jury  to  acquit  will  not  be  distur&d  by  the 
appellate  court,  notwithstanding  the  trial  court  is  only  authorized 
to  "  advise  "  the  jury  to  acquit. 

Appeal  from  an  order  of  the  Superior  Court  of  Sierra 
County  directing  the  jury  to  acquit  the  defendant. 

The  facts  arc  stated  in  the  opinion  of  the  court 

Attorney-General  Marshall,  for  Appellant. 

Fan  Clief  &  Wehe,  for  Respondent. 

McKiNSTRY,  J. —  The  information,  charging  the  de- 
fendant with  an  assault  with  a  deadly  weapon,  is  valid 
and  regular  in  form.  To  the  information  the  defendant 
pleaded  not  guilty. 

The  issue  came  on  regularly  to  be  tried  by  a  jury,  and 
certain  witnesses  were  called  and  sworn  on  behalf  of  the 
prosecution,  and  gave  testimony.     The  court,  on  motion 

IZX.   OAL. — 2 
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of  the  defendant,  instructed  the  jury  to  acquit  the  de- 
fendant. Whereupon  the  jury  retired,  and  returned  into 
court  and  rendered  verdict  of  "  not  guilty.*'  The  district 
attorney  excepted  to  the  order  of  the  court  directing  the  jury 
to  acquit  the  defendant. 

The  people  have  appealed  from  the  order  directing  the 
jury  to  find  for  the  defendant.  (Penal  Code,  sec.  1238.) 
Prior  to  April  9,  1880,  section  1238  did  not  contain  the 
subdivision  which  purports  to  authorize  such  an  appeal. 

The  criminal  practice  act  in  force  prior  to  the  codes 
provided  for  an  appeal  to  the  Supreme  Court  by  the 
party  aggrieved,  "  whether  that  party  be  the  people  or 
the  defendant.'*  (Hittell's  Gen.  Laws,  sec.  481,  par. 
2068.) 

The  defendant  here  has  been  once  in  jeopardy,  and 
he  has  been  once  acquitted.  He  cannot  be  twice  put  in 
jeopardy.     (Const.,  art  1,  sec.  13.) 

If  a  party  is  once  placed  upon  his  trial  before  a  com- 
petent court  and  jury  upon  a  valid  indictment,  the 
*'  jeopardy  "  attaches,  to  which  he  cannot  be  again  sub- 
jected, unless  the  jury  be  discharged  from  rendering  a 
verdict  by  a  legal  necessity,  or  by  his  consent;  or  in 
case  a  verdict  is  rendered,  if  it  be  set  aside  at  his  in- 
stance.    {People  V.  Webb,  38  Cal.  467.) 

The  court  was  only  authorized  to  "  advise  "  the  jury  to 
acquit,  and  the  jury  were  not  bound  by  the  advice.  (Penal 
Code,  sec.  1118.)  Here  the  bill  of  exceptions  reads  that 
the  court  "  instructed  "  the  jury,  but  the  jury  retired  and 
deliberated  before  rendering  the  verdict  "  not  guilty." 
They  were  permitted  to  retire  for  deliberation,  and  found 
a  verdict.  Non  cotistat  that  they  did  not  act  on  the  evi- 
dence. The  request  of  the  defendant  that  the  court 
"instruct"  should  have  been  denied,  but  the  court  was 
authorized  to  "  advise  "  an  acquittal.  It  is  no  reason  for 
setting  aside  the  direction  that  the  defendant  consented  to 
a  verdict  in  his  favor.  We  cannot  here  inquire  whether 
the  verdict  was  sustained  by  the  evidence.      "  If  through 
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misdirection  of  the  judge  in  matter  of  law  ....  a  ver- 
dict is  improperly  rendered,  it  can  never  afterward  on 
application  of  the  prosecution  in  any  form  of  proceed- 
ing be  set  aside.*'  (Bishop,  cited  by  Sawyer,  J.,  in 
People  V.  Wehh,  supra.) 

"A  legislative  provision  for  the  rehearing  of  a  crimi- 
nal cause  cannot  be  interpreted  to  violate  the  constitu- 
tional rule."     (1  Bishop's  Crim.  Law,  665.) 

Order  affirmed. 

Sharpstein,  J.,  Ross,  J.,  Myrick,  J.,  Thornton,  J., 
Morrison,  C.  J.,  and  McKee,  J.,  concurred. 


[No.   11083.    Department  One.  — June   17,   1886.] 

DAWSON  LOW,  Appellant,  v.  L.  M.  WARDEN, 
Respondent. 

pRoifissoBT  Note  —  Action  on  —  Pboof  op  Indorsement  —  Pbac- 
TiCB  —  Opening  Case  afteb  Besting  —  Nonsuit.  —  The  ac- 
tion was  brought  on  a  promissory  note  by  an  indorsee.  The  com- 
plaint alleged  the  execution  of  the  note,  its  assignment  to  the 
plaintiff  by  the  payee,  and  that  he  was  the  owner  and  holder 
thereof.  The  answer  admitted  the  execution  of  the  note,  but 
denied  every  other  allegation  of  the  complaint.  On  the  trial  the 
plaintiff  offered  the  note  in  evidence,  proved  that  no  part  of  it 
bad  been  paid,  and  rested  without  any  proof  of  the  indorsement. 
The  defendant  then  moved  for  a  nonsuit  on  the  ^ound  that  there 
was  no  proof  of  the  indorsement.  The  plaintiff's  counsel  con- 
tended that  no  such  proof  was  necessary,  but  upon  an  intimation 
of  the  court  to  the  contrary,  asked  leave  to  open  the  case  and 
introduce  evidence  of  the  indorsement.  This  the  court  refused  to 
allow,  and  granted  the  motion  for  nonsuit.  The  nonsuit,  if  allowed 
to  stand,  would  have  compelled  the  plaintiff  to  bring  a  new  action, 
to  which  the  statute  of  limitations  would  be  a  bar.  Heldf  that 
under  tlie  circumstances  the  rulings  of  the  court  were  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  granting  a  motion 
for  a  nonsuit. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  H,  Spencer,  and  Craig  &  Meredith,  for  Appellant. 

£.  &  William  Graves,  and  /.  A'^.  Turner,  for  Respondent. 

Thornton,  J.  —  This  is  an  action  on  a  promissory 
note.  The  complaint  averred  the  execution  of  the  note, 
and  that  it  had  been  sold  and  assigned  to  the  plaintiff  by 
the  payees,  "  D.  Low  and  Brother,"  and  that  plaintiff 
was  the  owner  and  holder  thereof. 

The  defendant  by  his  answer  admitted  the  execution 
of  the  note,  but  denied  every  other  allegation  of  the 
complaint. 

The  plaintiff's  counsel  proved  by  oral  testimony  that 
on  December  10,  1880,  defendant  was  indebted  to  D.  Low 
and  Brother  in  the  sum  of  $762  on  his  promissory  note 
to  them;  that  on  lliat  day  he  paid  them  $400,  and  gave 
to  them  a  new  note  for  $362.  A  copy  of  this  new  note, 
on  which  this  action  was  brought,  is  set  forth  in  the 
complaint.  Plaintiff  further  proved  that  no  part  of  this 
note  had  been  paid.  He  did  not  then  offer  the  note, 
which  it  appears  was  in  his  possession.  The  defendant 
moved  for  a  nonsuit  on  the  ground  that  the  note  on 
which  the  suit  was  brought  had  not  been  offered  in  evi- 
dence. Plaintiff  was  then  allowed  by  the  court  to  offer 
the  note  in  evidence.  When  it  was  offered,  the  defend- 
ant objected  to  its  introduction  on  the  ground,  among 
others,  that  the  note  was  not  properly  indorsed.  It  does 
not  apnear  that  the  indorsement  was  at  that  time  offered,  — 
nor  was  the  attention  of  the  court  called  to  it,  —  though  it 
subsequently  appeared  that  the  note  had  written  on  the 
back  of  it,  "  D.  Low  and  Brother."  The  plaintiff  rested 
without  any  proof  of  the  indorsement. 

The  defendant  then  moved  for  a  nonsuit  on  the  ground 
that  there  was  no  proof  of  the  indorsement  of  the  note. 
The  plaintiff's  counsel  contended  that  no  such  proof  was 
necessary.  The  court,  after  hearing  argument,  intimated 
that  proof  of  the  indorsement  was  necessary.     Upon  this, 
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plaintiff's  counsel  asked  leave  to  open  the  case  and  intro- 
duce testimony  concerning  the  indorsement.  This  the 
court  refused  to  allow,  and  granted  the  motion  for  a 
nonsuit,  to  which  rulings  plaintiff  excepted. 

We  are  of  opinion  that  justice  to  the  plaintiff  demanded 
of  the  court  that  he  should  have  been  allowed  to  introduce 
testimony  to  prove  the  indorsement.  The  views  of  plain- 
tiff's counsel  in  regard  to  the  questions  presented  were 
novel  and  peculiar,  and  the  course  pursued  by  him 
singular,  but  we  do  not  think  that  this  justified  the 
court  in  refusing  to  allow  the  plaintiff  to  prove  that  the 
note  had  been  indorsed  to  him.  The  request  was  simply 
to  prove  the  handwriting  of  the  payees  of  the  note.  It 
was  not  an  offer  to  prove  something  which  rested  in 
parol  merely,  as  to  which  a  wider  discretion  in  granting 
or  refusing  it  might  be  conceded  to  the  court  below. 

If  the  nonsuit  were  allowed  to  stand,  the  plaintiff 
would  be  compelled  to  bring  a  new  action,  to  which  the 
statute  of  limitations  would  be  a  bar.  The  plaintiff 
would  thus  suffer  the  loss  of  money  justly  due  to  him. 
Under  the  circumstances,  this  should  not  be  allowed. 
We  think  the  court  erred  in  refusing  to  permit  the 
plaintiff  to  introduce  testimony  as  to  the  indorsement, 
for  which  the  judgment  must  be  reversed. 

There  is  nothing  in  the  other  ground  on  which  the 
motion  for  a  nonsuit  was  based,  viz.,  that  the  note  was 
barred  by  the  statute  of  limitations. 

The  judgment  is  reversed,  and  cause  remanded  for  a 
new  trial. 

McKee,  J.,  and  Sharpstein,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.   9350.     Department  Two.  — June    17,    1886.] 

In  the  Matter  of  the  Estate  of  W.  J.  TANNER, 
AN  Insolvent. 

Appeal  —  Insolvency  —  Order  Settling  Account  —  Abstract 
OF  Evidence  —  Record.  —  On  an  appeal  from  an  order  settling 
the  final  account  of  an  assignee  in  insolvency,  a  paper  embodied 
in  the  transcript,  certified  by  the  trial  judge  as  containing  '*  an  ab- 
stract of  the  evidence  given  on  the  hearing  of  the  settlement  of 
the  account  of  the  assignee,"  forms  no  part  of  the  record,  and 
will  be  disregarded. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  settling  the  final  ac- 
count of  an  assignee  in  insolvency. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Ash,  for  Appellant. 

A.  D.  Splivalo,  for  Respondent. 

Thornton,  J.  —  This  is  an  appeal  from  an  order  of  the 
Superior  Court  of  the  city  and  county  of  San  Francisco 
settling  the  final  account  of  Julius  Buhlert,  assignee  of 
the  estate  of  the  insolvent  above  named. 

There  is  in  the  transcript  a  paper,  certified  by  the 
judge  of  the  court  below  as  containing  **  an  abstract  of 
the  evidence  given  on  the  hearing  of  the  settlement  of 
the  account  of  said  assignee." 

We  know  of  no  law  authorizing  this  court  to  notice 
the  contents  of  this  paper.  It  must  therefore  be  disre- 
garded. 

We  find  nothing  erroneous  in  the  record. 

Order  affirmed. 

McKee,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.   9368.     Department   Two.  —  June    17,   1886.] 

HENRY  p.  IRVING,  Appellant,  v.  H.  W.  CARPEN- 
TIER ET  AL.,  Respondents. 

Practice  —  Defendant  Sued  by  Fictitious  Name  —  Settino  aside 
Summons  —  Dismissal.  —  In  an  action  to  quiet  title  to  land, 
when  the  complaint  alleges  that  the  plaintiff  is  ignorant  of  the 
name  of  a  defendant,  who  is  sued  and  served  with  summons  under 
a  fictitious  name,  as  provided  by  section  474  of  the  Code  of  Civil 
Procedure,  the  defendant  so  sued  is  not  entitled  to  have  the  ser- 
vice of  summons  set  aside  and  the  action  dismissed  upon  showing 
that  the  plaintiff  could  have  ascertained  his  real  name  if  he  had 
exercised  reasonable  diligence  in  examining  the  public  records  of 
the  county. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  P.  Irving,  and  T.  R.  Wise,  for  Appellant. 

H.  S.  Brown,  for  Respondents. 

Thornton,  J.  —  This  is  an  action  to  quiet  title  to  land 
in  Alameda  County.  The  complaint  contains  this  aver- 
ment: "That  H.  W.  Carpentier,  J.  P.  Jones,  Charles 
Crocker,  Lcland  Stanford,  and  others  of  whose  names 
plaintiff  is  ignorant,  and  whom  he  designates  by  the 
names  of  Tom  Jones,  Mary  Jones,  John  Smith,  and  John 
Brown,  and  whose  names  when  discovered  he  asks  leave 
to  insert  in  an  amendment  to  this  complaint,  all  of  whom 
are  in  possession  of  the  said  land,  and  claim  an  interest 
therein  adverse  to  this  plaintiff." 

The  summons  in  the  action  was  on  the  8th  of  Febru- 
ary, 1883,  served  on  the  Pacific  Improvement  Company, 
sued  as  Tom  Jones. 

On  the  14th  of  February,  1883,  the  above-named  com- 
pany, by  its  attorney,  H.  S.  Brown,  gave  notice  to  plain- 
tiff that  it  would  move  the  court  on  the  19th  of  February, 
1883,  to  set  aside  the  service  of  summons,  and  to  dismiss 
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this  action  as  to  the  company,  on  the  ground  that  the 
plaintiff  had  notice  at  the  time  of  the  commencement  of 
the  action  that  the  company  claimed  an  interest  in  the 
premises  in  controversy  adverse  to  him.  The  motion 
was  subsequently  made,  and  on  the  hearing  there  was 
filed  on  behalf  of  the  company  an  affidavit  of  Frank  S. 
Douty,  its  treasurer  and  assistant  secretary,  to  the  effect 
that  plaintiff  at  the  time  of  the  commencement  of  the 
action  (which  was  on  the  ninth  day  of  February,  1882), 
and  ever  since  the  fourth  day  of  February,  1881,  had 
legal  notice  that  this  company  was  one  of  the  parties 
who  claimed  an  interest  in  the  lands  described  in  plain- 
tiff's complaint  in  this,  that  on  the  fourth  day  of  Febru- 
ary, 1881,  a  deed  from  Charles  Crocker  to  the  company 
for  the  undivided  two-thirds  part  of  the  lands  was  re- 
corded in  the  office  of  the  county  recorder  of  the  county 
of  Alameda  in  Liber  214  of  Deeds,  page  359,  as  will  fully 
appear  by  referring  to  said  records,  and  had  plaintiff 
exercised  any  care  and  diligence  whatsoever  in  examin- 
ing or  searching  the  records  of  said  county,  he  could  and 
would  have  seen  that  the  company  claimed  and  held  in 
fee-simple  an  undivided  interest  in  said  lands. 

The  affidavit  of  plaintiff  was  also  read  on  the  hearing, 
in  which  he  stated  that  at  the  time  of  bringing  this  suit 
he  did  not  know  that  the  Pacific  Improvement  Company 
was  the  name  of  the  defendant  that  claimed  an  interest 
in  the  property;  that  he  knew  some  one  did,  but  did  not 
know  the  name,  and  therefore  sued  by  a  fictitious  name; 
that  in  January  last  (1883)  he  first  learned  from  Harvey 
S.  Brown,  who  appeared  as  counsel  in  this  case,  that  the 
Western  Development  Company  was  the  true  name  of 
the  defendant;  that  when  he  found  out  from  the  records 
what  the  true  name  of  the  defendant  was,  that  was  the 
first  time  he  knew  it;  that  no  person  was  in  possession 
when  the  action  was  brought;  that  the  plaintiff  knew  of 
that,  and  that  no  one  was  in  the  open  and  visible  occupa- 
tion of  the  land. 
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The  court  granted  the  motion,  to  which  the  plaintiff 
excepted.  Judgment  of  dismissal  was  accordingly  en- 
tered, from  which  this  appeal  is  prosecuted. 

By  section  474  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided that  "  when  the  plaintiff  is  ignorant  of  the  name  of 
a  defendant  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  dis- 
covered, the  pleading  or  proceeding  must  be  amended 
accordingly.'* 

In  this  case  the  plaintiff  did  make  the  averment  (it  is 
quoted  above)  required  in  the  section  above  referred  to. 

This  averment  has  never  been  regarded  as  traversable. 
It  cannot  be  done  by  the  answer.  Then  why  should  it 
be  permitted  to  be  traversed  in  any  other  mode? 

Moreover,  the  affidavit  of  Douty  does  not  show  that 
plaintiff  was  ignorant.  It  shows  that  if  he  had  examined 
a  book  of  records  named  he  would  have  discovered  that 
a  certain  deed  purported  to  be  there  recorded.  But  this 
does  not  show  that  the  plaintiff  was  ignorant  of  the  fact 
when  he  commenced  his  suit.  It  merely  shows  that  he 
failed  to  examine  a  certain  book,  which  if  he  had  exam- 
ined would  have  afforded  him  some  information.  His 
failure  to  examine  tends  to  establish  the  fact  of  ignorance. 

Further,  the  record  of  the  deed  mentioned  was  no  no- 
tice to  the  plaintiff.  It  is  only  notice  to  subsequent  pur- 
chasers and  mortgagees  (Civ.  Code,  sec.  1213),  and  it  does 
not  appear  that  the  plaintiff  belonged  to  either  of  these 
classes. 

We  know  of  no  law  which  makes  it  the  duty  of  a 
plaintiff  to  examine  the  records  of  a  county  recorder's 
office  to  find  out  names  of  parties  defendant,  the  neglect 
of  which  will  subject  him  to  have  the  service  of  his  sum- 
mons set  aside  and  the  cause  dismissed  as  to  a  person 
sued  by  a  fictitious  name,  whose  real  name  he  might 
have  found  out  by  examining  the  record  of  deeds  of  the 
county  in  which  the  land  embraced  in  the  action  is  situ- 
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ated,  when  he  has  made  the  averment  in  the  complaint 
required  by  the  statute. 

The  statute  above  referred  to  is  an  enabling  one,  and 
should  be  so  construed  as  to  cure  the  evil  it  was  designed 
to  correct  and  advance  the  remedy.  Persons  are  some- 
times compelled  to  bring  suits  in  haste.  They  have  not 
time  to  ascertain  the  true  names  of  parties  to  be  made 
defendants.  The  statute  of  limitations  may,  in  a  day 
from  the  time  the  preparation  of  the  complaint  is  com- 
menced, effect  a  bar.  Sometimes  there  is  no  means 
readily  accessible  of  ascertaining  the  true  names.  The 
statute  above  referred  to  was  enacted  to  afford  a  remedy 
in  such  cases.  Should  a  plaintiff  lose  his  right  to  have 
his  case  tried  because  of  ignorance  of  the  names  of  par- 
ties whom  he  has  a  right  to  sue,  and  as  to  whom  he  may 
have  a  good  cause  of  action?  How  is  the  party  sued  by 
a  name  not  his  own  injured?  He  loses  no  right  by  al- 
lowing a  plaintiff  to  proceed  as  provided  by  the  statute. 
He  has  every  opportunity  accorded  to  any  other  defend- 
ant to  make  his  defense.  He  can  demur  or  file  his  an- 
swer, and  set  up  every  defense  which  he  is  advised  he  can 
rely  on. 

The  counsel  for  respondent  herein  likens  this  case  to 
that  of  a  party  allowed  to  bring  an  action  for  relief  on 
the  ground  of  fraud,  in  which  case  the  cause  of  action  is 
not  deemed  to  have  accrued  until  the  discovery  by  the 
party  aggrieved  of  the  facts  constituting  the  fraud.  In 
construing  this  rule,  it  has  always  been  held  that  a  party 
discovers  the  fraud  when  by  the  use  of  reasonable  dili- 
gence he  might  have  ascertained  the  facts  constituting 
the  fraud.  But  the  rule  prescribed  by  the  statute  in  this 
case  is  entirely  different.  It  is  when  he  is  actually  igno- 
rant of  a  certain  fact,  not  when  he  might  by  the  use  of 
reasonable  diligence  have  discovered  it.  Whether  his 
ignorance  is  from  misfortune  or  negligence,  he  is  alike 
ignorant,  and  this  is  all  the  statute  requires.  This  is 
the  true  meaning  of  the  statute.     We  adopt  it  the  more 
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readily  because  the  party  thus  brought  in  as  a  defendant 
loses  no  rights  by  it. 

We  think  for  the  foregoing  reasons,  that  the  judgment 
is  erroneous  and  should  be  reversed,  and  the  court  below 
directed  to  vacate  the  order  setting  aside  the  service  of 
summons. 

Rosencrantz  v.  Rogers,  40  Cal.  489,  has  no  application 
here.  In  that  case  the  complaint  did  not  contain  the 
averment  as  to  ignorance  required  by  the  statute.  The 
plaintiffs  therein  did  not  bring  themselves  within  the  pro- 
visions of  the  statute.  The  defendants  appeared  on  the 
face  of  the  complaint  to  be  sued  by  their  true  names. 
Further,  in  that  case  there  was  actual  and  continued  oc- 
cupancy by  the  persons  claiming  the  land  sued  for  at  the 
time  and  long  before  the  suit  was  commenced.  Here  it 
is  stated  in  the  affidavit  of  plaintiff,  and  is  not  denied, 
that  there  was  no  actual  occupation  when  the  action  was 
begun. 

It  was  useless  for  the  plaintiff  to  offer  to  amend,  as  the 
court  below  must  have  ruled  that  he  had  not  brought 
himself  within  the  statute. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  vacate  the  order 
setting  aside  service  of  summons,  and  to  permit  the 
plaintiff  to  amend  his  complaint  by  inserting  the  name 
of  the  Pacific  Improvement  Company  as  a  party  defend- 
ant, the  company  to  be  allowed  ten  days  to  answer  after 
service  of  notice  of  the  above  amendment. 

McKee,  J.,  and  Sharpstein,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  9444.    Department  Two.  — June    17,    1886.] 

A.  J.   TURNER,  Appellant,   v.  JOHN   STRENZEL 
ET  AL.    JOHN  STRENZEL,  Respondent. 

Mechanic's  Lien  —  Material-man  —  Liabiuty  or  Owneb  of 
Building.  —  A  material-man  who  has  furnished  materials  to  the 
original  contractor  of  a  building,  to  be  used  by  him  in  its  con- 
struction, is  only  entitled  to  be  paid  therefor  by  the  owner  of 
the  building  from  that  portion  of  the  contract  price  which  re- 
mains due  and  unpaid  to  the  contractor  by  the  owner  when  the 
lien  for  the  materials  was  filed. 

Id.  —  Action  to  Enfobce  Lien  —  Necessary  Averments  —  In- 
sufficient Complaint.  —  The  complaint  in  an  action  to  enforce 
the  lien  of  a  material-man  is  insufficient  if  it  fails  to  allege  that 
anything  was  due  from  the  owner  to  the  original  contractor  when 
the  lien  was  filed,  notwithstanding  it  alleges  that  during  the  con- 
struction of  the  building  the  owner  compelled  the  contractor  to 
abandon  the  work,  took  possession  of  the  building,  completed  it, 
used  the  materials  furnished  the  contractor  in  its  completion,  and 
withholds  from  the  contractor  a  large  portion  of  the  contract  price. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  &  George  Leviston,  and  William  H.  FiHeld,  for 
Appellant. 

The  owner  of  the  building,  by  preventing  perform- 
ance 'by  the  contractors  and  confiscating  the  materials 
furnished  them,  is  liable  for  the  liens  of  the  material- 
men, and  is  estopped  from  saying  that  no  part  of  the 
contract  price  is  due  and  unpaid.  {Preston  v.  Sonora 
Lodge,  39  Cal.  117 ;  Shaver  v.  Murdoch,  36  Cal.  293 ;  Weber 
V.  Weatherby,  34  Md.  656;  Schwartz  v.  Saunders,  46  111. 
18.) 

Daniel  Titus,   for  Respondent. 

The  complaint  was  insufficient  in  that  it  did  not 
allege  that  any  money  was  due  the  original  contractor 
when  the  lien  was  filed.  {Dore  v.  Sellers,  27  Cal.  593; 
Renton  v.  Conley,  49  Cal.  187 ;  Wells  v.  Cahn,  51  Cal.  423 : 
Dingley  v.  Greene,  54  Cal.  333 ;  Rosekranz  v.  Wagner,  6"? 
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Cal.  151;  Whittier  v.  Hollister,  64  Cal.  283;  O'Donnell  v. 
Kramer,  66  Cal.  353.) 

Thornton,  J.  —  Action  by  the  assignee  of  material-men 
to  foreclose  what  is  alleged  to  be  a  mechanic's  lien. 

There  was  a  demurrer  by  defendant  Strenzel  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  was  sus- 
tained. The  plaintiff  declined  to  amend,  and  judgement 
was  entered  against  him,  from  which  judgment  this 
appeal  is  prosecuted. 

The  complaint  states  that  the  defendant  Strenzel  was 
the  owner  of  the  premises  on  which  he  contracted  with 
Sylvester  and  Langabee  to  erect  a  building  for  the  sum 
of  eight  thousand  two  hundred  dollars;  that  the  con- 
tractors, Sylvester  and  Langabee,  proceeded,  under  the 
contract,  to  erect  this  building  on  the  premises  aforesaid, 
and  so  continued  until  it  was  in  an  advanced  stage,  and 
they  had  earned  and  received  two  installments  of  the 
contract  price  of  fifteen  hundred  dollars  each;  that  while 
so  engaged,  they  purchased  the  material  sued  for  from 
the  assignors  of  plaintiffs,  Turner,  Kennedy,  &  Shaw, 
to  be  used  in  the  building;  that  the  building  has  been 
completed  and  a  lien  filed  in  time;  that  the  defendant 
Strenzel,  from  the  commencement  of  the  work,  inter- 
fered with  and  impeded  the  contractors  in  the  perform- 
ance of  the  contract,  and  after  they  had  progressed 
therein  to  the  extent  hereinbefore  stated,  and  while  they 
were  faithfully  performing  the  same,  and  had  upon  the 
faith  of  the  contract  purchased  from  various  material- 
men, including  Turner,  Kennedy,  &  Shaw,  large  quan- 
tities of  various  kinds  of  building  materials,  to  be  used 
in  the  building,  for  which  they  had  not  and  have  not 
paid,  defendant  Strenzel,  without  right,  and  without 
the  knowledge  or  consent  of  Turner,  Kennedy,  &  Shaw, 
compelled  the  contractors  to  abandon  their  work  on  the 
building,  expelled  them  from  it,  refused  to  allow  them  to 
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proceed  with  said  work,  took  possession  of  the  building, 
completed  it,  and  used  the  materials  purchased  by  the 
contractors  in  completing  it,  and  has  withheld  and  still 
withholds  from  the  contractors  the  balance  of  the  con- 
tract price,  to  wit,  the  sum  of  five  thousand  two  hun- 
dred dollars  or  thereabouts. 

The  other  allegations  of  the  complaint  are  of  the  as- 
signment of  the  claim  to  plaintiff,  of  subordinate  inter- 
ests of  the  defendants  other  than  Strenzel,  followed  by 
the  usual  prayer. 

A  material-man  is  only  entitled  to  be  paid  from  that 
portion  of  the  contract  price  which  remains  due  and 
unpaid  to  the  contractor  by  the  owner  when  he  (the 
material-man)  files  his  lien  {Rosekranz  v.  Wagner,  62  Cal. 
1<54,  and  cases  there  cited),  and  where  the  complaint 
fails  to  allege  that  anything  is  due  from  the  owner  to 
the  original  contractor  when  plaintiff's  lien  was  filed,  it 
does  not  contain  a  statement  of  a  cause  of  action.  This 
was  so  held  in  the  cases  above  referred  to. 

There  is  no  averment  of  the  character  just  above  stated 
in  the  complaint  herein.  It  nowhere  appears  that  the 
owner  had  not  paid  to  the  contractors  prior  to  the  filing 
of  any  lien  by  plaintiff's  assignors  all  that  was  due  to 
them. 

Conceding  that  Strenzel  by  his  acts  in  expelling  the 
contractors  and  completing  the  building  himself  assumed 
the  place  of  the  contractors,  stood  in  their  shoes,  and 
should  be  regarded  as  doing  the  work  for  the  contractors, 
and  that  the  work  done  by  Strenzel  on  the  building  cost 
less  than  five  thousand  two  hundred  dollars,  the  re- 
mainder of  the  contract  price  leaving  a  balance  due  to 
the  contractors,  still,  the  complaint  is  not  framed  in  this 
view.  We  must  assume  that  the  completion  of  the 
building  cost  Strenzel  something,  but  there  is  no  aver- 
ment of  the  amount  which  he  had  to  expend  in  complet- 
ing it.  It  may  have  cost  him  more  than  five  thousand 
two  hundred  dollars  to  complete  it,    (and  in  such  case 
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there  would  be  no  balance  which  the  contractors  would 
have  a  right  to.  Strenzel  by  his  acts  did  not  become 
bound  to  the  material-men,  or  the  plaintiff,  their  as- 
signee, for  the  price  agreed  to  be  paid  by  the  contractors 
for  the  materials  purchased.  The  materials,  under  the 
allegations  of  the  complaint,  had  become  the  property  of 
the  contractors.  They  were  not  when  Strenzel  took  pos- 
session of  them  and  used  them  in  completing  the  build- 
ing the  property  of  either  of  the  material-men  or  their 
assignee.  Such  being  the  case,  we  cannot  see  what  right 
the  plaintiff  has  to  recover  anything  of  Strenzel  by 
reason  of  his  having  taken,  even  wrongfully,  the  materials 
referred  to  and  used  them  in  completing  the  building. 

It  is  contended  that  Strenzel,  having  wrongfully  pre- 
vented the  contractors  from  doing  the  work  while  they 
were  engaged  in  doing  it,  and  seizing  the  materials  pur- 
chased by  them,  and  using  them  in  finishing  the  build- 
ing, is  estopped  from  saying  there  is  no  fund,  and  that 
his  property  is  not  liable.  If  estopped,  how  far  is  he 
estopped?  If  there  is  an  estoppel  of  the  character  sup- 
posed, it  would  be  of  no  advantage  to  the  plaintiff  unless 
Strenzel  was  estopped  to  deny  that  the  fund  was  not 
sufficient  to  pay  off  the  claim  of  plaintiff.  But  we  per- 
ceive nothing  like  an  estoppel.  Admitting  the  facts  in 
the  complaint  to  be  true,  he  has  committed  a  breach  of 
contract,  and  has  wrongfully  converted  some  property  of 
the  contractors,  for  which  he  is  responsible  in  damages 
to  them,  but  not  to  the  plaintiff. 

The  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  complaint. 

As  this  disposes  of  the  cause,  it  becomes  unnecessary 
to  consider  the  ruling  of  the  court  below  in  its  order 
directing  a  certain  portion  of  the  complaint  to  be  stricken 
out 

Judgment  affirmed. 

McKee,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.   9374.    Department  Two.  — June   18,   1886.] 

BENJAMIN  MORGAN,  Appellant,  v.  MARK  L.  MC- 
DONALD, Respondent. 

Practice  —  Affidavit  of  Merits  —  Requisits  Statements  of  — 
Setting  aside  Judgment  by  Default.  —  On  motion  by  a  de- 
fendant to  set  aside  a  judc:ment  by  default,  the  affidavit  of  merits 
must  state  that  he  has  fully  and  fairly  stated  the  facts  of  the  case 
to  his  counsel.  A  statement  in  the  affidavit  that  he  has  fully 
stated  the  facts  of  his  defense  to  his  counsel  is  insufficient. 

Id.  —  Court  cannot  Waive  Proper  Affidavit.  —  On  such  a  motion 
the  court  has  no  authority  to  waive  a  proper  affidavit  of  merits. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  setting  aside  a  judg- 
ment. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clement,  Osment  &  Clement,  for  Appellant. 

James  A.  Waymire,  for  Respondent. 

Thornton,  J.  —  In  this  case  issues  were  joined  by 
complaint  and  answer.  The  cause  was  on  the  16th  of 
August,  1883,  regularly  called  for  trial.  When  so  called, 
no  one  appeared  for  the  defendant.  The  counsel  for 
plaintiff  proceeded  with  the  trial,  and  introduced  some 
documentary  evidence,  and  called  and  examined  the 
plaintiff  on  his  own  behalf.  The  court  on  the  day  above 
named  rendered  judgment  for  the  plaintiff,  which  judg- 
ment was  entered  in  the  same  day. 

Defendant  soon  afterward  gave  notice  of  motion  to  set 
aside  the  judgment  aforesaid  as  one  taken  agfainst  him 
by  surprise,  inadvertence,  and  excusable  neglect.  The 
affidavit  of  defendant  read  at  the  hearing  of  the  motion 
stated  that  he  did  not  know  the  cause  had  ever  been  set 
for  trial;  that  his  attorney  had  never  informed  him  of  it. 

The  defendant  also  presented  at  the  hearing  an  affida- 
vit of  merits  in  the  following  form : — 
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"  I  have  recently  substituted  James  A.  Waymire  as  my 
attorney,  have  stated  the  facts  of  my  defense  fully  to  him, 
and  am  advised  by  him  that  I  have  a  good  defense  on  the 
merits." 

Conceding  that  the  showing  was  otherwise  sufficient, 
the  affidavit  of  merits  was  not.  It  was  not  in  accordance 
with  the  rule  laid  down  by  this  court  in  Bank  in  Nicker- 
son  V.  California  Raisin  Co,,  61  Cal.  268.  It  was  there 
held  that  the  affidavit  must  show  that  the  defendant  has 
fully  and  fairly  stated  the  facts  of  the  case  to  his  counsel. 
The  statement  in  this  case  is,  that  defendant  has  stated 
the  facts  of  his  defense  to  his  counsel.  This  was  the 
statement  in  the  case  just  above  cited,  where  the  affida- 
vit was  held  defective.  The  rule  of  court  submitted  on 
the  hearing  of  the  motion  in  this  case  presents  the  es- 
sential requirements  of  the  law  in  regard  to  an  affidavit 
of  merits.     We  would  suggest  that  it  be  followed. 

The  court  erred  in  setting  aside  the  judgment.  The 
affidavit  of  merits  was  insufficient.  The  court  had  no 
authority  to  waive  a  proper  affidavit.  The  order  must 
therefore  be  reversed. 

Ordered  accordingly. 

McKee,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  20118.  In  Bank.  — June  22,  1886.] 

^UK  PEOPLE,  Respondent,  v.  WILLIAM  H.  BELL, 

Appellant. 

Criminal  Law  —  Appeal  —  Transcript  must  Show  Service  of 
Notice  —  Dismissal.  —  The  transcript  on  appeal  in  a  criminal 
case  must  show  that  the  notice  of  appeal  was  served  on  the  attorney 
of  the  adverse  party;  otherwise  the  appeal  will  be  dismissed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

LZX.   OAL. — 3 


34  People  v.  January.  [Sup.  Ct. 

M.otion  to  dismiss  appeal.  The  defendant  was  con- 
victed of  the  crime  of  grand  larceny.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Robert  Ferral,  for  Appellant. 

Attorney-General  Marshall,  and  /.  N.  E.  Wilson,  for 
Respondent. 

The  Court.  —  The  transcript  herein  does  not  show 
that  the  notice  of  appeal  was  served  on  any  one.  The 
law  requires  that  it  shall  be  served  on  the  attorneys  of 
the  adverse  party  (Penal  Code,  sec.  1240),  and  the  tran- 
script on  appeal  must  show  it.  (People  v.  Phillips,  45 
Cal.  44;  People  v.  Clark,  49  Cal.  455.)  This  not  being 
the  case,  the  appeal  cannot  be  considered. 

Appeal  dismissed. 


[No.  20168.     In  Bank.  — June  22,  1886.] 

THE   PEOPLE,    Respondent,   v,    A.    D.   JANUARY. 

Appellant. 

Criminal  Law  —  Admission  to  Bail  Pending  Appeal  —  Applica- 
tion FOR.  —  The  Supreme  Court  will  not  admit  a  prisoner  to  bail 
pending  an  appeal  taken  by  him  from  a  judgment  convicting  him 
of  a  felony,  on  an  application  made  to  it  in  the  first  instance,  nor 
until  after  the  determination  upon  its  merits  of  an  application  for 
bail  before  the  judge  who  tried  the  cause. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  from  an  order  denying  a  motion  for 
an  arrest  of  judgment,  and  from  an  order  refusing  a  new 
trial. 

The  defendant  was  convicted  of  the  crime  of  embezzle- 
ment, and  pending  an  appeal  taken  by  him,  made  this 
application  to  be  admitted  to  bail.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 
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Henry  Edgerton,  N.  Greene  Curtis,  and  /.  H.  McKune, 
for  Appellant 

Attorney-General  Marshall,  Henry  L.  Buckley,  and  John 
T.  Carey,  for  Respondent 

McKiNSTRY,  J.  —  This  is  an  application  to  this  court 
that  the  defendant  be  admitted  to  bail  pending  an  appeal. 
It  does  not  appear  that  any  like  application  has  been 
made  to  the  Superior  Court  or  the  judge  thereof.  The 
power  to  admit  a  prisoner  to  bail  pending  an  appeal 
taken  by  him  from  a  judgment  of  conviction  of  felony 
ought  not  to  be  exercised  by  the  Supreme  Court  in  the 
first  instance,  nor  until  after  the  determination  upon  its 
merits  of  an  application  for  bail  before  the  judge  who 
tried  the  cause.     {People  v.  Perdue,  48  Cal.  552.) 

Motion  denied. 

Thornton,  J.,  McKee,  J.,  Sharpstein,  J.,  and  My- 
RiCK,  J.,  concurred. 


[No.  20179.    Department  Two.  —  June  23,  1886.] 

In  the  Matter  of  JOHN  BICKERSTAFF,  on  Habeas 

Corpus. 

Municipal  Corpobations  —  Regulatino  Sale  op  Liquors  —  License 

—  CoNSTrrunoNAL  Law.  —  The  right  to  pursue  a  lawful  employ- 
ment is  one  of  the  privileges  and  immunities  guaranteed  to  a 
citizen  by  the  constitution  of  the  United  States;  but  such  right  is 
not  abridged,  within  the  meaning  of  the  fourteenth  amendment 
to  the  constitution,  by  a  municipal  ordinance  which  merely  regu- 
lates the  sale  of  liquors  and  imposes  a  license  thereon  without 
prohibiting  their  sale. 

Id.  —  Conditions  to  Issuance  op  License  —  Reasonableness  op. 

—  An  ordinance  of  the  city  of  Stockton,  passed  on  the  25th 
of  May,  1885,  provided  that  a  license  to  carry  on  the  business 
ol  selling  liquors  could  only  be  obtained  by  an  application  to 
the  city  council,  founded  upon  the  petition  of  the  applicant, 
accompanied  by  a  certificate  of  five  respectable  citizens  of  the 
neighborhood  in  which  the  business  is  to  be  conducted  as  to  his 
character.    The  ordinance  further  provided  that  upon   complying 
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with  this  condition  the  applicant  should  be  entitled  to  a  license 
if  the  city  council  found,  from  the  certificate  and  the  report 
made  to  it  by  the  officers  to  whom  the  petition  had  been  referred, 
that  he  was  qualified  to  carry  on  the  business.  Held,  that  the 
conditions  imposed  upon  the  issuance  of  the  license  were  not 
unreasonable,  and  that  the  ordinance  was  valid. 

Application  for  a  writ  of  habeas  corpus.  The  facts 
are  stated  in  the  opinion  of  the  court. 

Henry  I.  Kowalsky,  and  John  Gibson,  for  Petitioner. 

F.  H.  Smith,  for  Respondent. 

McKee,  J.  —  The  petitioner  was  convicted  of  keeping 
a  saloon  in  the  city  of  Stockton  without  having  obtained 
a  license  as  required  by  an  ordinance  passed  the  25th 
of  May,  1885. 

The  ordinance  was  passed  under  charter  provisions 
which  empowered  the  municipal  legislature,  among  other 
things,  "  to  license,  regulate,  tax  ....  all  tippling- 
houses,  dram-shops,  saloons,  bars,  bar-rooms,  etc.,  .... 
and  to  fix  and  collect  a  license  tax  upon  all  occupations 
and  trades,  and  all  and  every  kind  of  business,  authorized 
by  law,  not  heretofore  specified " ;  and  it  proves  "  that 
in  the  business  of  selling  intoxicating  drinks,  wines,  ales, 
and  beers  in  less  quantities  than  one  quart,  or  to  be 
drank  on  the  premises  where  sold,  and  on  any  other 
business,  trade,  or  calling  not  provided  by  law  to  be 
licensed  for  state  and  county  purposes,  the  amount  of 
license  shall  be  fixed  at  the  discretion  of  the  city  council, 
as  they  may  deem  the  interests  and  good  order  of  the 
city  may  require;  also  to  prevent  and  restrain  any  riot 
or  riotous  assemblage,  disturbance  of  the  peace,  or  dis- 
orderly conduct  in  any  place,  house,  or  street  in  the  city." 

A  grant  of  power  to  a  legislative  body  to  regulate 
trades  and  employment  "at  its  discretion"  confers  power 
for  that  purpose  unrestrained  and  unlimited,  except  by 
constitutional  or  statutory  restrictions  and  limitations; 
that  is  to  say,  where  power  is  given  to  a  municipal  legis- 
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lature  to  legislate  upon  a  subject,  it  may  be  exercised  in 
conformity  to  fundamental  provisions  of  the  constitu- 
tion and  the  general  laws  of  the  state  applicable  to  the 
same  subject,  and  with  its  exercise  courts  have  no  power 
to  interfere;  but  when  legislative  action  results  in 
municipal  law,  the  validity  or  invalidity  of  the  law  is 
determinable  in  judicial  proceedings  in  which  the  ques- 
tion is  directly  involved. 

Here  it  is  contended  that  the  ordinance  under  which 
the  petitioner  lias  been  convicted  is  unconstitutional 
and  void,  because  it  contravenes  in  its  eighth  section 
that  part  of  the  constitution  of  the  United  States  which 
declares :  "  No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without  due  process 
of  law;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.'*  (14th  Amend.  U.  S. 
Const.) 

Section  8  of  the  ordinance  reads  thus: — 

"  Sec.  8.  No  license  shall  be  issued  for  any  saloon, 
bar,  bar-room,  dram-shop,  or  tippling-house,  or  any 
other  place  where  intoxicating  drinks,  wine,  a!e,  or  beer 
are  sold  in  less  quantities  than  one  quart,  or  to  be  drank 
on  the  premises  where  sold,  except  upon  the  order  of 
the  city  council  of  the  city  of  Stockton. 

*'  Whenever  any  person  desires  to  open,  keep,  or  con- 
duct any  of  the  places  enumerated  in  this  section,  such 
person  shall  petition  the  city  council  to  order  a  license 
issued  therefor,  and  shall  present  with  such  petition  a 
certificate  signed  by  five  respectable  citizens  of  said  city, 
residing  or  doing  business  in  the  immediate  vicinity  of 
such  proposed  place,  setting  forth  that  the  applicant  is  a 
person  of  good  moral  character,  and  a  sober  and  suit- 
able person  to  keep  and  conduct  such  a  place. 

"  No  license  shall  be  ordered  issued  until  the  next 
regular   meeting  of  the  council   after   such   petition   and 
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certificate  is  received.  Upon  receiving  such  petition  and 
certificate,  the  council  may  refer  the  same  to  the 
mayor,  president  of  the  city  council,  and  chief  of  police 
for  investigation  as  to  the  moral  character  of  the  appli- 
cant, and  whether  such  applicant  is  a  sober  and  suitable 
person  to  keep  and  conduct  such  place,  and  they  shall 
report  to  the  council  at  the  next  regular  meeting. 

"If  the  council  finds  such  person  to  be  of  good  moral 
character,  and  a  sober  and  suitable  person  to  keep  and 
conduct  such  place,  they  shall  order  the  clerk  to  issue  a 
license.  If  the  council  shall  find  that  the  applicant  is 
not  a  person  of  good  moral  character,  or  is  not  a  sober  or 
suitable  person  to  keep  and  conduct  such  a  place,  they 
shall  deny  the  petition. 

"  If  the  petition  be  denied,  no  license  shall  be  issued. 

"  Should  the  council  at  any  time  determine  that  any 
person  keeping  or  conducting  any  such  place  is  not  a 
person  of  good  moral  character,  or  is  not  a  sober  or  suit- 
able person  to  keep  and  conduct  such  place,  they  may 
revoke  such  order,  and  thereupon  no  further  license  shall 
issue." 

There  is  no  doubt  that  the  right  to  pursue  a  lawful 
employment  is  one  of  the  privileges  and  immunities  in 
which  the  citizen  is  entitled  to  be  secured  and  protected 
under  the  constitution  and  laws.  Such  a  right  cannot 
be  abridged  by  municipal  legislation;  but,  like  e\'ery 
other  right  of  person  or  property,  its  exercise  may  be 
regulated  by  law,  and  that  is  evidently  the  object  of  the 
ordinance  whose  constitutionality  is  assailed.  Regula- 
tion with  a  view  of  revenue  seems  to  be  its  scope  and 
subject-matter.  It  does  not  prohibit  the  sale  of  intoxi- 
cants; it  contains  no  provision  which  abridges  the  right 
of  any  one  to  engage  in  the  business  of  selling  them;  but 
upon  the  basis  of  existence  of  the  right,  it  provides  by 
section  8  how  the  right  shall  be  exercised. 

Under  the  ordinance,  any  one  who  wishes  to  carry  on 
a  business  must  procure  a  license  for  that  purpose.     The 
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license  is  obtainable  by  an  application  to  the  city  coun- 
cil, founded  upon  the  petition  of  the  applicant,  accc«n- 
panied  by  a  certificate  of  five  respectable  citizens  of  the 
neighborhood  in  which  the  business  is  to  be  conducted 
as  to  the  character  of  the  applicant.  Upon  complying 
with  this  condition,  the  applicant  is  entitled  to  an  order 
for  the  issuance  of  the  license  for  which  he  has  petitioned, 
if  the  city  council,  in  the  exercise  of  its  jurisdiction,  shall 
find  from  the  certificate  and  the  report  made  to  it  by  the 
officers  to  whom  the  petition  has  been  referred  that  he 
is  qualified  to  carry  on  the  business. 

The  condition  upon  which  the  license  is  issuable  is  not 
unreasonable.  There  is  no  force  in  the  objection  that 
by  it  the  council  delegates  its  authority  to  issue  licenses 
to  the  five  persons  who  may  sign  the  certificate,  or  to  the 
municipal  officers  who  are  required  to  investigate  and 
report  as  to  the  character  of  the  applicant.  The  condi- 
tion relates  only  to  the  mode  of  applying  for  a  license, 
and  not  to  the  power  to  issue  it.  Jurisdiction  to  issue  is 
put  in  motion  by  the  petition  and  certificate;  and  upon 
the  petition,  fortified  by  the  required  certificate  and  re- 
port as  evidence,  the  city  council  acts  judicially  in  mak- 
ing the  order.  If  the  applicant  be  a  suitable  person  to 
carry  on  the  business  for  which  he  asks  to  be  licensed, 
and  his  application  conforms  to  the  requirements  of  the 
ordinance,  the  council  would  be  bound  to  grant  the 
license.  But  the  means  prescribed  for  procuring  the 
license  constitute  the  law  of  the  application  to  exercise 
the  right  to  carry  on  the  business,  and  it  is  necessary  to 
comply  with  the  law  in  order  to  enjoy  the  right,  if  the 
law  is  valid  and  reasonable. 

It  was  entirely  competent  for  the  city  council,  in  pass- 
ing the  ordinance,  to  annex  as  a  condition  to  granting  a 
license  to  carry  on  business  that  an  applicant  for  the 
license  shall  show  himself  to  be  a  suitable  person  to  carry 
on  the  business,  and  to  provide  that  it  shall  be  conducted 
in  such  a  way  that  the  business  itself  shall  not  threaten 
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or  become  dangerous  to  the  social  order  of  the  munici- 
pality. To  that  end,  it  was  also  competent  for  the  coun- 
cil to  prescribe  causes  for  which  the  license  would  be 
forfeited. 

The  ordinance  is  valid,  and  the  conditions  prescribed 
for  issuing  licenses  under  it  to  persons  applying  for 
them  are  not  unreasonable.  Such  conditions  have  been 
generally  upheld  by  the  courts  as  proper  and  reasonable. 
{Ex  parte  Guerrero,  69  Cal.  SS;  People  v.  Meyers,  95  N.  Y. 
223 :  Metropolitan  etc,  v.  Barrie,  34  N.  Y.  657 ;  Whitten  v. 
^^:^,yor  etc.,  43  Ga.  421 ;  Muller  v.  Commissioners,  89  N.  C. 
171 ;  Leighton  v.  Maury,  76  Va.  865.) 

Writ  dismissed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.    11432.     Department  Two.  — June  23,   1886.] 

JOHN   LATTEMORE,   Respondent,  v.   E.  J.   BALD- 
WIN, Appellant. 
Appellant. 

Contract  fob  Services  —  Payment  by  tiie  Day.  —  In  an  action 
to  recover  for  services  alleged  to  have  been  rendered  for  the 
defendant  at  pn  agreed  nrice  per  day,  the  plaintiff  is  only  entitled 
to  recover  for  the  length  of  time  during  which  he  was  engag^ 
in  the  services,  at  the  price  agreed  upon. 

Appeal  from  a  jud^^ment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wells,  Van  Dyke  &  Lee,  for  Appellant. 

Albert  M,  Stephens,  for  Respondent. 

McKee,  J.  —  Appeal  from  a  judgment  and  order  deny- 
ing a  motion  for  a  new  trial  in  an  action  to  recover  $339 
for  wages,  at  the  rate  of  one  dollar  per  day,  alleged  to  be 
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due  and  owing  for  services  rendered  for  the  defendant 
in  taking  charge  of  a  tract  of  land  and  keeping  a  ditch 
on  it  in  repair  from  the  21st  of  April,  1884,  until  the  1st 
of  April,  1885. 

The  pleadings  were  verified.  The  answer  of  defend- 
ant specifically  denied  the  allegations  of  the  complaint. 
Upon  the  trial  of  the  issue  raised  by  the  pleadings,  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  $337,  and  it  is 
claimed  that  the  verdict  was  not  sustained  by  the  evi- 
dence. 

The  evidence  upon  which  the  verdict  was  rendered 
was  given  by  the  plaintiff  himself,  who,  on  examination 
as  a  witness  in  his  own  behalf,  testified :  "  Some  time  in 
1884  I  was  employed  by  the  defendant  on  a  ditch.  Bald- 
win came  to  me  and  said :  *  1  have  bought  all  this  land 
above  you  from  the  railroad,  and  all  the  settlers  are  now 
going  off,  and  I  want  you  to  take  charge  of  it  and  keep  the 
ditch  in  repair,  and  keep  any  one  from  settling  on  the  land  ' ; 
and  said  he  would  give  me  a  dollar  a  day;  ...  and 
I  said  I  would  do  that,  and  worked  from  that  time,  the 
21st  of  April,  1884,  until  the  12th  of  July,  1884,  under  and 
pursuant  to  said  contract,  and  I  have  never  been  paid,  nor 
have  I  ever  received  anything  for  said  work." 

This  evidence  proves  that  the  plaintiff  rendered  ser- 
vices under  the  agreement  stated  in  his  complaint  for 
only  about  eighty  days,  Sundays  included,  and  accord- 
ing to  his  own  proofs,  he  was  not  entitled  to  recover  for 
more  than  that  time,  at  the  price  per  day  for  w^hich  he 
agreed  to  render  the  services.  The  verdict  of  $337  was 
therefore  not  sustained  by  the  evidence,  and  the  court  erred 
in  not  granting  a  new  trial. 

Judgment  and  order,  reversed,  and  cause  remanded  for  a 
new  trial. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.  9926.     In  Bank.  — June  23,    1886.] 

SAMUEL  GATES,   Respondent,  v.   S.  M.   McLEAN, 

Appellant. 

Appeal  —  Erbonbous  Finding  —  Immaterial  Error  —  Judgment  — 
New  Trial.  —  Where  an  appeal  from  the  judgment  and  an  appeal 
from  an  order  refusing  a  new  trial  are  contained  in  the  same 
transcript,  the  judgment  will  not  be  reversed  or  a  new  trial 
granted  because  of  the  failure  of  the  court  to  find  on  a  particu- 
lar issue  in  favor  of  the  appellant,  or  because  a  certain  finding  was 
without  the  issues,  if  the  correction  of  the  findings  would  not 
change  the  result. 

Contract  fob  Sale  of  Land  —  Insufficient  Attachment  not  an 
Encumbrance.  —  An  attachment  purporting  to  have  been  levied 
on  certain  land,  but  which  was  not  served  or  levied  as  required 
by  law,  or  in  such  a  manner  as  to  constitute  a  lien  thereon,  is  not 
an  encumbrance  within  the  meaning  of  an  agreement  to  sell  the 
land  free  from  all  encumbrances. 

Id.  —  Vendee  when  not  Entitled  to  Possession  —  Implied  Li- 
cense to  Enter.  —  Under  a  contract  for  the  sale  of  land,  which 
does  not  provide  for  the  purchaser  entering  into  possession,  no 
license  to  enter  is  implied. 

Id.  —  Failure  of  Title  of  Vendor  —  Rescission  by  Vendee  — 
Liability  for  Purchase  Price.  —  Where  the  contract  provides  for 
the  vendee  taking  possession,  his  remedy,  in  case  the  title  of  the 
vendor  fails,  or  he  is  unable  to  make  a  conveyance  as  stipulated 
in  the  contract,  is  to  rescind  or  offer  to  rescind  the  contract,  and 
to  restore  the  possession,  in  which  event  he  may  recover  the  pur- 
chase-money advanced,  with  interest  thereon,  together  with  the 
value  of  his  improvements,  deducting  therefrom  such  sum  as  the 
use  of  the  premises  may  reasonably  be  worth.  If,  on  the  con- 
trary, the  vendee  chooses  not  to  rescind,  but  to  retain  possession 
under  the  contract,  he  can  do  so  only  on  condition  that  he  pay  the 
purchase-money  and  interest  according  to  the  contract.  In  the 
latter  case,  it  is  considered  that  he  is  willing  to  receive  such 
title  as  the  vendor  is  able  to  give,  and  is  content  with  the 
personal  responsibility  of  the  vendor  upon  his  covenants. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  to  recover  the  possession  of 
certain  land,  which  the  plaintiff  had  contracted  to  sell  to 
the  defendant.  Judgment  was  rendered  in  favor  of  the 
plaintiff.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 
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Wright  &  Hazen,  W,  L,  Dudley,  William  O.  Minor,  and 
L.  /.  Maddux,  for  Appellant. 

W.  E.  Turner,  for  Respondent. 

McKiNSTRY,  J. —  The  contract  between  the  parties,  as 
alleged  in  the  complaint,  was :  "  On  the  eighth  day  of 
October,  1881,  this  plaintiff  agreed  to  and  with  said  de- 
fendant to  sell  and  convey  said  lots  and  parcels  of  land 
[hereinafter  described]  to  said  defendant;  for  the  agreed 
price  of  two  thousand  eight  hundred  dollars;  that  on 
said  date  the  said  defendant  paid  to  plaintiff  the  sum  of 
three  hundred  dollars,  and  then  and  there  promised  and 
agreed  to  and  with  the  plaintiff  to  pay  the  balance  of 
said  purchase-money,  to  wit,  the  sum  of  two  thousand 
five  hundred  dollars,  and  interest  thereon  at  one  per  cent 
per  month  from  said  eighth  day  of  October,  1881,  on  the 
execution  and  delivery  by  plaintiff  to  said  defendant  of 
a  good  and  sufficient  deed  of  conveyance  of  and  to  said 
lots  and  pacels  of  land." 

As  alleged  in  the  answer,  the  contract  was :  "  On  the 
8th  of  October,  1881,  plaintiff  and  defendant  entered  into 
an  agreement  for  the  sale  and  conveyance  to  defendant 
by  plaintiff  of  the  lots  described  in  the  complaint  [the 
same  hereinafter  described]  in  consideration  of  two  thou- 
sand eight  hundred  dollars  to  be  paid  to  the  plaintiff  by 
defendant  upon  plaintiff  making  and  executing  and  de- 
livering to  defendant  a  good  and  sufficient  title  to  the  lots 
described  in  the  complaint,  free  from  all  encumbrance  save 
and  except  the  present  tax  liens." 

The  Superior  Court  found :  "  On  the  eighth  day  of 
October,  1881,  a  contract  of  sale  between  the  parties  was 
finally  culminated,  made  and  entered  into,  and  the  fol- 
lowing terms  were  then  and  there  agreed  to  by  and  be- 
tween said  parties,  to  wit:  that  the  said  defendant  should 
pay  to  the  plaintiff  as  the  purchase  price  for  said  lots 
the  sum  of  two  thousand  eight  hundred  dollars  in  the 
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manner  following:  three  hundred  dollars  in  cash  within 
a  reasonable  time  after  said  eighth  day  of  October,  1881. 
But  out  of  said  two  thousand  five  hundred  dollars  de- 
fendant was  to  assume  and  pay  the  mortgage  lien  then 
on  said  premises  in  favor  of  one  McLellan,  and  which 
at  that  time  amounted  to  about  twelve  hundred  dollars. 
It  was  also  agreed  by  and  between  said  parties  to  said 
contract  that  in  case  the  deed,  then  on  file,  from  said 
Fulkerth  to  said  James  Brusie,  purporting  to  convey 
from  said  Fulkerth  to  said  Brusie  the  title  to  said  lots, 
should  be  held  to  be  a  good  and  sufficient  deed,  sufficient 
to  convey  a  good  and  sufficient  title  to  said  lots  to  the 
said  Brusie,  paramount  to  plaintiff's  title,  then  and  in 
that  event  defendant  was  to  quit  and  surrender  posses- 
sion of  said  lots  to  plaintiff,  without  damage  and  without 
further  or  other  consideration  save  and  except  the  return 
by  plaintiff  of  the  whole  amount  of  the  purchase-money 
and  interest  paid  to  plaintiff  by  defendant,  and  upon  the 
return  to  defendant  of  said  sum  aforesaid,  said  contract 
was  to  become  from  thenceforth  void  and  of  no  effect." 

The  contract  between  these  parties  was  reduced  to  writ- 
ing, and  IS  as  follows :  — 

'*  Received  of  S.  M.  McLean  the  sum  of  three  hundred 
dollars,  part  payment  of  the  purchase  price  of  lots  Nos. 
twelve  (12),  thirteen  (13),  fourteen  (14),  fifteen  (15), 
sixteen  (16),  in  block  No.  sixty-eight  (68),  in  the  town 
of  Modesto,  county  of  Stanislaus;  and  I  hereby  agree  to 
make  to  the  said  McLean  a  good  and  sufficient  title  to 
the  above  lots,  free  from  all  encumbrances,  save  and  except 
the  present  tax  liens,  upon  the  payment  of  the  further  sum 
of  two  thousand  five  hundred  dollars,  with  one  per  cent, 
per  month  interest  from  date  until  paid. 

"  Dated  Modesto,  October  8,  1881. 
(Signed)  "  Samuel  Gates." 

The  foregoing  was  given  in  evidence  by  the  defendant 
without  objection.  It  is  admitted  that  defendant  paid 
to  the  plaintiff  three  hundred  dollars    (part  of  the  two 
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thousand  eight  hundred  dollars)  when  the  receipt  or 
writing  was  executed.  The  contract  as  alleged  in  the 
pleadings  of  the  respective  parties  does  not  differ  in  its 
legal  effect,  except  as  to  interest,  and  that  as  alleged  in 
the  answer,  it  contained  the  clause,  "  free  from  all  en- 
cumbrance save  and  except  the  present  tax  lien."  The 
effect  of  the  promise  (averred  in  the  complaint  to  be  in 
the  contract)  that  plaintiff  should  execute  and  deliver  "  a 
good  and  sufficient  conveyance"  was  the  same  as  a  prom- 
ise that  he  should  convey  the  title.  (Haynes  v.  White, 
55  Cal.  40.)  The  contract  as  proved  was  substantially 
the  contract  alleged  in  the  answer.  It  varied  from  that 
alleged  in  the  answer  in  that  it  provided  for  interest  upon 
two  thousand  five  hundred  dollars,  but  as  we  have  seen,  it 
was  introduced  by  defendant  without  objection  on  the  part 
of  the  plaintiff. 

The  defendant  was  entitled  to  a  finding  that  the  con- 
tract was  as  set  forth  in  the  receipt  above  recited. 

There  is  an  appeal  from  the  judgment.  It  is  not 
necessary  to  say  whether,  if  the  case  were  here  upon  the 
pleadings,  findings,  and  judgment  alone,  we  should  be 
compelled  to  reverse  the  judgment  because  the  finding  is 
without  the  issue.  But  there  is  an  appeal  from  the  order 
denying  a  new  trial.  The  two  appeals  being  in  the  same 
transcript,  we  ought  not  to  reverse  the  judgment  if  con- 
vinced the  new  trial  was  properly  denied.  The  defend- 
ants did  not  ask  for  a  new  trial  on  the  ground  of  insuffi- 
ciency of  the  findings. 

There  is  a  specification  in  the  statement  for  new  trial 
that  finding  No.  11,  with  respect  to  the  terms  of  the 
contract,  is  not  justified  by  the  evidence.  The  specifica- 
tion proceeds :  "  The  contract  between  the  parties  is  set 
out  in  defendant's  Exhibit  B  [being  the  receipt  herein- 
before mentioned],  and  fails  to  state  anything  about  a 
mortgage  or  a  deed  to  Brusie,  but  requires  plaintiff  to 
make  defendant  a  good  and  sufficient  title,  free  from  all 
encumbrances,  except  existing  tax  liens." 
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If  the  finding  of  the  court  be  disregarded,  still  the  de- 
fendant should  not  have  a  new  trial,  if,  conceding  that  the 
contract  was  as  alleged  by  the  defendant,  or  as  by  him 
proved,  the  result  must  be  a  judgment  against  him.  It 
has  been  repeatedly  held,  that  even  when  the  court  has 
omitted  to  find  upon  a  material  issue,  a  new  trial  may  be 
denied  if  on  the  evidence  the  finding  must  have  been  ad- 
verse to  the  party  asking  the  new  trial.  By  parity  of 
reason,  a  new  trial  may  be  denied  if  a  finding  in  favor 
of  the  party  asking  the  new  trial  (upon  a  particular  issue) 
could  not  have  changed  the  result. 

Conceding  that  the  contract  ought  to  have  been  found 
as  alleged  and  proved  by  the  defendant,  and  assuming 
that  what  ought  to  have  been  found  is  to  be  treated  as 
found,  what  were  the  rights  of  these  parties  ? 

On  October  2,  1878,  in  the  Justice's  Court  of  Empire 
township,  one  James  Brusie  commenced  an  action  to 
recover  of  one  Minor  Walden  $166  and  costs,  and  on 
said  day  caused  a  writ  of  attachment  to  be  duly  issued 
in  the  action,  which  attachment  was  placed  in  the  hands 
of  W.  G.  Ross,  constable,  who  on  the  same  day  attempted 
to  levy  the  same  on  the  premises  herein  demanded.  On 
the  12th  of  October,  1878,  judgment  by  default  was  en- 
tered in  the  action  in  favor  of  the  plaintiff  for  the  amount 
claimed  therein. 

The  plaintiff  herein  became  the  legal  owner  of  the  lands 
in  controversy  on  the  20th  of  November,  1879,  by  virtue 
of  a  conveyance  from  Minor  Walden  (defendant  in  the 
justice's  suit),  which  conveyance  was  duly  recorded  Janu- 
ary 6,  1880. 

An  abstract  of  the  judgment  in  the  action  of  Brusie  v. 
Walden  was  filed  with  the  county  recorder  October  1,  1880. 

On  the  same  day  a  writ  of  execution  was  issued  on  the 
judgment,  under  which  and  the  judgment  all  the  right, 
title  and  interest  of  Walden  in  the  lands  and  premises 
herein  demanded  were  sold  and  conveyed  by  the  sheriff  to 
said  Brusie. 
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We  agree  with  counsel  for  defendant  herein  that  the  at- 
tachment issued  in  Brtisie  v.  Walden  was  never  served  or 
levied  as  required  by  law,  or  in  such  manner  as  to  consti- 
tute a  lien  on  Walden's  title  to  the  lands. 

The  sheriff's  deed  therefore  only  conveyed  to  Brusie 
such  title  as  Walden  had  when  the  abstract  of  the  judg- 
ment in  Brusie  v.  Walden  was  filed  with  the  county 
recorder.  As  we  have  seen,  Walden  had  previously  con- 
veyed all  his  title  to  the  present  plaintiff.  The  attach- 
ment did  not  constitute  a  "  cloud "  on  the  title  which 
the  plaintiff  herein  offered  to  convey  to  the  defendant. 
Moreover,  if  it  could  be  treated  as  in  any  sense  a  cloud,  it 
vas  not  an  "  encumbrance  *'  within  the  meaning  of  the 
agreement  of  October  8,  1881. 

It  follows  that  if  it  be  admitted  that  the  court  below 
erred  in  receiving  in  evidence  the  record  of  the  action 
brought  by  Brusie,  in  which  the  nonsuit  was  granted, 
the  defendant  was  not  injured,  because  he  himself 
proved  the  Brusie  title  to  be  invalid,  and  that  it  con- 
stituted no  encumbrance.  The  deed  tendered  by  the 
plaintiff  would  have  conveyed  "  a  good  and  sufficient 
title." 

As  to  the  McLean  mortgage :  On  the  third  day  of  Janu- 
ary, 1880,  the  plaintiff  mortgaged  the  premises  herein 
demanded  to  one  E.  J.  McLellan  to  secure  the  payment 
of  $1,195,  which  said  mortgage  was  recorded,  and  re- 
mained in  full  force  and  effect  until  April  11,  1883,  when 
it  was  fully  paid  off,  satisfied,  and  discharged  by  the 
plaintiflf. 

This  action  was  commenced  October  30,  1883. 

January  9,  1883,  plaintiff  tendered  to  defendant,  at  the 
town  of  Modesto,  "  a  grant,  bargain,  and  sale  deed  con- 
veyance of  said  lots,  which  said  deed  was  duly  executed 
and  acknowledged  by  said  plaintiflf,  so  as  to  entitle  it  to 
be  recorded,  and  which  conveyed  the  title  to  said  prop- 
erty from  said  plaintiflf  to  said  defendant,  his  heirs,  execu- 
tors, and  assigns,    forever,   and   which  contained   all   the 
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usual  recitals  of  a  grant,  bargain,  and  sale  deed,  and  then 
and  there  demanded  of  and  from  defendant  that  he,  de- 
fendant, should  accept  said  deed,  and  pay  to  plaintiff  the 
balance  of  the  purchase  price  due  on  said  lots,  as  agreed 
upon  at  the  time  of  making  said  contract "  of  purchase 
and  sale;  but  to  pay  the  same  or  any  part  thereof,  said 
defendant  then  and  there  refused  and  neglected,  and  ever 
since  has  refused  and  neglected,  and  then  and  there  refused 
to  accept  said  deed. 

January  12,  1883,  plaintiff  again  tendered  the  said  deed, 
together  with  a  certain  bond  of  indemnity,  the  contents 
whereof  need  not  be  specified. 

On  the  13th  of  January,  1883,  plaintiff  served  on  de- 
fendant a  written  notice  rescinding  the  contract  of  sale 
and  purchase  of  said  lots,  and  all  of  them,  entered  into 
as  aforesaid,  and  the  whole  and  every  part  of  said  con- 
tract, and  at  the  same  time  did  tender  to  the  defendant 
the  sum  of  three  hundred  dollars  (the  sum  paid  by  de- 
fendant to  plaintiff  when  the  contract  was  entered  into), 
and  interest  thereon  at  one  per  cent  per  month  from 
October  8,  1881,  to  the  said  13th  of  January,  1883,  in  all 
$342,  etc. ;  and  the  said  plaintiff  then  and  there  demanded 
possession  of  said  lots,  and  the  said  defendant  refused  to 
deliver  possession,  etc.,  but  retained  and  kept  possession, 
and  ever  since  and  still  holds  possession,  etc. 

When  the  deed  and  money  were  tendered,  notice  given, 
and  demand  made,  the  mortgage  to  McLellan  was  a  valid 
lien  on  the  demanded  premises.  The  mortgage  was  satis- 
fied before  this  action  was  commenced. 

The  existence  of  the  McLellan  mortgage  when  the 
deed  was  tendered  is  not  pleaded  in  the  answer  as  a  de- 
fect in  the  plaintiff's  title  or  as  an  encumbrance  thereon. 
In  his  answer,  the  defendant  relies  entirely  on  the  Brusie 
title,  so  called.  When  the  written  contract  of  October  8, 
1881,  was  signed  and  delivered,  the  existence  of  the 
McLellan  mortgage  was  known  to  the  defendant,  and  the 
court  finds  that  the  defendant  was  to  discharge  it  out  of 
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the  deferred  payment.  But  conceding,  as  claimed  by 
defendant,  that  all  previous  conversations  were  merged 
in  the  writing  of  October  8,  1881,  the  fact  that  the  Mc- 
Lellan  mortgage  was  unsatisfied  was  not  mentioned  by 
defendant  as  an  objection  to  the  title  when  plaintiff  ten- 
dered his  conveyance.  In  response  to  the  tender  of  the 
deed,  the  defendant  in  writing  specified  as  his  objection 
to  plaintiff's  title  the  Brusie  suit,  attachment,  judgment, 
execution,  and  deed.  If  the  purchaser  is  not  content  to 
take  the  title  offered,  "  he  should  specify  his  objection  and 
give  up  possession  of  the  land."  (Vide  v.  Troy  &  B.  R. 
Co.,  20  N.  Y.  187.) 

The  written  contract  on  which  the  defendant  relies 
does  not  provide  for  vendee  taking  possession,  or  recog- 
nize his  right  to  the  possession,  as  in  Willis  v.  IVozencraft, 
22  Cal.  607. 

In  Spencer  v.  Tobey,  22  Barb.  269,  it  is  said :  "  The 
plaintiff  having  given  the  defendant  the  possession,  if 
he  was  not  entitled  to  it  under  the  contract,  does  not 
affect  the  plaintiff's  right  to  recover.  Nor  can  that  act, 
subsequent  to  the  contract,  aid  in  the  construction  of  the 
contract."  And  in  that  case  it  was  held  that  where  the 
contract  does  not  provide  for  the  purchaser  entering  into 
possession,  no  license  to  enter  is  to  be  implied.  In  Gaz^en 
V,  Hagen,  15  Cal.  211,  the  Supreme  Court  of  this  state 
said  that  Spencer  v.  Tobey,  supra,  correctly  lays  down  the 
general  proposition  as  to  implied  license  (to  enter)  arising 
from  a  mere  contract  of  purchase. 

In  Bohall  v.  Diller,  41  Cal.  533,  the  vendor  sought  to 
recover  all  the  money  due  under  the  contract,  and  the 
possession  of  the  land.  Moreover,  that  case  holds  that  the 
vendor  may  rescind  on  return  of  the  purchase-money  re- 
ceived, and  recover  possession, —  the  vendee  having  failed 
to  perform. 

In  C.  P.  R.  R.  Co.  V.  Mi4dcl,  50  Cal.  685,  there  was  a 
distinct  stipulation  that  on  failure  of  the  vendee  to  pay 
the  vendor  should  have  a  right  to  re-enter.     Hicks  v.  Lov- 
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ell  64  Cal.  14,  and  Whittier  v.  Stege,  61  Cal.  238,  hold 
that  the  vendor  can  recover  in  ejectment  against  the  vendee 
who  refuses  to  perform  his  contract. 

Here  the  defendant  in  possession  claims  the  right  to 
retain  his  possession  by  virtue  of  the  contract,  and  yet 
refuses  to  pay  the  purchase  price.  The  plaintiff  has  ten- 
dered a  return  of  the  sum  paid,  and  given  notice  of 
rescission. 

Even  where  the  contract  provides  for  the  vendee  tak- 
ing possession,  the  remedy  of  the  purchaser,  where  the 
title  of  the  vendor  fails,  or  he  is  unable  to  make  convey- 
ance as  stipulated  in  the  contract,  is  to  rescind  the  con- 
tract, or  offer  to,  and  to  restore  the  possession,  in  which 
case  he  may  recover  the  purchase-money  advanced  and 
the  interest,  together  with  the  value  of  his  improvements, 
deducting  therefrom  such  sum  as  the  use  of  the  prem- 
ises may  reasonably  have  been  worth.  If,  on  the  other 
hand,  the  purchaser  chooses  not  to  rescind,  but  to  retain 
possession  under  the  contract,  he  can  do  so  only  on  the 
condition  that  he  pays  the  purchase-money  and  interest 
according  to  the  contract.  In  the  latter  case,  it  is  con- 
sidered that  he  is  willing  to  receive  such  title  as  the 
vendor  is  able  to  give,  and  is  content  with  the  personal 
responsibility  of  the  vendor  upon  his  covenants.  {Taft  v. 
Kesscl,  16  Wis.  273,  and  cases  cited;  Mclndoe  v.  Morman, 
26  Wis.  588.) 

In  one  of  the  Wisconsin  cases  it  is  said  that  where  the 
purchaser  seeks  to  rescind,  the  court  may  provide  by 
the  judgment  that  the  possession  be  retained  until  the 
amount  received  by  the  vendor  and  the  value  of  improve- 
ments, less,  etc.,  shall  have  been  paid.  If  the  defendant 
was  entitled  to  be  so  protected,  his  rights  were  secured 
by  the  judgment  in  the  present  case.  As  a  set-off  to  the 
mesne  profits  proved,  the  court  below  allowed  the  three 
hundred  dollars  paid  to  the  plaintiff  October  8,  1881, 
with  interest  thereon,  to  the  rescission  by  plaintiff,  and 
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the  value  of  the  improvements  on  the  lands  made  by  de- 
fendant while  in  possession. 

Here  the  defendant,  if  he  proposed  to  affirm  the  con- 
tract, was  required  at  least  to  tender  the  money  due  on 
it,  less  sufficient  to  discharge  the  McLellan  mortgage. 
(Pierce  v.  Tuttle,  53  Barb.  155.)  Both  parties  to  the  con- 
tract were  to  be  actors.  The  defendant  could  not  remain 
passive  and  in  possession  until  the  plaintiff  had  per- 
formed his  contract  to  the  letter.  {Pierce  v.  Tuttle, 
supra.) 

Judgment  and  order  affirmed. 

Thornton,  J.,  Myrick,  J.,  McKee,  J.,  and  Sharp- 
stein,  J.,  concurred. 


[No.  20206.     In  Bank.  — June  24,   1886.] 

Ex   PARTE  RICHMOND   STICK,   on   Habeas  Corpus. 

Co'TEMPT  —  Witness  —  Refi'sal  to  be  Sworn  —  Privilege.  — 
The  refusal  of  a  person  called  as  a  witness  to  comply  with  an 
order  of  the  court  directing  him  to  be  sworn  in  a  case  on  trial  is  a 
contempt  of  court,  and  is  not  excused  by  the  assertion  of  the  wit- 
ness as  a  reason  for  his  refusal  that  his  testimony  would  have 
a  tendency  to  subject  him  to  punishment  for  a  felony.  His  privi- 
lege cannot  be  urged  by  the  witness  until  a  quest  ion  is  put  to 
him  after  being  sworn,  the  answer  to  which  would  have  that 
tendency.  Whether  the  answer  would  or  might  be  of  such  a  ten- 
dency is  to  be  determined  by  the  court,  and  it  cannot  be  called 
upon  to  do  so  in  advance  of  the  question  being  put. 

Id.  —  Defendant  in  Different  Information  may  be  Called.  —  A 
party  proceeded  against  in  one  information  for  an  alleged  murder 
may  be  called  as  a  witness  on  behalf  of  the  state  to  testify  against 
a  defendant  charged  in  another  and  different  information  with 
the  same  killing.  In  such  a  case,  the  party  called  as  a  witness 
retains  the  right  to  object  to  answering  a  question  which  would 
tend  to  criminate  him. 

Id.  —  Separate  Refusals  to  be  Sworn  —  Distinct  Contempts.  — 
The  petitioner  was  called  as  a  witness  on  the  trial  of  a  criminal 
prosecution,  and  refused  to  be  sworn.  For  this  he  was  adjudged 
guilty  of  contempt  of  court,  and  punished  by  imprisonment  for 
one  day.  Upon  the  expiration  of  such  imprisonment,  he  was  again 
called  as  a  witness  in  the  same  case,  and  again  refused  to  be 
sworn.  The  court  thereupon  adjudged  him  guilty  of  contempt, 
and  sentenced  him  to  pay  a  fine,  or  in  default  thereof,  to  be  im- 
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prisoned.  Held,  that  each  refusal  to  be  sworn  was  a  separate 
contempt,  for  which  the  court  had  jurisdiction  to  impose  separate 
punishments. 

Application  for  a  writ  of  habeas  corpus.  The  facts 
are  stated  in  the  opinion  of  the  court. 

D.  M,  Dclmas,  N.  C.  Briggs,  and  5.  B.  McCraskey,  for 
Petitioner. 

A^.  A,  Hawkins,  for  Respondent. 

Thornton,  J. —  Petition  by  Stice  for  discharge  on  writ 
of  habeas  corpus. 

The  return  shows  that  the  petitioner,   Stice,   is  in  the 
custody  of  the  sheriff  of  San  Benito  County  by  virtue  of 
a  commitment  of  the  Superior  Court  of  that  county,  of 
which  the  following  is  a  copy :  — 
"  In  the  Superior  Court  of  San  Benito  County.     State  of 

California  v.  J.  F.  Prewett. 

"  On  this  first  day  of  March,  1886,  at  the  hour  of  two 
o'clock,  p.  M.,  the  above-named  cause  was  upon  trial  in 
the  above-entitled  court,  and  Richmond  Stice  was  called 
as  a  witness  for  the  people,  and  was  ordered  by  the  said 
court  to  be  sworn  as  a  witness,  and  thereupon,  in  the 
immediate  view  and  presence  of  the  said  court,  he  did  re- 
fuse to  be  so  sworn  as  a  witness. 

"  Whereupon  it  is  adjudged  that  said  Richmond  Stice 
is  guilty  of  a  contempt  of  court  in  refusing  to  be  so  sworn 
as  a  witness,  and  as  a  penalty  thereof,  it  is  ordered,  ad- 
judged, and  decreed  that  Richmond  Stice  pay  a  fine  of 
five  hundred  dollars  ($500),  and  that  in  default  of  the 
payment  thereof,  he  be  imprisoned  in  the  county  jail  of 
San  Benito  County  until  said  fine  be  fully  satisfied,  in 
the  proportion  of  one  day's  imprisonment  for  every  dol- 
lar of  the  fine;  and  on  the  payment  of  such  portion  of 
said  fine  as  shall  not  have  been  satisfied  by  imprisonment 
at  the  rate  above  prescribed,  that  the  defendant  be  dis- 
charged from  custody. 

"  James  F.  Breen,  Superior  Judge." 
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That  a  failure  to  be  sworn  as  a  witness  in  a  cause  on 
trial  is  a  contempt  of  court,  we  have  no  doubt.  It  is  so 
declared  by  statute  (Code  Civ.  Proc,  sec.  1209,  subd.  10) 
and  is  so  at  common  law. 

The  court  also  ordered  the  petitioner  to  be  sworn  as  a 
witness  in  the  cause  then  on  trial,  which  order  he  declined 
to  obey.  The  court  had  power  by  law  to  make  such  order ; 
a  refusal  to  obey  it  was  also  a  contempt. 

The  court  adjudged  that  petitioner  was  gfuilty  of  con- 
tempt in  refusing  to  be  sworn,  and  on  such  adjudication 
imposed  a  punishment  within  the  statute.  The  court  had 
full  power  to  adjudge  the  contempt  and  affix  the  penalty 
therefor.     (Code  Civ.  Proc.,  sec.  1209.) 

It  is  no  answer  to  a  refusal  to  be  sworn  that  the  peti- 
tioner asserted  at  the  time  as  a  reason  for  such  refusal 
that  his  testimony  would  have  a  tendency  to  subject  him 
to  punishment  for  a  felony.  Such  privilege  cannot  be 
urged  by  the  witness  until  a  question  is  put  to  him  after 
being  sworn,  the  answer  to  which  would  have  the  ten- 
dency stated  above.  Whether  the  answer  to  such  ques- 
tion would  be  or  might  be  of  such  tendency,  the  court  in 
which  the  trial  is  proceeding  must  adjudge  (Wharton's 
Crim.  Ev.,  9th  ed.,  sec.  469),  and  it  cannot  be  called  on 
to  do  so  in  advance  of  the  question  being  put.  To  hold 
that  the  reason  stated  above  would  justify  a  person  called 
in  refusing  to  be  sworn  would  be  to  make  such  person, 
and  not  the  court,  the  final  judge,  and  exclude  the  court 
from  any  consideration  of  the  matter  whatever.  Such  is 
not  and  cannot  be  the  law.  On  the  question  presented 
to  the  court,  the  reason  urged  by  the  petitioner  called 
for  no  consideration,  for  the  right  claimed  by  petitioner 
remained  to  him  after  he  was  sworn.  He  was  deprived 
of  no  such  right  by  taking  the  oath  as  a  witness.  Under 
such  circumstances,  the  jurisdiction  of  the  court  to  adjudge 
a  party  guilty  of  and  punish  for  a  contempt  was  in  no  wise 
affected. 

But  it  IS  said  the  petitioner  was  charged  by  in  forma- 
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tion  in  the  same  court  with  the  same  murder  for  which 
Prewett  was  then  on  trial;  that  the  information  was  then 
pending  untried  against  him;  and  that  he  was  in  fact  a 
co-defendant  with  Prewett,  the  party  on  trial  in  said 
charge;  that  by  reason  of  the  foregoing,  petitioner  was 
incompetent,  and  could  not  be  called  as  a  witness,  and 
there  was  no  law  empowering  the  court  to  order  him  to 
be  sworn. 

Let  it  be  conceded  for  argument's  sake  that  if  the  peti- 
tioner was  incompetent  to  testify  he  had  a  right  to  refuse 
to  be  sworn,  and  that  the  court  could  not  make  a  lawful 
rule  that  he  be  sworn. 

It  was  admitted  on  the  hearing  that  petitioner  was  not 
a  defendant  in  the  same  information  with  Prewett,  but 
charged  in  another  and  distinct  one. 

By  section  1321,  Penal  Code,  it  is  provided  that  "  the 
rules  for  determining  the  competency  of  witnesses  in  civil 
actions  are  applicable  also  to  criminal  actions  and  pro- 
ceedings, except  as  otherwise  provided  in  this  code." 

The  rules  for  determining  the  competency  of  witnesses 
in  civil  actions  are  prescribed  by  sections  1879,  1880,  and 
1881  of  the  Code  of  Civil  Procedure.  We  find  nothing  in 
these  sections  making  a  party  to  an  action,  whether  civil 
or  criminal,  incompetent  as  a  witness.  On  the  contrary, 
it  is  expressly  declared  that  they  are  not  excluded  or 
rendered  incompetent,  except  in  the  special  case  men- 
tioned in  the  third  subdivision  of  section  1881,  and  that 
special  case  does  not  embrace  the  cause  before  us.  In 
the  Penal  Code  there  are  some  express  prohibitions  in 
sections  1323  and  1323.  Neither  of  these  sections  has  any 
application  to  the  case.  The  first  (section  1322)  relates  to 
husband  and  wife,  where  both  are  parties  to  a  criminal 
action  or  proceeding,  and  the  second  (section  1323)  relates 
to  a  defendant  in  a  criminal  action  or  proceeding,  and 
forbids  his  being  compelled  to  be  a  witness  against  himself. 
It  is  manifest  that  the  case  before  us  is  not  embraced  within 
the  two  sections  just  mentioned. 
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But  it  is  insisted  there  are  certain  implied  prohibitions 
in  sections  1099  and  1100  of  the  Penal  Code  which  ren- 
dered the  petitioner  incompetent.  Those  sections  are  as 
follows :  — 

"  Sec.  1099.  When  two  or  more  persons  are  included 
in  the  same  charge,  the  court  may,  at  any  time  before 
the  defendants  have  gone  into  their  defense,  on  the 
application  of  the  district  attorney,  direct  any  defend- 
ant to  be  discharged,  that  he  may  be  a  witness  for  the 
people. 

"  Sec.  1100.  When  two  or  more  persons  are  included 
in  the  same  indictment  or  information,  and  the  court  is 
of  opinion  that  in  regard  to  a  particular  defendant  there 
is  not  sufficient  evidence  to  put  him  on  his  defense,  it 
must  order  him  to  be  discharged  before  the  evidence  is 
closed,  that  he  may  be  a  witness  for  his  co-defendant." 

To  understand  these  two  sections,  the  next  succeeding 
section  must  be  considered,  which  provides  that  **  the  order 
mentioned  in  the  last  two  sections  is  an  acquittal  of  the 
defendant  discharged,  and  is  a  bar  to  another  prosecution 
for  the  same  offense." 

We  find  no  provision  in  sections  1099  and  1100 
changing  the  provisions  of  the  Code  of  Civil  Procedure, 
above  referred  to,  as  to  the  competency  of  witnesses,  or 
prohibiting  a  party  not  included  in  the  same  indictment 
or  information  from  being  called  as  a  witness  by  either 
party  to  it.  By  the  operation  of  section  1101,  the  de- 
fendant, when  discharged  under  sections  1099  and  1100, 
is  acquitted  of  the  offense  stated  in  the  indictment  or 
information;  and  when  he  is  called  as  a  witness  after 
such  discharge,  he  cannot  be  allowed  to  say  that  anything 
he  may  state  in  his  testimony  will  tend  to  convict  him 
as  regards  the  offense  of  which  he  stands  acquitted. 
He  will  under  such  circumstances  be  more  at  liberty  in 
answering  the  questions  put  to  him,  and  will  not  be 
hampered  by  any  apprehension  of  saying  anything 
which   may  be  used   against   him.     He   will,    as   regards 
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the  offense  about  which  he  is  called  to  testify,  feel  no  re- 
straint whatever  from  fear  of  convicting  himself.  For 
this  object,  the  sections  under  consideration  were  enacted. 
They  are  enabling  in  their  character.  But  they  do  not  pro- 
hibit the  district  attorney  representing  the  state  from  calling 
a  party  proceeded  against  in  one  information  to  testify 
against  a  defendant  charged  in  another  and  different  in- 
formation,—  the  defendant  when  so  called  as  a  witness  re- 
taining his  right  to  object  to  answering  a  question  put  to 
him  by  reason  of  its  tendency  to  criminate  him. 

It  would  seem  that  the  district  attorney  would  have  the 
same  right  when  two  or  more  defendants  are  charged  in  the 
same  indictment  or  information,  and  neither  elects  to  be 
tried  separately.  But  this  need  not  be  decided,  as  Stice  is 
not  such  a  defendant.  As  stated  above,  he  is  charged  in 
an  information  other  and  distinct  from  that  in  which  Prew- 
ett  was  on  trial. 

We  construe  the  words  "  when  two  or  more  persons 
are  included  in  the  same  charge,"  in  section  1099,  as 
meaning  the  same  as  the  words  "  when  two  or  more  per- 
sons are  included  in  the  same  indictment  or  informa- 
tion," in  section  1100.  That  this  is  so  is  manifest  from 
the  words  which  follow  the  above,  quoted  from  section 
1099. 

We  cannot  admit  the  correctness  of  the  contention 
urged  by  the  learned  counsel  for  petitioner,  that  the 
words  just  above  quoted  from  section  1099  mean  parties 
proceeded  against  for  the  same  offense,  though  in  differ- 
ent informations  or  indictments.  If  such  contention  be 
allowed,  no  meaning  would  be  attributed  to  the  words  of 
the  section  following  those  above  given,  viz.,  "  the  court 
may,  at  any  time  before  the  defendants  have  gone  into 
their  defense,  on  the  application  of  the  district  attorney, 
direct  any  defendant  to  be  discharged,  that  he  may  be  a 
witness  for  the  people.''  We  are  of  opinion  that  the  words 
"  any  defendant ''  refer  to  a  defendant  included  in  the  in- 
formation or  indictment  on  which  the  trial  is  proceeding, 
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and  not  to  a  defendant  charged  in  another  and  distinct  in- 
formation or  indictment. 

We  are  of  opinion  that  the  witness  was  competent;  that 
he  had  no  right  to  refuse  to  be  sworn;  that  the  order  of 
the  court  that  he  be  sworn  was  a  lawful  one,  for  the 
disobedience  of  which  he  was  guilty  of  contempt,  to  punish 
which  the  Superior  Court  had  jurisdiction. 

But  it  is  said  the  court  had  no  jurisdiction  to  make  the 
order  of  the  1st  of  March,  1886,  under  which  the  com- 
mitment was  had,  by  reason  of  what  follows. 

On  the  27th  of  February,  1886,  while  the  same  trial 
(that  of  Prewett)  was  proceeding,  in  which  the  order  of 
March  1,  1886,  above  stated,  was  made,  Stice  was  called 
as  a  witness,  and  was  ordered  by  the  court  to  be  sworn 
as  a  witness,  and  he  refused,  whereupon  he  was  by  the 
court  adjudged  gpailty  of  contempt  of  court.  Thereupon 
the  following  order  was  made :  — 
[Title  of  court  and  cause.] 

"  On  this  twenty-seventh  day  of  February,  1886,  the 
above-named  case  was  on  trial  before  a  jury  in  the  above- 
entitled  court,  and  Richmond  Stice  was  called  in  said  cause 
as  a  witness,  and  he  was  ordered  by  the  court  to  be  sworn 
as  a  witness,  and  he  refused  to  be  so  sworn,  whereupon 
he  was  by  the  court  adjudg^  guilty  of  contempt  of 
court: 

"  Now,  therefore,  it  is  ordered,  adjudged,  and  decreed 
that  said  Richmond  Stice  be  and  he  is  hereby  committed 
to  the  county  jail  of  San  Benito  County,  to  be  there  con- 
fined and  detained  until  Monday,  the  first  day  of  March, 
1886,  at  10  o'clock,  a.  m. 

"  James  F.  Breen,  Superior  Judge." 

Under  this  order  Stice  was  taken  into  custody  by  the 
sheriff,  and  so  held  until  10  o'clock,  a.  m.,  on  Monday,  the 
first  day  of  March.  On  the  1st  of  March,  1886,  after  2 
o'clock,  p.  M.,  the  order  on  which  the  imprisonment  is  had, 
from  which  the  petitioner  here  seeks  to  be  discharged,  was 
made.     (See  order  quoted  above.) 
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Now,  it  is  contended  that  the  refusal  to  be  sworn  in 
the  same  case  is  but  one  offense;  that  Stice  had  refused 
to  be  sworn  on  the  29th  of  February,  1886,  for  which  he 
had  been  punished  under  the  order  of  that  date ;  that  when 
he  refused  to  be  sworn  on  the  1st  of  March  he  was  guilty 
of  the  same  offense,  and  no  other,  for  which  he  had  been 
punished  by  the  order  of  the  27th  of  February;  that  the 
penalty  inflicted  by  the  order  last  in  date  is  an  additional 
punishment  for  one  and  the  same  offense,  which  the  court 
was  without  jurisdiction  to  impose. 

We  do  not  think  that  the  refusal  to  be  sworn  on  the 
1st  of  March  was  the  same  offense  for  which  the  petitioner 
had  already  been  punished.  On  the  contrary,  we  think  it 
was  a  different  one. 

The  petitioner  was  again  called  as  a  witness  on  the  1st 
of  March.  This  the  district  attorney  had  a  right  to  do. 
When  Stice  refused  then  to  be  sworn,  the  court  had  full 
power  to  order  him  to  be  sworn,  and  his  refusal  to  obey 
such  order  was  a  contempt  of  court,  for  which  the  Supe- 
rior Court  of  San  Benito  County  had  jurisdiction  to  pun- 
ish him. 

It  is  argued  that  if  the  law  be  such  as  is  here  held, 
there  will  be  no  limit  to  the  making  of  such  orders;  that 
a  party  may  be  called  as  a  witness  every  day  or  very 
hour  in  the  day  during  a  protracted  trial,  and  on  each 
refusal  to  be  sworn  a  penalty  might  be  inflicted,  to  the 
great  oppression  of  the  subject  of  it.  Such  a  course 
would  be  a  great  and  unjustifiable  abuse  of  power. 
There  is  no  such  case  before  us.  Nor  do  we  anticipate 
that  such  an  extreme  course  will  be  pursued  by  any 
court. 

In  this  case  the  court  ruled  within  its  jurisdiction. 
The  petitioner  must  be  remanded  to  the  custody  of  the 
sheriff. 

So  ordered. 

McKiNSTRY,  J.,  Myrick,  J.,  McKee,  J.,  and  Sharp- 
stein,  J.,  concurred. 
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[No.  9619.     In  Bank.— June  25,   1886.] 

THE  PEOPLE,  Appellant,  v.  JOHN  J.  COLE,  Re- 

SPONDENT. 

License  —  Boabd  of  Supebvisobs  —  Passage  of  Obdinance.  — 
Under  section  4045  of  the  Political  Code,  an  ordinance  of  a 
board  of  supervisors  fixing  the  rates  of  county  licenses  is  not  in- 
valid because  not  passed  on  the  first  Monday  of  October,  if  the 
matter  of  fixing  the  rates  of  licenses  was  considered  by  the  board 
on  that  day,  and  continued  from  day  to  day,  and  the  ordinance  was 
finally  passed  as  soon  as  possible  thereafter. 

lb.  —  Recobdino  Obdinance.  —  The  county-government  act  of  Mireh 
14,  1883,  does  not  require  that  the  ordinance  shall  be  recorded 
before  it  goes  into  effect. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  the  amount  alleged 
to  be  due  for  a  license  tax  to  sell  and  dispose  of  spirituous 
liquors  and  wines  in  less  quantities  than  one  quart  at  a 
fixed  placed  of  business  in  the  county  of  Fresno.  The 
action  was  commenced  on  the  26th  of  January,  1884.  The 
complaint  alleged  the  previous  sale  of  liquors  by  the  de- 
fendant in  violation  of  the  ordinance.  On  the  trial,  the 
plaintiff  offered  in  evidence  the  ordinance-book  of  the  board 
of  supervisors,  from  which  it  appeared  that  the  ordinance 
in  question  was  not  recorded  until  the  1st  of  February, 
1884.  The  court  excluded  the  evidence,  and  rendered 
judgment  for  the  defendant.  The  further  facts  are  stated 
in  the  opinion  of  the  court. 

£.  D.  Edwards,  and  Sayle  &  Harris,  for  Appellant. 

Bennett  &  Wigginton,  for  Respondent. 

Myrick,  J. — Action  to  recover  a  license  tax  of  one  hun- 
dred dollars.  The  court  below  granted  a  nonsuit,  and  on 
this  appeal  two  points  are  presented  by  the  respondent  as 
to  the  correctness  of  the  ruling :  — 

1.  The  ordinance  was  not  passed  on  the  first  Monday 
of  October,  as  required  by  section  4045,  subdivision  3,  of 
the  Political  Code. 


60  People  v.  Cole.  [Sup.  Ct. 

2.  The  ordinance  was  not  recorded  by  the  clerk  in  the 
ordinance-book  until  after  the  defendant  made  the  sales 
complained  of.  (Act  to  establish  a  uniform  system  of 
county  governments,  approved  March  14,  1883,  sees,  2, 
21.) 

It  appears  from  the  transcript  that,  on  Monday,  Octo- 
ber 1st,  the  matter  of  fixing  rates  for  county  licenses 
came  on  for  consideration  by  the  board  of  supervisors, 
and  the  board,  by  entry  in  its  minutes,  continued  the 
matter  until  the  third;  on  the  third  the  matter  was  con- 
tinued until  the  fourth;  and  on  the  fourth  was  again 
continued  until  the  fifth;  on  the  fifth,  the  ordinance  was 
passed  by  unanimous  vote.  We  think  this  was  a  sub- 
stantial compliance  with  the  statute.  We  do  not  think 
a  proper  construction  of  the  language  of  the  statute  is 
that  all  power  over  the  subject  is  to  cease  with  the  end 
of  the  first  Monday.  We  think  rather,  a  proper  con- 
struction is,  that  the  board  should  on  that  day  take  up 
the  subject  for  consideration,  and  conclude  it  as  soon  as 
may  be. 

As  said  above,  the  ordinance  was  passed  October  6th, 
and  was  duly  signed  and  published  as  required  by  law, 
but  was  not  recorded  until  about  the  1st  of  February 
following.  The  sales  complained  of  took  place  between 
the  publication  and  the  recording.  It  is  claimed  by  the 
defendant,  and  the  court  below  seems  to  have  been  of 
that  opinion,  that  the  document  was  not  an  ordinance  until 
recorded.  We  do  not  read  in  the  statute  a  requirement 
that  the  ordinance  shall  be  recorded  before  it  shall  take 
effect ;  by  the  statute,  publication  or  posting  is  made  neces- 
sary before  it  takes  effect  (section  26,  act  above  referred 
to),  but  not  recording. 

The  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

Ross,  J.,  Sharpstein,  J.,  Thornton,  J.,  and  McKins- 
TRY,  J.,  concurred. 
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[No.  20124.     In  Bank.  — June  25,   1886.] 

THE  PEOPLE,  Respondent,  v.  H.  C.  PHILLIPS,  Ap- 

PELLANT. 

Criminal  Law  —  Forgery  —  Instructions.  —  In  a  prosecution  for 
uttering  and  passing  a  forged  promissory  note,  certain  instructions 
quoted  in  the  opinion,  held,  not  misleading  or  calculated  to  confuse 
the  jury. 

Id.  —  Variance  between  Instrument  as  Recited  and  Proved.  — 
In  such  a  prosecution,  where  the  information  purports  to  set 
forth  the  instrument  alleged  to  have  been  forged  in  hwo  verba, 
and  a  word  found  in  the  instrument  proved  is  omitted  from  the 
instrument  as  recited,  or  a  word  inserted  in  the  instrument  as 
recited  is  not  in  the  instrument  proved,  the  variance  is  immaterial 
if  the  change  in  no  manner  or  for  any  purpose  alters  the  signi- 
fication. 

Id.  —  Immaterial  Variance.  —  The  information  alleged  the  forgery 
of  a  promissory  note,  described  as  payable  **  to  H.  C.  Phillips,  or 
order."  The  note  given  in  evidence  did  not  contain  the  word  **  to  " 
immediately  before  the  words  "  H.  C.  Phillips,  or  order.*'  Held, 
that  the  variance  was  immaterial. 

Id.  —  Evidence  of  Subsequent  Transactions  —  Intext.  —  Evi- 
dence of  transactions  had  between  the  defendant  and  the  person 
alleged  to  have  been  defrauded,  after  the  delivery  of  the  note,  is 
admissible,  if  it  tend«3  to  show  that  the  note  was  used  with  n 
fraudulent  intent,  and  to  secure  a  valuable  benefit  from  the  person 
to  whom  it  was  delivered. 

Id.  —  Instruction  —  Assumption  op  Fact.  —  An  instruction  which 
assumes  a  fact  as  proved  will  not  warrant  a  reversal  if  the  fact 
is  admitted  or  there  is  no  shadow  of  confiict  of  evidence  with 
respect  to  it. 

Id.  —  Impeached  Witness  —  Disregarding  Testimony.  —  The  evi- 
dence of  a  witness  who  has  been  impeached  may  be  disregarded  by 
the  jury,  and  the  court  may  so  instruct. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  refusing  a  new  trial. 

The  defendant  was  convicted  of  forgery,  in  uttering 
and  passing  to  W.  A.  Elgin  a  certain  promissory  note  as 
a  true  and  genuine  note  of  one  C.  H.  Fitch,  with  intent 
to  defraud  Elgin,  defendant  knowing  the  note  to  be 
forged.  The  evidence  showed  that  the  defendant  was 
indebted  to  one  Liddell  in  the  sum  of  $55.50,  for  which 
he  gave  his  check  on  the  Nevada  Bank.  Liddell  indorsed 
the  check  to  Elgin,  and  sent  it  to  him  for  collection. 
Elgin,    having    discovered    that    the    defendant    had    no 
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money  in  the  bank,  went  to  him  and  demanded  what  he 
intended  to  do  about  it.  The  defendant  then  told  Elgin 
to  hold  the  check,  that  he  had  a  note  and  mortgage  on 
which  he  thought  he  could  raise  the  money.  The  same 
day  the  defendant  gave  the  note  alleged  to  have  been 
forged  to  Elgin,  and  a  mortgage,  each  of  which  purported 
to  be  signed  by  C.  H.  Fitch.  The  mortgage  was  intended 
to  secure  the  note,  and  each  were  in  favor  of  the  defend- 
ant. On  the  following  day  Elgin  hired  a  team,  drove  the 
defendant  to  Napa  City,  and  there  the  defendant  had  the 
mortgage  recorded,  Elgin  paying  for  the  expenses  of  the 
team  and  the  cost  of  the  recording.  The  defendant  there- 
upon executed  an  assignment  of  the  mortgage  to  Elgin 
for  the  nominal  sum  of  $73.40,  which  included  the  Liddell 
check,  the  team  hire,  fee  for  recording  mortgage,  fee  for 
drawing  assignment,  and  probable  fee  for  recording  the 
assignment.  The  further  facts  are  stated  in  the  opinion 
of  the  court. 

Coghlan  &  Coombs,  for  Appellant. 

Attorney-General  Marshall,  for  Respondent. 

McKiNSTRY,  J.  —  The  court  below  charged  the  jury  as 
follows :  — 

"  The  defendant  is  not  charged  in  the  information 
with  the  forgery  of  the  mortgage.  That  has  been  intro- 
duced in  evidence  here  for  the  purpose  of  showing  the 
intent;  showing  the  intent  that  the  party  had  in  forging 
(if  you  find  that  he  did  forge),  and  in  passing  this  promis- 
sory note;  showing  the  intent  of  the  passing  or  the  at- 
tempt to  pass  to  Elgin  for  the  purpose  of  prejudicing, 
damaging,  or  defrauding  him.  He  is  not  charged  here, 
I  say,  with  the  forgery  of  that  mortgage,  and  if  you  find 
that  he  did  so,  still  you  do  not  pass  upon  it  in  this  case 
as  to  the  question  of  his  guilt  or  innocence  under  the  in- 
formation." 
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And  elsewhere  in  the  charge  the  court  said :  "  You  [the 
jury]  being  satisfied  that  the  defendant  did  voluntarily 
forge  this  note;  that  he,  knowing  it  to  be  such,  passed  it 
to  Mr.  Elgin,  with  the  intent  to  injure  or  defraud  Mr. 
Elgin,"  etc.  And  in  still  another  place  the  court  said: 
"  As  I  stated  before,  gentlemen,  your  first  point  is,  Was 
this  note  forged  by  the  defendant?  Did  he  know  it  was 
forged?  Did  he  pass  it  or  attempt  to  pass  it  to  W.  A. 
Elgin,  to  the  injury  of  Elgin  ?" 

It  is  insisted  by  appellant  that  the  foregoing  was  mis- 
leading, and  calculated  to  confuse  the  jury  with  respect 
to  the  ofTense  charged,  and  comes  within  the  rule  laid  down 
in  People  v.  Monahan,  59  Cal.  389.  There  is  no  doubt 
that  the  instructions  given  in  People  v.  Monahan,  supra, 
were  confused  and  misleading. 

But  by  section  470  of  the  Penal  Code,  the  uttering  or 
passing  of  a  forged  promissory  note  as  true  and  genuine, 
knowing  the  same  to  be  forged,  is  declared  to  be  a  forgery. 
In  the  last  two  of  the  citations  from  the  charge  above  set 
forth,  the  "  forgery "  spoken  of  is  clearly  shown  by  the 
context  to  mean  the  passing  of  a  note  knowing  it  to  be 
forged.  The  information  charges  "  forgery,  committed  as 
follows,"  and  then  proceeds  to  aver  that  the  defendant  did 
"  feloniously,  etc.,  utter,  publish,  pass,  etc.,  a  certain  false 
and  forged  promissory  note,"  etc.  The  crime  was  forgery 
as  alleged,  and  the  question  properly  put  to  the  jury  was, 
Did  the  defendant  commit  that  crime  as  averred  in  the  in- 
formation? Upon  like  reasoning,  the  instruction  first 
above  recited  was  not  fatally  erroneous. 

The  appellant  urges  that  his  objection  to  the  promis- 
sory note  given  in  evidence  should  have  been  sustained. 

The  promissory  note  alleged  to  be  forged  is  set  out  in 
the  information  "  in  the  words  and  figures  following  " :  — 
"  Napa  County,  Cal.,  June  1,  1885. 

"On  or  before  June  1,  1886,  I  promise  to  pay  to  H.  C. 
Phillips,  or  order,  the  sum  of  two  thousand  dollars,  for 
value  received,  drawing  interest  at  the  rate  of  ten  per 
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cent  per  annum.     This  note  is  secured  by  mortgage,  and 
if  a  part  thereof,  bearing  even  date. 

**  Witness,  M.  Silbaugh. 

"  C.  H.  Fitch. 
(Indorsed)  "  H.  C.  Phillips." 

At  the  trial,  the  instrument  introduced  in  evidence  was 
in  all  respects  like  that  set  forth  in  the  information,  ex- 
cept that  the  note  given  in  evidence  did  not  contain  the 
word  "  to  "  immediately  before  the  words  "  H.  C.  Phillips, 
or  order.'' 

Counsel  for  defendant  objected  to  the  promissory  note 
offered  as  irrelevant,  incompetent,  and  immaterial,  and  be- 
cause of  the  variance.  The  court  overruled  the  objection, 
and  defendant  duly  excepted  to  the  ruling. 

Counsel  justly  claim  that  the  rule  which  requires  that 
an  instrument  pleaded  in  hccc  verba  must  be  proved  as 
laid  is  not  one  of  construction,  but  a  rule  of  identity  and 
description. 

It  is  said  by  Wharton  that  when  an  indictment  under- 
takes to  set  forth  a  document  in  hccc  verba,  or  according 
to  its  "  tenor,''  or  "  as  follows,"  or  "  in  words  and  figures 
following,"  then  any  variance  as  to  the  words  of  the  docu- 
ment, unless  such  variance  be  a  mere  fault  of  spelling,  is 
material.  He  adds :  "  But  it  is  otherwise  as  to  the  vari 
ance  of  a  letter  amounting  only  to  misspelling."  (Crim. 
Ev.,  sec.  114.) 

It  is  not,  however,  only  when  rule  idem  sonans  can  be 
applied  that  the  variance  is  immaterial.  A  misspelling 
has  been  held  not  to  be  a  fatal  variance  when  the  word  as 
spelled  in  the  instrument  means  nothing,  and  has  a  differ- 
ent sound  from  the  word  intended,  as  "  undertood  "  foi 
"  understood."  The  variance  of  a  letter  or  the  omission 
of  a  letter,  to  be  material,  must  change  the  word  attempted 
to  be  written  into  another  word  having  a  different  mean- 
ing. (Wharton's  Crim.  PI.  &  Pr.,  sec.  173.)  Wharton, 
citing  Heard's  Criminal  Pleadings  and  Taylor's  Evidence, 
adds :     "  The  great  rigor  of  the  old  English  law  in  this 
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respect  was  one  of  the  consequences  of  the  barbarous  pun- 
ishments imposed.  A  more  humane  system  of  punishment 
was  followed  by  a  more  rational  system  of  pleading.*' 
(Wharton's  Crim.  PI.  &  Pr.,  sec.  173.) 

Bishop,  in  his  work  on  Criminal  Procedure,  thus  lays 
down  the  rule :  "  If  the  indictment  professes  to  set  out  a 
written  instrument  by  its  tenor,  whether  the  law  has  made 
so  exact  an  averment  necessary  in  the  particular  case  or 
not,  the  proof  must  conform  thereto  with  almost  the  mi- 
nutest precision."     (Sec.  487.) 

Section  1021  of  our  Penal  Code  provides :  "  If  a  de- 
fendant was  formerly  acquitted  on  the  ground  of  variance 
between  the  indictment  or  information  and  proof,  ....  it 
is  not  an  acquittal  of  the  same  offense.  (See  also  sec. 
1165.)  In  Butler  v.  State,  22  Ala.  48,  it  would  seem  that 
the  note  was  set  forth  in  full  in  the  indictment.  The  court 
said  that  to  render  the  note  admissible,  "  it  is  not  necessary 
that  there  should  be  a  literal  correspondence  between  it 
and  the  papers  set  out  in  the  counts  under  which  it  is 
offered.  If  the  correspondence  be  such  as  to  prevent  the 
prisoner  from  being  a  second  time  in  jeopardy  for  the 
same  cause  should  he  be  acquitted,  ....  it  will  be  suffi- 
cient." 

The  case  of  Quigley  v.  People,  2  Scam.  301,  is  very  like 
that  now  before  us.  It  was  there  held  that  a  note  pay- 
able to  "  B.  A)rmar  or  bearer "  was  properly  admitted  in 
evidence  when  the  description  in  h<ec  verba  was  "  B.  Ay- 
mar,  bearer." 

In  State  v.  Street,  Tayl.  168,  an  omission  of  a  figure, 
which  "  changed  the  sense,"  was  held  fatal. 

In  United  States  v.  Mason,  12  Blatchf.  497,  the  court 
recognized  the  rule  that  where  an  indictment  purports 
to  set  forth  an  exact  copy  of  a  bank  bill,  the  description 
must  conform  to  the  instrument  given  in  evidence,  but 
added:  "A  mere  literal  variance  will  not  be  fatal." 
There  the  indictment  omitted  the  word  "  to "  from  the 
phrase  "  pay  to  the  bearer."     It  was  held  the  variance 
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was  not  material,  because  the  defect  was  not  such  as 
"  changed  the  sense  "  in  any  way. 

In  an  indictment  an  order  was  said  to  be  signed  by 
"  Jno.  Hulse  '* ;  the  order  offered  in  evidence  appeared  to 
be  signed  "  Jna.  Hulse  " ;  in  the  indictment  the  place  was 
called  "  Fayelville,"  in  the  order  it  was  "  Fayetville." 
Held,  not  fatally  variant.  {United  States  v.  Hinman, 
Bald.  293.) 

We  think  the  true  rule  is,  that  if  the  variance  does  not 
change  the  sense  in  any  way,  it  is  not  material.  We 
are  not  to  be  understood  as  saying  that  when  a  contract 
alleged  to  have  been  forged  is  set  forth  in  the  indict- 
ment or  information  in  words  and  figures,  any  other  con- 
tract is  admissible  the  legal  effect  of  which  is  the  same  as 
that  alleged  and  set  forth  in  terms  in  the  indictment;  but 
that,  when  in  the  indictment  a  word  found  in  the  instrument 
proved  is  omitted  from  the  instrument  as  recited,  as  when  a 
word  is  inserted  in  the  instrument  described  which  is  not 
in  the  instrument  proved,  and  the  change  in  no  manner 
or  for  any  purpose  alters  the  signification,  the  variance  is 
unimportant.  Applying  the  rule  to  the  case  at  bar,  the 
court  did  not  err  in  overruling  the  objection  to  the  note  of- 
fered in  evidence. 

Appellant  insists  that  all  the  testimony  of  the  witness 
Elgin  as  to  what  took  place  after  the  delivery  of  the  note 
alleged  to  be  forged  (and  the  mortgage  purporting  to 
secure  it)  was  inadmissible;  that  the  passing  of  the  note 
was  complete  when  it  was  delivered  to  the  witness;  and 
that  it  was  then  delivered  to  Elgin,  as  security  for  a  past 
indebtedness  due  from  defendant  to  LiddelL  And  in  this 
connection  it  is  urged :  1.  That  Elgin  was  not  injured  or 
defrauded;  and  2.  That  an  intent  to  defraud  was  not 
proved  by  proving  that  the  note  was  deposited  as  security 
for  a  past  indebtedness. 

The  jury  were  authorized  to  infer  from  the  evidence 
that,  while  the  note  was  originally  denosited  with  Elgin 
as  agent  of  Liddell  as  security  for  the  debt  due  the  latter 
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(to  be  retained  until  the  defendant  should  borrow 
money  on  the  note  and  mortgage  and  pay  the  Liddell 
debt),  Elgin  was  subsequently  induced  by  the  defendant  to 
furnish  a  team,  drive  him  or  have  him  driven  to  Napa,  in 
order  to  have  the  mortgage  recorded,  where,  as  defendant 
asserted,  he  believed  he  could  borrow  money  on  the  second 
note. 

The  witness  Elgin  testified  that  he  did  furnish  a  carriage 
and  drive  the  defendant  to  Napa,  in  compliance  with  de- 
fendant's request. 

It  was  fairly  inferable  from  the  transaction  that  it  was 
understood  between  the  parties  that  the  note  alleged  to 
be  forged  should  be  retained  by  Elgin  as  security  for  the 
expense  to  which  he  should  be  put  in  furnishing  the 
team,  and  for  his  services  in  driving  it.  And  there  was 
evidence  to  sustain  a  finding  that  from  the  time  of  the 
agreement  to  furnish  a  team,  etc.,  Elgin  received  and 
held  the  note  as  security,  not  only  for  the  debt  due  Liddell, 
but  for  the  expenses  to  which  he  should  be  put  by  reason 
of  that  agreement.  In  other  words,  there  was  evidence 
tending  to  prove  that  the  note  was  used  to  secure  a  valuable 
benefit  from  Elgin. 

Appellant  urges  that  the  court  erred  in  admitting  evi- 
dence of  the  assignment  of  the  mortgage,  inasmuch  as 
the  assignment  was  made  the  day  after  the  passing  of  the 
note  and  the  recording  of  the  mortgage,  and  after  Elgin 
had  incurred  the  expense  of  a  team,  and  his  service  had 
been  performed,  and  after  he  had  paid  the  recorder's  fee 
for  registering  the  mortgage;  that  the  assignment  was 
no  part  of  the  res  gestce,  and  was  in  no  way  connected 
with  the  offense  charged, —  the  uttering  or  passing  of  the 
forged  note. 

But  we  think  with  the  court  below  that  the  assignment 

of  the  mortgage  was  admissible  as  tending  to  show  the 

intent  of  the  defendant  in  passing  the  note  to  Elgin.     The 

jury  were  clearly  instructed  that  the  defendant  was  not 

barged  in  the  information  with   forging  or  uttering  the 
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mortgage,  and  even  if  the  mortgage  was  forged  or  feloni- 
ously passed,  that  fact  would  not  justify  a  verdict  against 
the  defendant,  but  the  fact  could  only  be  considered  as 
tending  to  prove  his  intent  in  passing  the  note. 

It  is  insisted  that  the  expense  to  which  the  witness 
Elgin  was  put  was  not  incurred  "  upon  the  strength  of 
the  note,  but  of  the  mortgage."  The  mortgage  purported 
to  secure  the  note;  Elgin  (there  was  evidence  to  prove) 
was  to  retain  the  note;  and  the  evidence  tended  to  show 
that  Elgin  was  induced  to  retain  the  note  as  security  for 
his  expenses  by  defendant's  promise  to  record  the  mort- 
gage. 

Appellant  claims  the  court  violated  the  constitution  by 
charging  as  to  matter  of  fact.  (Art.  6,  sec.  19.)  The 
court  said :  "  It  appears  by  the  testimony  that  de- 
fendant gave  one  Liddell  a  check,"  etc., —  proceeding  to 
state  matters  as  to  which  there  was  no  conflict  in  the  tes- 
timony. Of  course,  this  mode  of  charging  a  jury  should 
be  carefully  avoided.  But  it  has  been  held  here  that  an 
instruction  assuming  a  fact  does  not  demand  a  reversal  if 
the  fact  is  admitted,  or  there  is  no  shadow  of  conflict  of 
evidence  with  respect  to  it. 

In  stating  the  testimony,  the  trial  judge  should  be  care- 
ful to  give  the  very  words,  or  the  substance  of  the  words, 
of  a  witness. 

The  witness  Silbaugh  testified  that  he  did  not  subscribe 
the  note  or  mortgage  as  a  witness,  and  in  effect  that  he 
did  not  as  a  witness  thereto  swear  before  the  notary  to 
the  execution  of  the  mortgage.  Elgin  testified  that  Sil- 
baugh did  swear  to  the  execution  of  the  mortgage,  as 
appears  in  the  notarial  certificate.  The  testimony  of 
Elgin  contradicted,  and  if  credible  disproved,  the  tes- 
timony of  Silbaugh.  The  declaration  of  Silbaugh  to 
Elgin,  if  made,  that  Fitch  signed  the  note  and  mortgage 
in  his  presence,  tended  to  impeach  his  testimony  on  the 
stand  that  neither  were  signed  by  Fitch  in  his  presence. 
But  Silbaugh's  declarations  to  Elgin  were  not  evidence 
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that  Fitch  in  fact  signed  the  note  or  mortgage.  If  Sil- 
baugh  was  impeached,  the  jury  could  disregard  his  tes- 
timony. The  court  was  justified  in  so  informing  the  jury, 
and  in  informing  them  that  the  discarding  of  his  testi- 
mony did  not  control  in  determining  whether  the  note  was 
forged,  but  left  that  question  to  be  decided  on  the  other 
evidence. 

Other  instructions  were  asked  by  the  defendant  and 
refused.  But  the  jury  were  charged  substantially  as  re- 
quested. 

Judgment  and  order  affirmed. 

Ross,  J.,  Myrick,  J.,  Sharpstein,  J.,  and  McKee,  J., 
concurred. 


[No.   9393.    Department  Two.  —  June  26,   1886.] 

In  the  Matter  of  the  Estate  of  JEAN  P.  RICAUD, 
Deceased.  FRANCOIS  LARROCHE  et  al..  Execu- 
tors, ETC.,  Appellants,  v.  MARIA  RICAUD  et  al.. 
Respondents. 

Estate  of  Decedent  —  Commissions  of  Executor  —  Land  not 
Belonoino  to  Estate.  —  The  executors  of  the  last  will  ot  a 
deceased  person  are  not  entitled  to  commissions  upon  the  value 
of  a  piece  of  land  of  which  they  had  taken  possession,  and  which 
was  included  in  their  inventory  as  a  part  of  the  property  of  the 
estate,  where  it  is  afterwards  determined,  in  an  action  brought 
against  them  to  recover  the  possession,  that  the  land  did  not 
belong  to  the  estate. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  settling  the  account  of  the 
executors  of  a  deceased  person. 

The  appeal  was  taken  by  the  executors.  The  further 
facts  are  stated  in  the  opinion  of  the  court. 

Jarboe,  Harrison  &  Goodfellow,  for  Appellants. 

Under  section  1618  of  the  Code  of  Civil  Procedure,  the 
executor  is  entitled  to  commissions  upon  the  amount  of 
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the  estate  accounted  for  by  him.  The  words  "  accounted 
for,"  as  used  in  this  section,  mean  for  which  he  is  account- 
able, i.  e.,  for  which  he  may  be  required  to  give  an  ac- 
count, or  in  other  words,  the  whole  of  the  estate  which 
may  come  into  his  possession.  (Wells  v.  Robinson,  13 
Cal.  133;  Richardson  v.  True,  21  Vt.  676;  Drake  v.  Drake, 
82  N.  C.  446 ;  Succession  of  Grant,  4  La.  Ann.  387 ;  Estate 
of  Isaacs,  30  Cal.  113.) 

A.  P.  Needles,  Selden  S.  Wright,  H.  A.  Powell,  and  F.  J. 
French,  for  Respondents. 

The  executors  are  not  entitled  to  commissions  on  the 
land  in  question.  (Estate  of  Simmons,  43  Cal.  543;  Es- 
tate of  Marvin,  Myrick's  Prob.  Rep.  166;  Estate  of  Reck, 
Myrick's  Prob.  Rep.  58.) 

McKee,  J.  —  On  the  1st  of  April,  1877,  Jean  P.  Ricaud 
died  in  the  city  and  county  of  San  Francisco,  seised  and 
possessed  of  certain  real  property,  which  was  inventoried 
by  the  executors  of  his  last  will  and  testament  as  assets 
of  his  estate,  and  appraised  at  seven  thousand  five  hun- 
dred dollars.  But  at  the  time  of  his  death  there  was 
pending  against  him  an  action  to  recover  possession  of 
the  property;  and  after  his  death  the  executors  took  pos- 
session of  the  property,  assumed  defense  of  the  action, 
and  continued  to  defend  it  until  October,  1882,  when 
judgment  was  finally  rendered  against  them;  after  which 
they  surrendered  the  possession  to  the  plaintiflf  in  the 
judgment. 

Before  the  surrender  the  executors  had  collected  from 
the  property  rents  amounting  to  the  sum  of  $2,608.50, 
for  which  they  accounted  in  their  annual  accounts.  On 
the  filing  of  the  final  account  of  their  administration, 
they  presented  a  claim  of  $900.99  for  commissions  upon 
the  sum  of  $19,524,  being  the  appraisement  contained  in 
the  inventory;  but  the  court,  upon  the  hearing  of  an 
exception  taken  to  the  allowance  of  the  claim,  deduct eil 
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the  sum  of  $7,500,  —  the  appraised  value  of  the  real  prop- 
erty which  the  executors  had  surrendered  to  the  true 
owner,  —  and  awarded  the  executors  commissions  upon 
the  sum  of  the  balance  of  the  appraisement  in  the  in- 
ventory and  of  the  rents  collected  for  which  the  execu- 
tors had  accounted. 

It  is  insisted  that  the  executors  were  entitled  to  com- 
missions on  the  entire  appraisement  contained  in  the 
inventory,  and  that  is  the  question. 

The  whole  of  the  estate  of  a  deceased  person  which 
may  come  into  the  possession  of  the  executor  or  adminis- 
trator (with  the  interest,  profit,  and  income  thereof), 
except  such  parts  of  it  as  may  have  decreased  or  been 
destroyed  without  his  fault,  must  be  accounted  for,  upon 
the  basis  of  the  inventory,  in  the  final  settlement  of  the 
administration.  In  such  accounting,  the  court,  in  the 
exercise  of  its  jurisdiction  of  the  estate  and  its  adminis- 
tration, is  authorized  to  allow  the  executor  or  adminis- 
trator for  all  necessary  expenses  in  the  care,  management, 
and  settlement  of  the  estate,  including  reasonable  fees 
paid  to  attorneys  for  conducting  necessary  proceedings 
or  suits  in  courts,  and  for  his  services  commissions 
allowed  by  law  "  upon  the  amount  of  the  estate  accounted 
for  by  him."  (Code  Civ.  Proc,  sees.  1613-1618.)  The 
value  of  the  estate  taken  into  his  possession  and  accounted 
for  by  him  is  therefore  made  the  basis  for  the  allowance 
of  commissions.  (In  re  Simmons,  43  Cal.  543;  In  re 
Isaacs,  30  Cal.  113.) 

Admittedly,  the  executors  took  possession  of  the  land, 
which  was  inventoried  as  part  of  the  estate  and  appraised 
at  seven  thousand  five  hundred  dollars.  But  the  estate 
had  no  other  interest  in  it  than  possession.  That  inter- 
est the  executors  took  and  maintained  until  it  was  taken 
from  them  by  process  of  law;  they  have  accounted  for  it, 
and  were  allowed  commissions  upon  the  rents  which  it 
yielded.  But  the  land  itself  did  not  belong  to  the  estate; 
it  was  therefore  no  part  of  its  assets;  and  its  value  did 
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not  form  any  part  of  the  value  of  the  estate  in  the  pos- 
session of  the  executors  for  which  they  were  chargeable; 
therefore,  as  it  was  not  legally  included  in  the  value  of 
the  estate  taken  into  their  possession  and  for  which  they 
had  to  account,  they  were  not  entitled  to  commissions 
upon  it. 

Order  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.    11470.    Department  One.  ~  June  28,   1886.] 

MARIA  SCHAMMEL.  Respondent,  v.  HENRY 
SCHAMMEL,  Appellant. 

Appeal  —  Divobcb  —  Alimony  and  Counsel  Fees  —  Gebtificate 
TO  Identity  of  Papers.  —  On  an  appeal  from  an  order  for  coun- 
sel fees  and  alimony,  made  pendente  lite  in  an  action  of  divorce, 
the  certificate  of  the  trial  judge  is  a  sufficient  identification  of 
the  papers  used  on  the  hearing  of  the  motion. 

[d.  —  Motion  to  Dismiss  Appeal  —  Gebtificate  may  be  Filed  on 
Heabing.  —  If  the  transcript  fails  to  contain  such  a  certificate 
or  other  evidence  of  identification,  and  a  motion  is  made  to  dis- 
miss the  appeal  on  that  ground,  the  appellant  may  cure  the  omis- 
sion, under  rule  13  of  the  Supreme  Court,  by  presenting  and  filing 
at  the  hearing  of  the  motion  to  dismiss  a  certificate  of  the  judge 
to  the  identity  of  the  papers. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  for  the  payment  of 
alimony  and  counsel  fees. 

Motion  to  dismiss  appeal  on  the  ground  that  the  record 
failed  to  identify  the  papers  used  on  the  hearing  in  the 
court  below.  At  the  hearing  of  the  motion  to  dismiss, 
the  appellant  filed  a  certificate  of  the  judge  of  the  court 
below  identifying  the  papers  in  the  transcript  as  those 
used  by  him  on  the  hearing.  The  further  facts  are 
stated  in  the  opinion. 

Fisher  Ames,  and  Dunne  &  Davidson,  for  Appellant. 

Dcpuis  Louderback,  and  Gary,  Sullivan  &  Sullivan,  for 
Respondent. 
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FooTE,  C.  —  This  is  an  appeal  from  an  order  made 
pendetite  lite,  for  counsel  fees  and  alimony,  in  an  action 
of  divorce. 

The  only  matter  concerning  it  now  to  be  considered 
is  the  motion  to  dismiss  that  appeal. 

That  motion  alleges  as  grounds  why  it  should  be  sus- 
tained : — 

"  1.  Because  said  transcript  of  the  record  on  appeal 
from  said  order  fails  to  authenticate,  identify,  or  show 
what  papers  were  used  on  the  hearing  of  said  motion  on 
the  16th  of  October,  1885,  for  alimony  and  counsel  fees, 
and  upon  which  said  order  was  made  and  entered. 

"2.  Because  there  is  no  bill  of  exceptions  or  any- 
thing else  in  the  record  to  show  what  papers  were  used 
on  the  hearing  of  said  motion  for  alimony  and  counsel 
fees  in  the  court  below,  and  upon  which  the  order 
appealed  from  was  founded." 

In  the  case  of  Pieper  v.  Centinella  Land  Company,  66 
Cal.  173,  this  court  declared  that  the  certificate  of  a  judge 
of  the  trial  court,  similar  to  the  one  now  under  consid- 
eration, except  that  the  former  appeared  in  the  transcript 
of  the  record  of  the  cause,  and  the  latter  does  not,  was  a 
sufficient  identification  of  the  papers  used  on  the  hearing 
of  the  motion. 

And  in  that  case  the  following  language  was  used: — 

"The  statute  (i.  e..  Code  Civ.  Proc,  sec.  951)  prescribes 
no  mode  by  which  it  shall  be  made  to  appear  to  this 
court  on  appeal  what  papers  were  used  on  the  hearing  of 
such  a  motion  as  the  one  before  us.  Under  such  circum- 
stances, this  court  has  the  power  to  prescribe  by  a  rule 
how  such  papers  can  be  brought  before  it  on  appeal. 
This  it  can  do  in  order  to  make  effectual  the  appeal  given 
by  law.  As  it  has  such  right  to  make  a  nile  in  advance, 
it  has  a  like  power  to  ratify  and  adopt  the  mode  followed 
in  this  case.  We  shall  consider  the  papers  named  in  the 
judge's  certificate  as  properly  before  us." 

Under  rule  13  of  this  court,  *'  exceptions  or  objections 
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to  the  transcript,  ....  or  any  technical  exception  or 
objection  to  the  record  in  civil  cases  aflfecting  the  right 
of  the  appellant  to  be  heard  on  the  points  of  error 
assigned,  which  might  be  cured  on  suggestion  of  dimi- 
nution of  the  record,  must  be  taken  and  notified  to  the 
appellant  in  writing,  at  least  five  days  before  the  hearing, 
or  they  will  not  be  regarded;  and  when  so  noted,  it  shall  be 
the  duty  of  the  appellant  to  present  and  Hie  at  the  hearing  of 
the  cause  such  additional  record,  certificate,  or  other  matter^ 
if  such  there  be,  to  remove  or  answer  the  objection  or  excep- 
tion so  taken;  otherwise  such  objection  or  exception,  if 
well  taken,  shall  prevail." 

The  present  proceeding  to  dismiss  the  appeal  is  well 
taken  unless  the  certificate  of  the  judge  who  heard  the 
motion  in  this  case  is  sufficient  under  that  rule,  or  ought 
to  be  so  held  independent  of  that  rule. 

We  are  of  opinion  that  such  certificate  is  sufficient, 
both  under  that  rule,  and  for  the  reason  that  as  it  serves 
the  sole  purpose  of  the  identification  of  papers  (for  which 
no  rule  of  law  is  laid  down  in  the  statutes),  there  is  no 
more  reason  why  the  judge's  certificate  in  this  case  is 
not  as  good  for  the  purpose  intended  as  those  sometimes 
filed,  made  by  clerks  of  the  trial  court  about  some  omis- 
sion in  the  record,  as  to  which  they  are  competent  to 
certify,  although  they  are  not  thus  competent  in  such  a 
matter  as  the  present. 

The  judge's  certificate  as  to  such  papers  as  here  in- 
volved, if  properly  made,  is  as  sufficient  and  should  be 
as  fully  considered  as  an  identification  of  such  papers 
out  of  the  transcript  as  in  it,  if  presented  at  the  proper 
time. 

The  motion  to  dismiss  should  be  denied. 

Belcher,  C.  C,  and  Searles,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  motion  is  denied. 
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[No.   9068.     Department  Two.  —  June   28,    1886.] 

MINNA  K.  DU  BRUTZ,  Administratrix,  etc.,  et  al.. 
Respondents,  v.  ISAAC  JESSUP,  Appellant. 

CJoNTRACT  —  Breach  op  —  Action  to  Recover  fob  —  Pleading. 
—  In  an  action  to  recover  damages  for  the  breach  of  an  alleged 
contract,  the  cemplaint  is  insufficient  if  it  merely  alleges  a  prom- 
ise without  averring  its  breach,  or  if  it  assigns  a  breach  of  some- 
thing which  is  not  alleged  to  have  been  promised. 

Id.  —  Contract  for  Sale  of  Land  —  Refusal  to  Execute  Agree- 
ment for  Sale.  —  The  action  was  brought  to  recover  damages 
for  the  breach  of  a  contract  whereby  the  plaintiffs  agreed  to 
procure  a  purchaser  of  certain  land  belonging  to  the  defendant,  at 
a  fixed  price,  to  be  paid  in  installments  at  stated  times,  in  con- 
sideration of  which  the  defendant  promised  to  pay  them  a  cer- 
tain compensation.  The  complaint,  after  setting  forth  the  con- 
tract, alleged  that  the  plaintiffs  found  an  intended  purchaser,  and 
assigned  as  a  breach  of  the  contract  the  refusal  of  the  defendant 
to  join  with  the  purchaser  in  the  execution  of  an  agreement  for 
the  sale  of  the  land  embodying  the  terms  upon  which  the  defendant 
had  authorized  the  plaintiffs  to  negotiate  the  sale.  Ueldt  that  the 
refusal  of  the  defendant  to  execute  the  agreement  was  not  a  breach 
of  the  contract. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion, 

Crittenden  Thornton,  and  F.  H.  Merzhach,  for  Appellant. 

B.  S,  Brooks,  William  Leviston,  and  T,  D.  Riordan,  for 
Respondents. 

FooTE,  C.  —  This  was  an  action  brought  by  James  L. 
Hussey  and  F.  C.  M.  Du  Brutz  against  Isaac  Jessup,  to 
recover  the  sum  of  twenty-five  thousand  dollars  for  a 
breach  of  contract. 

The  original  plaintiflfs  have  died  since  the  institution 
of  this  suit,  and  the  administratrix  of  the  one  and  the 
assignee  of  the  other  have  become  substituted  parties  to 
the  record. 

The  trial  court,  sitting  without  a  jury,  rendered  judg- 
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ment  for  the  sum  of  two  thousand  dollars  and  costs,  and 
from  that  and  an  order  refusing  a  new  trial  the  defend- 
ant appeals. 

The  defendant  contends  that  upon  the  face  of  the  rec- 
ord the  judgment  is  erroneous,  because,  as  he  alleges, 
said  judgment  was  rendered  on  findings  upon  the  first 
count  of  the  complaint  alone,  which  count  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  first  count  in  the  complaint  is  upon  a  special  con- 
tract to  procure  a  purchaser  of  a  certain  tract  of  land 
belonging  to  the  defendant,  at  a  certain  fixed  sum,  for 
which  the  plaintiffs  were  to  receive  a  certain  compensa- 
tion. 

The  second  count  is  an  ordinary  count  in  debt  for 
twenty-five  thousand  dollars,  for  work,  labor,  and  services 
done  and  rendered. 

The  first  count  reads  substantially  as  follows:  That  the 
defendant  was  the  owner  of  a  certain  tract  of  land  in  the 
village  of  San  Rafael,  Marin  County,  and  being  desirous 
of  selling  the  same,  entered  into  a  contract  with  the 
plaintiffs  that  they  should  procure  the  formation  of  a 
corporation,  which  should  purchase  said  land  for  the 
sum  of  twenty-five  thousand  dollars,  to  be  paid  in  certain 
installments  at  certain  stated  times,  etc 

And  for  the  work  and  labor,  skill,  care,  and  diligence, 
journeys  and  attendances,  of  the  said  plaintiffs  to  be 
done,  performed,  and  bestowed  by  them  in  and  about  the 
disposing  of  and  settling  of  the  said  premises,  in  the 
manner  and  upon  the  terms  aforesaid,  and  at  his  special 
instance  and  request,  the  said  defendant  then  and  there 
undertook  and  promised  the  plaintiffs  to  pay  unto  them 
whatever  amount  the  purchaser  should  pay  over  and  above 
the  sum  of  twenty-five  thousand  dollars,  with  the  interest 
thereon  as  aforesaid;  and  that  the  plaintiffs  undertook  the 
performance  of  the  work  on  those  terms,  and  procured  the 
due  incorporation  of  a  corporation  named  the  San 
Rafael  Property  Union,  and  obtained  from  the  latter  an 
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agreement  or  offer  to  purchase  the  lands  on  the  terms 
agreed  to  by  the  defendant;  a  written  instrument,  setting 
out  the  terms  of  the  agreement  of  sale,  intended  to  be 
executed  on  the  part  of  the  defendant  and  the  said  cor- 
poration, was  executed  under  the  seal  of  the  said  corpo- 
ration and  tendered  to  the  defendant  for  his  signature 
thereto  (a  copy  of  which  is  annexed  to  the  complaint, 
marked  "  Exhibit  A")  ;  that  the  said  writing  was  in  strict 
accordance  with  the  terms  upon  which  the  defendant  had 
authorized  the  plaintiffs  to  negotiate  a  sale  of  the  tract  of 
land ;  btU  that  the  said  defendant  then  and  there  refused  to 
execute  the  said  agreement;  and  though  often  requested,  he 
has  hitherto  reftised  and  still  docs  refuse  to  execute  the 
same.  By  means  whereof  the  said  plaintiffs  have  suffered 
damages  in  the  sum  of  twenty-five  thousand  dollars,  which, 
according  to  the  terms  of  their  agreement,  was  to  be  paid  to 
them  in  United  States  gold  coin. 

According  to  the  complaint,  there  was  no  agreement 
between  the  defendant  and  the  plaintiffs  that  any  writ- 
ing should  be  executed  by  the  defendant  to  them,  or  to 
any  other  person  or  corporation,  other  than  "  a  good  and 
sufficient  deed  of  bargain  and  sale  "  to  the  purchaser  of 
his  land  at  the  proper  time,  which  time  had  not  under 
said  agreement  arrived. 

Therefore  the  breach  alleged  in  the  complaint,  that 
the  defendant  would  not  execute  the  written  agreement 
presented  to  him,  is  not  a  breach  of  any  promise  set  out 
in  the  complaint  as  having  been  made  by  him,  and  if 
he  never  made  any  such  promise,  the  assignment  of  the 
breach  thereof  shows  no  cause  of  action  against  him. 

The  promise  which  he  by  the  complaint  is  alleged  to 
have  made  is  that  he  would  pay  the  plaintiffs  whatever 
amount  the  purchaser  should  pay  over  and  above  the  sum 
of  twenty-five  thousand  dollars,  with  interest  thereon  as 
aforesaid. 

There  is  no  breach  of  that  promise  alleged  by  the 
complaint  to  have  taken  place  on  the  part  of  the  defend- 
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ant,  but  it  is  alleged  that  he  has  refused  to  execute  a 
certain  agreement  (which  the  complaint  nowhere  alleges 
he  was  under  obligation  or  promise  to  execute),  and  that 
thereby  damage  has  accrued  in  favor  of  the  plaintiflfs  in 
the  sum  of  twenty-five  thousand  dollars. 

Thus  we  perceive  that  in  the  first  count  cf  the  com- 
plaint there  is  no  breach  assigned  of  the  promise  alleged 
to  have  been  made. 

How  can  a  cause  of  action  exist  upon  the  mere  state- 
ment of  a  promise  without  alleging  its  breach?  And  if 
a  breach  is  assigned  of  something  which  it  not  alleged 
in  the  complaint  to  have  been  promised,  where  is  there 
any  cause  of  action  alleged  ?  There  was  no  sufficient  cause 
of  action  stated  in  the  first  count,  and  there  was  no  find- 
ing of  facts  by  the  court  upon  the  second  count  of  the 
complaint. 

The  judgment  was  rendered  on  findings  under  the 
first  count  alone,  which  states  no  sufficient  cause  of  ac- 
tion. It  would  seem,  therefore,  under  section  434  of  the 
Code  of  Civil  Procedure,  and  the  reasoning  of  this  court 
in  Barron  v.  Frink,  30  Cal.  486,  that  the  judgment  and 
order  in  this  case  should  be  reversed,  and  cause  re- 
manded, with  leave  to  plaintiflfs  to  amend  their  complaint. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded,  with  leave  to  plaintiffs  to  amend  their  com- 
plaint. 
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[No.   9169.     Department   Two.  —  June  29,    1886.] 

WILLIAM  F.  McALESTER,  Appellant,  v,  JOHN 
LANDERS,  Defendant,  and  THE  CALIFORNIA 
BRICK  COMPANY,  Intervenors,  Respondents. 

Lease  —  Quiet  Enjoyment  —  Covenant  op  Title  and  Right  to 
Convey  —  Breach  of.  —  A  lease  with  an  express  covenant  for 
quiet  enjoyment  implies  a  covenant  that  the  lessor  has  title  to 
tlie  property  leased,  and  power  and  right  to  convey  it;  and  such 
implied  covenant  is  immediately  broken  if  the  lessor  has  made  a 
prior  lease  of  part  of  the  demised  premises,  which  is  still  out- 
standing when  the  subsequent  lease  is  executed. 

Id.  —  Eviction  —  Dispossession  not  Necessary.  —  A  covenant  for 
quiet  enjoyment  in  a  lease  is  not  broken  without  an  eviction  of 
the  lessee,  either  actual  or  constructive.  To  constitute  an  eviction, 
the  lessee  need  not  be  actually  dispossessed. 

Id.  —  Recovery  in  Trespass  against  Lessee.  —  A  recovery  in  an 
action  of  trespass  brought  by  a  prior  lessee  against  a  subsequent 
lessee  of  the  same  land  is  a  sufficient  eviction  to  constitute  a 
breach  of  the  covenant  for  quiet  enjoyment  contained  in  the  subse- 
quent lease,  although  the  action  was  not  commenced  until  after 
the  expiration  of  the  prior  lease. 

Id.  —  Measure  of  Damages.  —  In  such  a  case,  the  detriment  caused 
by  the  breach  of  the  covenant  cannot  be  less  than  the  amount  of 
the  judgment  for  damages  and  costs  recovered  against  the  coven- 
antee. 

Id.  —  Action  for  Rent  —  Lessee  may  Recoup  Damages  —  Coun- 
terclaim. —  When  damages  have  been  sustained  by  a  lessee  on 
account  of  the  breach  of  a  covenant  in  the  lease  by  the  lessor,  if 
an  action  for  rent  is  brought,  the  lessee  may  elect  to  recoup  his 
damages  from  the  rent,  or  bring  a  separate  action  therefor;  and 
the  fact  that  the  lessee  has  paid  the  rent  for  the  greater  part  of 
the  term  will  not  deprive  him  of  the  right  to  recover  his  damages 
for  the  entire  term  by  way  of  counterclaim. 

Id.  —  Payment  of  Rent  —  Exoneration  of  Guarantor.  —  A  guar- 
antor for  the  payment  of  the  rent  reserved  in  a  lease  is  exonerated 
from  liability  on  his  guaranty  if  the  lessor  has,  by  the  breach  of 
a  covenant  in  the  lease,  caused  damages  to  the  lessee  equal  to 
fhe  amount  of  the  rent. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 
Dunn  &  Davidson,  and  Robert  L.  Behre,  for  Appellant 
Robinson,  Olncy  &  Byrne,  for  Defendantrand  'Respondent. 
William  Reade  for  Intervenor  and  Respondents. 
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Belcher,  C.  C.  —  The  facts  out  of  which  this  case  arose 
are  as  follows: — 

In  August,  1870,  the  plaintiff  leased  to  P.  M.  Darcy 
and  Edward  Naughton  a  tract  of  515  acres  of  land,  situ- 
ate in  Marin  County,  for  a  dairy  and  stock  ranch.  The 
lease  was  for  a  term  of  five  years,  with  a  privilege  of  two 
months'  extension,  and  it  remained  in  full  force  during 
the  whole  term  named. 

In  October,  1874,  the  plaintiff  leased  to  one  Mosheimer, 
a  tract  of  forty-five  acres,  which  embraced  twenty  acres 
then  leased  to  and  in  the  possession  of  Darcy  and  Naugh- 
ton, for  the  purpose  of  making  bricks.  The  lease  to 
Mosheimer  was  for  a  term  of  seven  years,  commencing 
October  10,  1874,  and  it  contained  a  covenant  that  the 
lessee  should  and  might  peaceably  and  quietly  have, 
hold,  and  enjoy  the  demised  premises  for  the  term  afore- 
said without  molestation  by,  through,  or  under  the  act 
or  acts  of  the  lessor,  his  heirs  or  assigns.  The  rent  re- 
served was  nine  hundred  dollars  for  each  six  months  of 
the  term,  payable  in  advance,  on  the  10th  of  October  and 
April  of  each  year. 

Upon  the  twenty  acres,  covered  by  both  leases,  there 
were  certain  springs  of  water,  which  were  essential  to  the 
first  lessees  for  the  purpose  of  watering  their  stock,  and 
absolutely  essential  to  the  second  lessee  for  the  purpose 
of  making  bricks. 

Shortly  after  its  execution,  Mosheimer,  with  the  written 
consent  and  approval  of  the  plaintiff,  assigned  his  lease 
to  the  California  Brick  Company,  and  the  defendant 
Landers,  in  consideration  of  the  assignment,  and  that  the 
company  should  have  and  enjoy  quiet  and  peaceful  pos- 
session of  the  premises  demised,  executed  a  written  guar- 
anty to  the  plaintiff  that  the  brick  company  would  pay 
the  rent  reserved  in  the  lease,  and  in  default  thereof  he 
would  pay  the  same. 

In  March,  1875,  the  California  Brick  Company,  being 
ignorant  of  the  lease  to  Darcy  and  Naughton,   and  the 
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twenty  acres  covered  by  both  leases  being  apparently 
unoccupied  by  any  one,  entered  upon  the  said  twenty 
acres,  and  proceeded  to  construct  buildings  and  build 
reservoirs,  and  to  dig  out  and  excavate  the  springs  of 
water  thereon,  and  to  use  the  soil  for  the  manufacture  of 
bricks;  and  it  continued  thereafter  in  the  possession  and 
occupation  thereof  during  the  remainder  of  the  term 
named  in  its  lease. 

In  July,  1877,  an  action  was  commenced  by  Darcy 
against  the  plaintiflf  here,  McAlester,  and  the  California 
Brick  Company,  to  recover  damages  for  the  entry  by  the 
company  upon  the  premises  leased  as  aforesaid  to  Darcy 
and  Naughton,  and  taking  possession  of  the  springs  of 
water  thereon,  and  permitting  its  horses  to  enter  thereon 
and  upon  other  lands  desmised  to  them,  between  the 
thirty-first  day  of  March,  1875,  and  the  fifteenth  day  of 
October,  1875,  the  day  of  the  expiration  of  their  lease. 

The  plaintiflf  employed  counsel,  and  defended  the  action 
in  his  own  behalf  and  in  behalf  of  the  company,  but  such 
proceedings  were  had  in  it  that  in  November,  1881,  judg- 
ment was  rendered  in  favor  of  Darcy  and  against  the 
ccMnpany  for  $2,000  damages  and  $318.80  costs,  the  prin- 
cipal element  of  damages  proven  at  the  trial  being  the 
exclusion  of  Darcy  and  Naughton  and  their  cattle  from 
the  springs  of  water. 

The  company  paid  the  rent  due  under  its  lease  up  to 
July  10,  1880,  and  thereafter  refused  to  pay  it,  leaving 
unpaid  at  the  expiration  thereof  the  sum  of  $2,250,  to 
recover  which  from  the  defendant  on  his  guaranty  this 
action  was  brought. 

Upon  these  facts,  the  court  below  was  of  the  opinion 
that  there  had  been  such  a  breach  of  the  covenants,  ex- 
press and  implied,  in  the  lease  under  which  the  company 
held,  as  exonerated  the  defendant  from  liability  on  his 
guaranty. 

Judgment  was  then  entered  in  favor  of  the  defendant 
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and  the  intervener,   and  the  plaintiff  appealed,  the  case 
coming  here  on  the  judgment  roll. 

1.  The  lease  to  Mosheimer,  in  addition  to  the  express 
convenant  for  quiet  enjoyment,  contained  an  implied  cove- 
nant that  the  lessor  had  ti'le  to  the  property  leased,  and 
power  and  right  to  demise  it.  (Rawle  on  Covenants  for 
Title,  472.) 

As  the  twenty  acres  on  which  the  springs  were  situ- 
ated had  already  been  leased  to  Darcy  and  Naughton, 
and  their  lease  was  still  outstanding  and  valid,  the  lessor 
had  at  that  time  no  power  to  demise  that  part  of  the  prop- 
erty, and  his  covenant  was  immediately  broken. 

2.  As  to  the  covenant  for  quiet  enjoyment,  the  rule  is 
that  there  can  be  no  breach  without  an  eviction,  actual 
or  constructive.  But  what  acts  will  constitute  such  an 
eviction  it  is  often  difficult  to  determine.  It  is  settled, 
however,  that  there  need  not  be  an  actual  dispossession. 

It  was  so  held  in  McGary  v.  Hastings,  39  Cal.  367.  In 
that  case  the  plaintiff  purchased  with  a  covenant  for  quiet 
enjoyment,  and  went  into  possession  of  a  parcel  of  land 
which  was  a  portion  of  a  supposed  Mexican  grant.  The 
grant  was  afterward  rejected,  and  the  plaintiff  then,  under 
an  act  of  Congress  which  he  assisted  in  getting  passed, 
bought  the  government  title.  This  was  held  to  be  an 
eviction. 

In  Loomis  v.  Bedell,  11  N.  H.  74,  a  prior  conveyance 
had  been  made  by  the  convenantor.  Upon  the  death  of 
the  prior  grantee,  the  land  was  sold  by  his  administrator 
at  public  auction,  and  purchased  by  the  plaintiff,  and  it 
was  held  that  these  facts  constituted  an  eviction. 

In  Dyett  v.  Pendleton,  8  Cow.  727,  a  majority  of  the 
court  allowed  the  tenant  to  regard  as  an  act  of  ouster 
from  a  tenement  which  he  hired,  consisting  of  part  of  a 
dwelling-house,  the  suffering  of  prostitutes  openly  to 
occupy  the  other  part  of  the  house.  In  Lewis  v.  Payne, 
4  Wend.  428;  the  court,  referring  to  Dyett  v.  Pendleton, 
supra,  say:  "It  see^-i^s  to  be  held  that  any  obstruction  by 
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the  landlord  to  the  beneficial  enjoyment  of  the  demised 
premises,  or  a  diminution  of  the  consideration  of  the 
contract  by  the  acts  of  the  landlord,  amounts  to  a  con- 
structive eviction."  In  Williams  v.  Shaw,  Law  Repos. 
and  Term  Rep.  630,  the  Supreme  Court  of  North  Caro- 
lina held  that  there  was  a  breach  of  the  covenant  for 
quiet  enjoyment  when  one  claiming  a  superior  title 
obtained  a  judgment  for  damages  in  an  action  of  trespass 
quare  claustmi  fregit  against  the  covenantee.  Taylor, 
C.  J.,  said:  "It  is  wholly  immaterial  whether  the  eviction 
is  effected  by  legal  process  or  by  private  disturbance  or 
molestation.  But  if  a  legal  recovery  were  necessary,  I 
should  not  hesitate  in  considering  the  judgment  in  an 
action  of  trespass  quare  clausum  fregit  as  effectual  for 
that  purpose."  Daniel,  J.,  said :  "  The  land  being  wood- 
land, and  no  one  in  actual  possession,  the  possession  then 
followed  the  title,  and  that  the  court  and  jury  said  was 
in  McKetham.  This  is  equivalent  to  an  eviction  under 
legal  process."  Ruffin,  J.,  said:  "I  am  of  opinion  that 
the  recovery  in  the  action  of  trespass  against  the  plain- 
tiff, as  set  forth  in  the  declaration,  is  such  a  disturbance 
of  his  possession  as  will  form  a  breach  of  the  defendant's 
covenant  for  quiet  possession.  In  that  respect,  it  is  tan- 
tamount to  an  actual  eviction." 

The  ruling  in  that  case  we  think  in  point,  and  it  should 
be  followed  here.  It  is  true,  the  action  of  trespass  in- 
volved in  this  case  was  not  commenced  till  after  the 
expiration  of  the  Darcy  and  Naughton  lease,  and  judg- 
ment in  it  was  not  recovered  till  the  expiration  of  the 
Mosheimer  lease;  still,  the  judgment  must  be  held  to  have 
related  back  to  the  commencement  of  the  action,  and  to 
have  operated  to  disturb  the  company's  possession  dur- 
ing the  whole  time  the  action  was  pending. 

3.  The  detriment  caused  by  the  breach  of  the  plain- 
tiff's covenants  cannot  be  less  than  the  amount  of  the 
judgment  for  damages  and  costs  recovered  against  the 
covenantee.     That   amount   may   properly   be    classed   as 
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"expenses    properly   incurred   by   the   covenantee   in   de- 
fending his  possession."     (Civ.  Code,  sec.  3304.) 

4.  When  damages  have  been  sustained  by  a  lessee  by 
a  breach  of  the  lessor's  covenant,  if  an  action  for  rent  is 
brought,  the  lessee  may  recoup  his  damages  from  the 
rent,  or  at  his  election  he  may  bring  a  separate  action 
for  the  recovery  of  the  damages.  {Kelsey  v.  Ward,  38 
N.  Y.  83.) 

And  the  fact  that  the  lessee  has  paid  the  rent  for  the 
greater  part  of  the  term  will  not  deprive  him  of  the  right 
to  counterclaim  his  damages  for  the  entire  term.  {Cook 
V.  Soule,  56  N.  Y.  420.) 

5.  Under  the  code,  "  a  guarantor  is  exonerated,  except 
so  far  as  he  may  be  indemnified  by  the  principal,  if  by 
any  act  of  the  creditor,  without  the  consent  of  the  guar- 
antor, the  original  obligation  of  the  principal  is  altered 
in  any  respect,  or  the  remedies  or  rights  of  the  creditor 
against  the  principal  in  respect  thereto  in  any  way  im- 
paired or  suspended.*'     (Civ.  Code,  sec.  2819.) 

As  the  brick  company  had  a  right  to  recoup  its  dam- 
ages to  the  full  amount  of  rent  claimed  by  plaintiff,  and 
as  it  appeared  and  by  its  complaint  in  intervention  set 
up  that  right,  it  is  clear,  we  think,  that  the  plaintiff's 
rights  against  the  company  were  impaired,  and  the  case 
is  brought  within  the  provisions  of  the  above-quoted 
section. 

In  our  opinion,  the  court  below  did  not  err  in  holding 
that  the  defendant  was  exonerated  from  liability  on  his 
guaranty,  and  the  judgment  should  be  affirmed. 

Searls^  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.   6664.     Department  Two.  — June  29,    1886.] 

ALFRED   A.    COHEN,    Respondent,   v,    JAMES    M. 
GRAY  ET  AL.,  Appellants. 

Pbeliiiinabt  Injunction  —  Cessation  or  Restbaining  Order.  — 
In  an  action  for  an  injunction,  the  force  of  a  restraining  order 
previously  issued  ceases  upon  the  granting  of  an  injunction  pen- 
ucnte  Hie. 

Id.  —  Opening  Public  Street  —  Repeal  of  Act  Authorizing.  — 
An  injimction  to  restrain  the  board  of  trustees  of  the  town  of 
Alameda  from  proceeding  with  the  opening  of  a  public  street  un- 
der the  act  of  March  23,  1876,  granted  after  the  repeal  of  the 
act,  is  unnecessary,  irregular,  and  erroneous. 

Appeal  from  an  order  of  the  late  District  Court  of  the 
Fifteenth  Judicial  District  of  the  city  and  county  of  San 
Francisco  granting  a  preliminary  injunction. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rhodes  &  Barstow,  and  John  Ellsworth,  for  Appellants. 

/.  P,  Hoge,  and  Lake  &  McKoon,  for  Respondent. 

McKee,  J.  —  This  is  an  appeal  from  an  order  grant- 
ing a  preliminary  injunction  in  an  action  brought  to 
obtain  a  decree  to  perpetually  enjoin  the  defendants, 
who  were  members  of  the  board  of  trustees  of  the  town 
of  Alameda,  from  passing  or  voting  upon  any  proceed- 
ings pending  before  the  board  for  the  opening  of  a  pub- 
lic street  through  a  tract  of  land  belonging  to  the 
plaintiff.  The  action  was  brought  upon  the  ground 
that  the  proceedings  were  taken,  and  would  be  con- 
tinued, for  the  pecuniary  aggrandizement  of  one  of 
the  tnistees,  with  whom,  as  alleged,  the  other  trustees 
had  conspired  to  carry  out  his  purposes,  regardless  of 
the  rights  of  the  plaintiff,  and  that  the  proceedings 
already  taken,  and  as  contemplated  by  them  for  that 
purpose,  were  and  would  be  fraudulent  and  corrupt. 

The  complaint  in  the  action  was  filed  on  the  30th  of 
July,  1877,  and  on  that  day  the  judge  of  the  court  made 
an  ex  parte  order  on  the  defendants  to  show  cause,  on  the 
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10th  of  August,  1877,  why  an  injunction  should  not  be 
issued;  and  in  the  mean  time  restrained  the  defendants 
from  further  acting  upon  the  proceedings  pending  before 
the  board  of  trustees.  The  restraining  order  was  granted 
without  any  undertaking.     But  on  the  17th  of  August, 

1877,  on  motion  of  defendants,  the  plaintiff  was  ordered 
to  file  an  injunction  bond,  which  he  did  on  the  same 
day;  thereupon  defendants  filed  their  respective  answers 
to  the  complaint,  in  which  they  specifically  denied  its 
allegations  of  fraud,  conspiracy,  and  corruption;  but  the 
restraining  order  was  continued  until  the  2d  of  August, 

1878,  when  the  judge  of  the  court,  having  heard  and  con- 
sidered the  order  to  show  cause,  upon  the  pleadings  and 
affidavits  filed,  granted  and  allowed  an  injunction  pen- 
dente lite. 

Upon  the  entry  of  that  order,  the  restraining  order 
spent  its  force.  (Code  Civ.  Proc,  sec.  530;  Hicks  v. 
Micliael,  15  Cal.  107.) 

But  the  order  of  the  2d  of  August  for  a  preliminary 
injunction  was  erroneuos,  because  the  condemnatory  pro- 
ceedings sought  to  be  enjoined  were  commenced  under  a 
statute  entitled  "An  act  to  provide  for  opening  streets  in 
the  town  of  Alameda,"  approved  March  23,  1876,  which 
was  repealed  on  the  1st  of  April,  1878,  (Stats.  1877-78, 
p.  964.),  four  months  before  the  date  of  the  order.  The 
threatened  wrong  against  the  plaintiff  was  therefore 
averted  by  the  intervention  of  the  legislature,  and  the 
proceedings  before  the  board  fell  of  their  own  weight. 
So  that  on  the  2d  of  August,  1878,  there  were  no  pro- 
ceedings to  enjoin.  An  injunction  was  therefore  useless 
and  unnecessary,  and  the  order  for  an  injunction  was 
irregular  and  erroneous.  {Linden  v.  Case,  46  Cal.  171 ; 
Buchiull  V.  Story,  36  Cal.  70;  Houghton  v.  Austin,  47  Cal. 
647 ;  N,  P.  R.  R.  Co.  v.  Garland,  5  Mont.  146 ;  Gates  v. 
Lane,  49  Cal.  266.) 

Order  reversed  and  cause  remanded. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.   0449.     Department   Two.  — June   29,    1886.] 

LEONARD  A.  SAVILLE,  Administrator,  etc.,  of 
David  Saville,  Deceased,  Appellant,  v.  JOHN  B. 
FRISBIE  ET  AL.^  Respondents. 

PBA^cncE  —  Refebence  —  Want  of  Diligence  in  Pbosecution  — 
Dismissal.  —  The  reference  of  an  action  for  trial  and  judgment 
does  not  deprive  the  court  of  power  to  order  its  dismissal  for 
want  of  diligence  in  its  prosecution  before  the  referee. 

Id.  —  The  action  was  commenced  on  the  31st  of  March,  1800.  On 
the  16th  of  May,  1861,  it  was  referred  to  a  referee  to  report  a 
judgpient.  In  the  years  1862  and  1863,  the  plaintiff  introduced  a 
portion  of  his  evidence,  but  no  further  steps  were  taken  in  the 
matter  until  June,  1883.  In  August,  1868,  the  original  plaintiff 
died,  and  on  the  24th  of  February,  1881,  his  administrator  was 
substituted  in  his  place.  The  administrator  knew  of  the  condi- 
tion of  the  action  for  at  least  ten  years  before  his  substitution. 
On  the  5th  of  November,  1883,  the  court  made  an  order  dismissing 
the  action  for  want  of  diligence  in  its  prosecution.  Eeld^  that 
the  order  was  proper. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  dismissing  the  action. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Philip  G.  Galpin,  and  W.  S.  Wood,  for  Appellant. 

Henry  F.  Irving,  H,  S.  Brown,  IV,  W.  Stow,  B.  S. 
Brooks,  and  H.  W.  Carpentier,  for  Respondents. 

Thornton,  J.  —  The  order  of  the  24th  of  February, 
1881,  dismissing  this  case,  from  which  an  appeal  was 
prosecuted  to  this  court,  was  here  reversed  in  May,  1883, 
on  the  gfround  that  the  opportunity  had  not  been  afforded 
the  plaintiff  to  show  cause  why  the  order  should  not  be 
made.  (11  Pac.  C.  L.  J.  354.)  The  remittitur  from  this 
court  was  filed  in  the  court  below  on  the  nineteenth  day 
of  June,  1883,  and  the  motion  to  dismiss  the  action  was 
renewed  by  a  notice  served  on  plaintiff  on  the  14th  of 
July  following.  The  motion  was  heard  in  October,  1883, 
and  the  order  dismissing  the  action  was  made  on  the 
fifth  day  of  the  next  month.     The  motion  was  made  on 
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the  ground  that  plaintiff  had  failed  to  prosecute  the  action 
with  reasonable  diligence,  or  any  diligence. 

There  was  certainly  great  delay  in  prosecuting  the 
action.  It  was  commenced  on  the  31st  of  March,  1860, 
and  referred  to  S.  H.  Dwindle,  Esq.,  on  the  15th  of  May, 
1861,  to  report  a  judgment.  The  plaintiff  had  not  fin- 
ished putting  in  his  evidence  when  the  notice  of  the 
motion  was  given. 

Evidence  was  introduced  before  the  referee  in  the 
years  1862  and  1863.  It  does  not  appear  that  any  fur- 
ther steps  in  the  matter  of  the  introduction  of  evidence 
were  taken  until  June,  1883.  David  Saville,  in  whose 
name  the  action  was  originally  brought,  lived  more  than 
five  years  after  the  evidence  introduced  in  1863  was 
taken  before  the  referee. 

During  the  period  above  mentioned,  nothing  further 
was  done  in  the  cause.  In  August,  1868,  David  Saville 
died.  The  present  plaintiff  was  appointed  administrator 
of  the  estate  of  David  Saville  on  the  8th  of  February, 
1869,  but  was  not  substituted  as  a  party  plaintiff  until  the 
24th  of  February,  1881,  —  more  than  twelve  years  after 
his  appointment.  There  was  evidence  before  the  court 
below  that  the  present  plaintiff  knew  of  the  action  and 
its  condition  for  at  least  ten  years  before  he  was  made  a 
party. 

We  see  no  reason  why  the  reference  of  a  cause  for 
trial  and  judgment,  and  its  pendency  before  the  referee, 
should  deprive  the  court  of  its  full  power  to  order  its 
dismissal  for  want  of  diligence  in  its  prosecution  before 
the  referee.  We  find  no  irregularity  in  the  court's  mak- 
ing the  order,  and  we  think  it  justified  by  the  circum- 
stances before  it.     There  is  no  error  in  the  record. 

Judgment  affirmed. 

Sharpstein,  J.,  and  McKee,  J.,  concurred. 
Hearing  in  Bank  denied. 


June,  1886.]  McBrown  v,  Dalton.  89 

[No.   9286.     In   Bank.  — June  29,   1886.] 

JOHN  McBROWN,  Appellant,  v.  WILLIAM  H.  DAL- 
TON, ET  AL.,  Respondents. 

PlBTinON     —     AOBEElfENT     BETWEEN     Co-TENANTS     —     TbUST     —    De- 

CBEE.  —  Pending  a  suit  for  the  partition  of  a  ranch,  the  plaintiff, 
who  owned  an  undivided  interest  therein,  conveyed  his  interest, 
except  a  specified  portion  reserved  to  himself,  to  the  defendants,  a 
committee  of  trustees  acting  on  behalf  of  a  league  formed  of  cer- 
tain tenants  in  common  of  the  ranch,  of  which  the  plaintiff  was  a 
member.  At  the  time  of  the  conveyance,  the  defendants  executed 
and  delivered  to  the  plaintiff  a  writing  by  which  they  consented 
and  agreed  that  he  should  have  set  off  to  him  bv  the  decree  in 
the  partition  suit  the  portion  so  reserved,  and  that  thev  would 
use  their  influence  to  secure  the  same  to  him.  By  a  suDseauent 
transaction,  to  which  the  plaintiff  was  not  a  party,  the  defendants 
acquired  title  to  the  undivided  interest  of  one  Gates,  a  tenant  in 
common  in  the  ranch.  The  interlocutory  decree  in  the  partition 
suit,  after  determining  the  respective  rights  of  the  parties,  adjudged 
that  the  interest  of  the  plaintiff  should  be  set  off  to  him  within 
the  boundaries  of  the  reservation  made  in  his  deed  to  the  de- 
fendants. That  portion  of  the  ranch  contained  3138  acres.  Eight 
hundred  and  twenty-six  acres  of  it  were  allotted  and  set  apart  to 
the  plaintiff  as  his  ascertained  and  adjudged  interest;  the  re- 
mainder was  allotted  and  set  apart  to  Gates  as  his  ascertained 
interest;  while  the  interest  acquired  by  the  defendants  under  their 
deed  from  the  plaintiff  was  allotted  and  set  apart  to  them  in  a 
portion  of  the  ranch  wholly  outside  of  the  reservation.  The  final 
judgment,  from  which  no  appeal  was  taken,  confirmed  these  allot- 
ments. Held,  that  the  legal  title  acquired  by  the  defendants  to 
the  portion  of  the  reservation  allotted  to  Gates  was  not  held  in 
trust  for  the  plaintiff. 

Id.  —  Action  to  Enforce  Tbust  —  Pabties.  —  Held  further,  that  the 
defendants  held  the  legal  title  to  the  land,  which  they  acquired 
from  Gates  and  the  plaintiff  in  trust  for  the  members  of  the 
league,  and  that  the  plaintiff,  as  a  member  of  the  league,  might 
enforce  the  trust  in  an  action  to  which  all  the  beneficiaries  were 
parties,  but  not  otherwise. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  A.  Waymire,  Calhoun  Benham,  and  G.  F.  &  IV. 
H.  Sharp,  for  Appellant. 

Edward  /.  Pringle,  for  Respondents. 
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McKee,  J. —  This  case  arises  out  of  an  original  action 
in  equity  brought  by  the  plaintiff  against  the  defendants  to 
compel  a  conveyance  of  the  legal  title  to  certain  land  and 
premises,  which  it  is  claimed  they  have  received  and  hold 
in  trust  for  him. 

It  appears  by  the  complaint  in  the  case  that  in  the 
year  1865  the  plaintiff  was  the  owner  of  an  undivided 
three-ninths  interest  in  a  ranch  known  as  the  "  Bojor- 
quez  ranch,"  containing  about  twenty-five  thousand  acres; 
that  in  that  year  he  sold  and  conveyed  to  the  defend- 
ants "  all  his  right,  title,  and  interest "  therein,  except 
a  specific  portion,  described  by  metes  and  bounds, 
which  was  then  in  his  exclusive  possession;  that  at  the 
time  of  the  sale  the  defendants  stipulated,  by  an  instru- 
ment in  writing,  that  this  portion  should  be  allotted  and 
set  apart  to  him  by  the  final  decree  of  the  court,  in  which 
there  was  then  pending  an  action  for  the  partition  of  the 
ranch;  and  that  by  the  final  decree  rendered  in  that  action 
the  land  thus  reserved  was  in  fact  allotted  and  set  apart 
for  the  defendants  in  this  action,  but  they  refuse  to  execute 
their  trust  by  conveying  it  to  him. 

The  defendants  by  their  answer  specifically  deny  the  alle- 
gations of  the  complaint. 

But  it  was  proved  on  the  trial  of  the  cause,  and  the 
court  below  finds,  that  on  the  19th  of  May,  1860,  Hor- 
ace Gates  was  the  owner  of  an  undivided  one-ninth  in- 
terest in  the  Bojorguez  ranch,  and  commenced  an  action 
against  several  hundred  persons  named  in  the  complaint 
in  the  action  as  defendants  and  tenants  in  common  of 
the  ranch,  for  partition  of  the  same  among  them  accord- 
ing to  their  respective  interests;  that  one  of  these  de- 
fendants was  the  present  plaintiff,  McBrown;  that  on 
the  31st  of  May,  1860,  McBrown  filed  his  answer  to  the 
complaint,  in  which  he  set  forth  that  he  was  the  owner 
in  fee-simple  absolute  of  an  undivided  three  ninths  of 
the  ranch,  derived  by  direct  and  mesne  conveyances  from 
the  original  owner,  and  that  other  persons,  who  wer«  par- 
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ties  defendants  in  the  action,  and  were  in  possession  of  por- 
tions of  the  ranch,  claiming  interests  therein  by  deeds  from 
the  same  source  of  title,  had  no  right  or  title  adverse  to  him ; 
and  that  the  deeds  under  which  they  asserted  their  rights 
were  ineffectual  and  void  as  to  him. 

After  this  answer  was  filed,  McBrown  and  certain  of 
the  tenants  in  common,  and  defendants  in  the  partition 
suit,  about  forty  persons,  including  the  defendants  in  this 
action,  on  the  1st  of  September,  1865,  entered  into  an 
agreement  for  the  formation  of  a  land  league  to  buy  in  for 
the  use  and  benefit  of  the  members  of  the  leagfue  the  un- 
divided interests  in  the  ranch  claimed  by  "  Horace  Gates 
and  other  persons." 

Under  that  agreement  a  league  was  organized,  known 
as  the  "  Bojorquez  League,"  and  the  defendants  in  thi§ 
action  were  appointed  and  acted  as  the  executive  com- 
mittee of  the  league  to  make  purchases.  In  that  capacity 
the  defendants  purchased  and  acquired  undivided  inter- 
ests in  the  ranch  from  Horace  Gates  and  the  plaintiff, 
McBrown.  The  purchase  from  McBrown  was  made  on  the 
14th  of  March,  1865.  On  that  day  McBrown  by  deed 
conveyed  to  the  defendants  a  portion  of  his  interest  in  the 
ranch  by  the  following  description :  — 

"  All  his  right,  title,  and  interest,  in  law  or  equity,  in 
possession  or  expectancy,  in  the  ranch,  ....  reserving, 
saving,  and  excepting  all  that  portion  of  said  rancho 
lying  and  being  in  the  southwest  corner  of  said  rancho, 
now  in  the  possession  of  the  said  John  McBrown,  and 
more  particularly  described  as  follows,  to  wit:  Com- 
mencing at  the  southwest  corner  of  said  rancho,  and 
running  thence  easterly  along  and  on  the  southwesterly 
boundary  line  of  said  rancho  to  the  southeast  corner  of 
the  said  rancho;  thence  northerly  along  the  easterly  line 
of  said  rancho  eight  chains  to  the  line  of  the  Clark  and 
Casanueva  tract  (so  called);  thence  westerly  along  said 
line  to  the  southwest  comer  of  said  Clark  and  Casanueva 
tract;  thence  northerly   along  the  westerly   line  of  said 
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tract  to  the  northeast  corner  of  John  McBrown's  fence 
or  a  point  on  said  line  easterly  therefrom;  thence  west- 
erly along  and  with  the  line  of  said  fence  to  the  fence 
inclosing  the  Potrero  tract  (so  called)  ;  thence  southerly 
along  and  round  the  Potrero  fence  to  the  intersection  of 
John  McBrown's  fence  with  the  Potrero  fence;  thence 
westerly  along  and  in  the  same  direction  of  said  fence  to 
the  westerly  line  of  said  rancho;  thence  southerly  along 
the  westerly  line  of  said  rancho  to  the  place  of  begin- 
ning." 

Contemporaneously  with  the  execution  of  the  deed, 
the  defendants  executed  and  delivered  to  McBrown  an 
instrument  in  writing  which  recited  that,  "  in  consider- 
ation of  said  deed,  we  consent  and  agree  that  he,  the  said 
McBrown,  shall  have  set  off  to  him  in  any  decree  of 
partition  of  said  ranch  ....  that  portion  of  the  ranch 
reserved  by  said  deed,  ....  and  we  will  use  our  influence 
to  secure  the  same  to  him,  as  the  part  reserved  by  him 
out  of  the  interest  which  he  held  in  the  ranch  before  his 
deed  to  us." 

After  the  defendants  had  in  that  manner  acquired 
title  from  McBrown,  they  had  themselves  substituted  in 
the  partition  suit  as  representatives  of  the  interest  thus 
acquired;  and  they  filed  an  answer  in  which  they  alleged 
that  at  the  date  of  the  deed  McBrown  owned  an  undi- 
vided three  ninths  of  the  ranch,  derived  by  deeds  from 
three  of  the  heirs  at  law  of  the  original  owner  of  the 
ranch,  less  certain  interests  which  had  been  conveyed  to 
other  parties  by  his  grantors  before  he  had  acquired  their 
rights,  and  less  certain  interests  conveyed  by  McBrown 
himself  after  he  had  acquired  his  rights;  and  that  all  the 
interest  which  he  had  in  the  ranch  at  the  date  of  the 
deed  vested  in  them,  except  the  interest  reserved  in 
the  tract  described  in  the  deed;  and  they  asked  that  they 
be  adjudged  owners  in  fee  of  the  said  undivided  three 
ninths,  less  the  interest  therein,  conveyed  before  and 
after  McBrown  acquired  his  rights,  and  less  the  quantity 
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of  the  interest  remaining  in  him  in  the  tract  reserved  in 
the  deed  under  which  they  claimed  from  him,  and  that  the 
same  be  set  apart  to  them,  quantity  and  quality  relatively 
considered. 

As  a  defendant  in  the  partition  suit,  McBrown  himself 
continued  to  represent  the  interest  in  the  ranch  which  re- 
mained in  him  after  his  deed  to  the  defendants. 

Upon  the  trial  of  the  issues  in  the  partition  suit,  the 
court  found  that  Bartolome  Bojorquez  was  the  original 
owner  of  the  Bojorquez  ranch;  that  in  1851  he  conveyed 
an  undivided  one-ninth  interest  in  the  ranch  to  each  of 
his  eight  children,  reserving  an  undivided  ninth  to  him- 
self; that  Gates,  the  plaintiff  in  the  action,  derived  title 
to  an  undivided  one  ninth  thereof;  that  McBrown,  the 
plaintiff  in  this  action,  derived  title  to  an  undivided 
three  ninths  thereof,  of  which  he  transferred  by  deed 
to  W.  P.  Bullard  an  undivided  one  hundred  and  sixty- 
third  interest,  to  L.  A.  Marshall  an  undivided  one 
hundred  and  fifty-fifth  interest,  and  to  Dalton,  Denman, 
Railsback,  Martin,  and  Meacham,  defendants  in  this 
action,  by  the  deed  of  the  14th  of  October,  1865,  an  un- 
divided seven  thousand  eight  hundred  and  eighty-seven 
seventy-five  thousand  two  hundred  and  sixty-fifths  inter- 
est in  the  ranch,  reserving  to  himself  whatever  interest 
remained  in  him  as  described  in  the  deed.  And  by  the 
interlocutory  decree,  it  was  adjudged  that  the  said  parties 
were  respectively  the  owners  in  fee  of  the  interests  thus 
ascertained  and  settled,  and  were  entitled  to  have  the 
same  set  apart  to  them,  quality  and  quantity  relatively 
considered, —  the  interest  of  McBrown  to  be  set  apart  to 
him  within  the  boundaries  of  the  portion  of  the  ranch 
described  in  the  deed  of  the  14th  of  October,  1865,  as  re- 
served. 

That  portion  of  the  ranch  contained  3138  acres.  Eight 
hundred  and  twenty-six  acres  of  it  were  allotted  and  set 
apart  to  McBrown  as  his  ascertained  and  adjudged  inter- 
est; the  remainder,  2311  acres,  was  allotted  and  set  apart 
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to  Horace  Gates  for  his  ascertained  interest;  while  the 
interest  acquired  by  the  defendants  Denman,  Dalton,  Rails- 
back,  Martin,  and  Meacham,  from  McBrown  by  the  deed 
of  the  14th  of  October,  1865,  was  allotted  and  set  apart  to 
them  in  a  portion  of  the  ranch  wholly  outside  of  the  tract 
reserved  by  McBrown  in  that  deed. 

The  final  judgment  confirmed  and  made  effectual  for- 
ever these  allotments.  The  several  parties  to  the  judgment 
were  adjudged  to  be  the  owners  in  fee  of  their  respective 
allotments.  From  the  judgment  no  appeal  has  ever  been 
taken;  it  is  therefore  binding  and  conclusive  upon  all  the 
parties  to  it. 

But  the  judgment  conferred  no  new  or  additional  title 
upon  the  parties.  It  ascertained,  awarded,  and  allotted 
to  each  his  interest.  Thereby  the  common  possession 
which  each  had  in  the  ranch  before  the  rendition  of  the 
judgment  became  several  and  distinct ;  the  unity  of  posses- 
sion was  severed,  and  each  became  entitled  by  the  judg- 
ment to  the  exclusive  possession  of  that  part  of  the  ranch 
which  was  allotted  to  him.  McBrown  therefore  was  the 
owner  in  fee  of  the  tract  of  826  acres  allotted  to  him,  and 
he  is  in  the  exclusive  possession  of  it.  No  one  questions 
his  title  to  it.  The  defendants  neither  have  nor  claim  any 
right  or  title  to  it,  in  trust  or  otherwise,  adversely  to  him. 
Gates  is  the  owner  in  fee  of  the  remainder  of  the  reserved 
tract  described  in  the  deed  of  the  14th  of  October,  1865, 
and  he  cannot  be  divested  of  his  title  or  disturbed  in  the 
enjoyment  of  the  land  allotted  to  him,  by  a  proceeding  to 
which  he  is  not  a  party. 

It  is  true  that  the  defendants  here  acquired  Gates's  in- 
terest in  the  ranch,  in  December,  1865,  by  a  deed  exe- 
cuted and  delivered  to  them  in  consummation  of  a  con- 
tract of  sale  of  that  interest  entered  into  by  him  and 
them  on  the  26th  of  October,  1865, —  twelve  days  after  the 
execution  and  delivery  of  the  deed  of  McBrown  to  the 
defendants.  But  the  defendants  acquired  the  interests 
conveyed   to  them  by  Gates's  and   McBrown's  deeds  by 
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different  and  distinct  transactions  between  them  and 
their  grantors,  who  were  with  them  at  the  time  of  the 
transactions  tenants  in  common  in  the  ranch,  and  par- 
ties to  an  action  for  its  partition.  The  conveyances  in 
which  the  transactions  resulted  changed  the  extent  of  the 
interests  which  each  of  the  grantors  and  grantees  named 
in  the  deeds  had  in  the  ranch  at  the  commencement  of 
the  action,  but  they  wrought  no  change  in  the  legal  re- 
lations of  the  parties  to  the  action.  The  parties  still  re- 
mained tenants  in  common  and  actors  in  the  action  of 
partition,  representing  in  their  own  rights  the  interests 
which  they  claimed  to  be  still  vested  in  them.  On  the 
trial  of  the  action,  those  interests  were  ascertained  and 
determined,  set  apart  and  allotted  to  them  respectively; 
and  the  judgment  rendered  is  conclusive  and  binding 
upon  each  as  to  the  extent  and  allotment  of  his  interest. 
No  one  of  the  parties  to  the  judgment  is  entitled  to  a 
right  to  the  land  allotted  to  another,  or  to  control  the  legal 
title  to  it,  except  as  he  may  derive  such  a  right  from  some 
conveyance  of  the  title  or  agreement  for  the  transfer  of 
the  title  by  way  of  sale  or  in  trust,  executed  by  him  or  those 
to  whom  the  allotment  has  been  made. 

As  to  the  land  allotted  to  Gates,  McBrown  does  not  per- 
sonally claim  any  right  derived  from  any  deed  or  agree- 
ment in  writing  executed  by  Gates,  nor  by  any  personal 
transaction  between  Gates  and  himself.  His  only  claim  is 
founded  upon  the  instrument  in  writing  which  was  executed 
and  delivered  to  him  by  the  defendants  on  the  14th  of 
October,  1865,  simultaneously  with  the  execution  and  de- 
livery of  his  deed  to  them. 

But  Gates's  interest  in  the  ranch  did  not  form  any  part 
of  the  subject-matter  of  that  instrument;  the  instrument 
had  reference  only  to  a  portion  of  the  ranch  described 
as  reserved  for  the  allotment  of  McBrown's  undivided 
interest  in  the  ranch.  Gates  was  no  party  to  the  instru- 
ment; the  only  parties  to  it  were  McBrown  and  the  de- 
fendants. 
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Besides,  the  instrument  does  not  contain  words  of 
trust  or  of  contract  for  the  sale  or  transfer  of  the  title  to 
the  tract  of  land  described  in  the  instrument  as  reserved. 
The  words  in  it  express  a  mere  promise  by  the  defend- 
ants to  use  their  influence  to  have  McBrown's  interest 
in  the  ranch  allotted  to  him  in  that  portion  of  it  which 
he  himself  in  his  deed  to  them  reserved  for  that  purpose; 
and  they  express  the  consent  of  the  defendants  that  that 
shall  be  done.  But  the  defendants  had  no  power  or 
authority  to  ascertain  and  determine  the  interests  of  any 
tenant  in  common  of  the  ranch,  or  to  set  it  apart  and 
allot  it  for  him  in  any  particular  portion  of  the  ranch; 
that  could  only  be  done  under  the  law  by  the  officers  of 
the  law  in  the  action  of  partition;  and  it  is  not  to  be 
supposed  that  the  parties  to  the  instrument  intended  to 
attempt  to  influence  the  officers  as  to  the  extent  of  Mc- 
Brown's interest  or  its  allotment.  Performance  of  an 
agreement  for  such  a  purpose  could  not  be  compelled 
by  a  court  of  equity.  But  be  that  as  it  may,  the  words 
used  in  the  instrument  are  not  words  declaratory  of  a  trust 
or  expressive  of  a  contract.  No  obligation,  therefore, 
springs  from  the  instrument  binding  the  defendants  to  sell 
or  convey  the  land  to  which  it  refers,  or  to  procure  the  legal 
title  to  it  in  trust  for  McBrown;  therefore  the  latter  de- 
rives from  the  instrument  no  equitable  right  enforceable 
against  the  defendants  in  a  court  of  equity. 

The  defendants,  however,  do  hold  the  legal  title  to  the 
land  allotted  to  Gates.  But  as  holders  of  that  title  they 
cannot  be  compelled  to  transfer  it  to  McBrown,  except 
upon  the  ground  that  they  hold  it  in  trust  for  him  per- 
sonally, or  upon  some  agreement  by  them,  founded  upon 
an  adequate  consideration,  for  the  transmission  to  him 
of  the  title.  It  is  not  claimed  that  they  acquired  or  that 
they  hold  the  legal  title  to  the  land  in  trust  for  him  indi- 
vidually. 

They  did,  as  the  executive  committee  of  the  Land 
League,  purchase  from  Gates,  and  also  from  McBrown, 
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and  acquired  their  titles,  but  they  do  not  hold  the  titles 
thus  acquired  in  trust  for  either  McBrown  or  Gates. 
Both  acquisitions  were  paid  for  with  funds  raised  for 
that  purpose  by  assessments  levied  upon  the  original  in- 
terests in  the  ranch  of  the  members  of  the  league;  and 
according  to  the  provisions  of  the  league  agreement,  the 
members  who  paid  their  assessments  were  entitled  to 
share  in  the  purchases  in  proportion  to  the  amount  of  as- 
sessments levied  and  paid  by  them  respectively;  the  de- 
fendants therefore  hold  the  titles  which  they  acquired  from 
Gates  and  McBrown  in  trust  for  the  members  of  the  Bojor- 
quez  League. 

The  league  agreement  declares  the  purposes  of  the 
trust,  and  the  powers  and  duties  of  the  defendants  as 
trustees  in  relation  to  the  trust,  and  by  it  the  rights  of 
beneficiaries  in  the  trust  must  be  ascertained  and  deter- 
mined. If,  as  a  member  of  the  league,  McBrown  has 
complied  with  the  terms  of  the  agreement  under  which 
the  defendants  purchased,  there  can  be  no  question  that 
he  would  be  entitled  with  the  other  beneficiaries  to  share 
in  the  trust  property,  and  to  enforce  the  trust;  but  that 
must  be  done  in  a  proper  case,  to  which  all  the  benefi- 
ciaries are  parties,  so  that  the  rights  of  all  may  be  settled 
and  adjudged.  {Gates  v.  Lane,  44  Gal.  392;  Bettis  v. 
Townsend,  61  Gal.  333.)  McBrown's  single  interest  as  a 
member  of  the  league  cannot  be  tried  and  determined  in  a 
collateral  way  in  an  action  founded  upon  a  separate  and 
distinct  instrument  in  writing  to  which  the  other  benefi- 
ciaries were  not  parties. 

We  find  no  reversible  error  in  the  proceedings. 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.,  Myrick,  J.,  and  Sharpstein,  J.,  con- 
curred. 

Thornton,  J.,  dissented. 

Rehearing  denied. 

LXX.  CAL. — 7 
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[No.  20110.     In  Bank. —  June  29,  1886.] 

THE  PEOPLE,  Respondent,  v.  PETER  MARSEILER, 

Appellant. 

Cbiminal  Law  —  Assault  with  Intent  to  Murdeb  —  Infobma- 
TION.  —  An  information  for  an  assault  with  intent  to  murder  ia 
sufficient  if  it  substantially  complies  with  the  requirements  of 
sections  950-952  of  the  Penal  Code. 

Id.  —  Instructions  —  Review  or  on  Appeal.  —  Alleged  errors  in 
the  instructions  to  the  jury  in  a  criminal  case  will  not  be  con- 
sidered on  appeal  if  the  instructions  are  not  embodied  in  the 
record. 

Id.  —  Hearsay  Evidence  —  Immaterial  Error.  —  The  admission 
in  evidence  of  a  statement  by  tlie  person  alleged  to  have  been 
assaulted,  made  without  the  presence  of  the  defendant  and  about 
two  hours  after  the  assault,  to  the  effect  that  he  was  shot,  without 
indicating  by  whom  the  shot  was  fired,  is  not  prejudicial  to  the 
defendant  if  the  latter  admits  when  testifying  in  his  own  behalf 
to  having  fired  the  shot  complained  of. 

Id.  —  Error  in  admitting  hearsay  evidence  of  a  certain  fact  is  cured 
if  the  defendant  subsequently  testifies  to  the  same  effect. 

Id.  —  Assault  with  Deadly  Weapon  —  Condition  or  Defendant 
AS  TO  Sobriety  —  Evidence  —  Intent.  —  Where  an  informa- 
tion charges  the  defendant  with  an  assault  with  intent  to  mur- 
der, and  he  is  convicted  of  an  assault  with  a  deadly  weapon,  the 
exclusion  of  evidence  tending  to  show  his  condition  as  to  sobriety 
or  the  contrary  at  the  time  of  the  assault  is  not  error,  as  the 
offense  of  which  the  defendant  was  convicted  does  not  involve  the 
necessity  of  proof  of  any  specific  intent  to  commit  it. 

Id.  —  Reputation  of  Defendant  for  Peace  and  Qliet  —  Rejection 
OF  Evidence  of.  —  On  the  trial,  the  defendant's  counsel  asked 
a  witness  if  he  knew  the  reputation  of  the  defendant  for  peace 
and  quietude  in  the  community  in  which  he  lived.  The  district 
attorney  objected  to  the  question  because  it  had  not  been  shown 
that  the  witness  knew  the  particular  community  in  which  the 
defendant  lived.  The  court  thereupon  asked  the  witness  several 
questions,  and  then  sustained  the  objection.  The  record  does  not 
show  what  these  questions  were,  nor  whether  the  witness  knew 
in  what  community  the  defendant  lived.  He/d,  that  the  objection 
was  properly  sustained. 

Id.  —  Improper  Question  —  Answer  —  Error  witholt  Prrtudice. 
. —  The  allowance  of  an  improper  question  to  be  put  to  a  witness 
against  the  objection  of  the  defendant  will  be  considered  as  with- 
out prejudice  if  the  record  fails  to  show  that  any  answer  was  given 
to  the  question. 

Id.  —  Expert  Testimony  as  to  Eyesight.  —  A  physician  cannot 
testify  as  an  expert  to  the  relative  powers  of  eyesight  of  two 
different  persons,  under  certain  named  conditions,  unless  it  is 
first  shown  that  he  has  made  an  examination  of  their  eyes. 

Id.  —  Absence  of  Witness  from  Trial  —  Refusal  of  Bench-war- 
rant. —  On  the  trial,  certain  witnesses  for  the  defendant,  who 
had   been  served  with   subpcenas  out  of  the  county  in  which  the 
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action  was  tried,  did  not  appear  when  called  to  testify.  The  de- 
fendant thereupon  asked  for  a  bench-warrant  to  enforce  their  ap- 
pearance. The  court  denied  the  application.  It  did  not  appear 
by  affidavit  or  other  sworn  statement  what  was  sought  to  be  proved 
by  the  witnesses,  or  that  their  testimony  would  have  been  material 
to  the  defendant,  or  that  they  were  within  immediate  reach  of 
the  process  of  the  court.  Ucid^  that  the  action  of  the  court  was 
proper. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

James  A.  Hall,  for  Appellant. 

Attorney-General  Marshall,  for  Respondent. 

FooTE,  C. — The  defendant  was  by  a  jury  found  guilty 
of  an  assault  with  a  deadly  weapon.  He  has  appealed 
from  the  judgment  of  conviction  and  an  order  denying 
iiim  a  new  trial. 

The  demurrer  to  the  information  was  properly  over- 
ruled; the  latter  was  in  substantial  conformity  to  the  re- 
rjuirements  of  sections  950-952  of  the  Penal  Code,  and 
charged  but  one  offense,  an  assault  with  intent  to  kill  and 
murder. 

The  alleged  imperfections  in  the  charge  of  the  court  to 
the  jury  cannot  be  considered  here,  as  in  the  record  before 
us  that  charge  does  not  appear. 

The  defendant  complains  that  the  court  allowed  a  wit- 
ness to  testify,  against  the  former's  objection,  that  one  Mor- 
ris, the  person  alleged  to  have  been  assaulted,  told  the 
witness  about  two  hours  after  the  alleged  shooting  that  he, 
Morris,  was  shot. 

The  defendant  himself,  when  sworn  as  a  witness,  ad- 
mitted to  having  fired  the  shot  complained  of,  for  the 
purpose  of  scaring  Morris,  and  the  statement  first  referred 
to  did  not  indicate  who  fired  the  shot;  hence  by  its  ad- 
mission in  evidence  the  defendant  was  not  prejudiced. 
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The  objection  that  it  was  hearsay  evidence  was  made 
to  the  statement  of  E.  Dakin  that  Morris  had  claimed  in 
his  presence,  but  not  in  that  of  the  defendant,  that  a  cer- 
tain gun  belonged  to  the  latter.  For  the  reason  that  the 
defendant  identified  that  very  gun  as  his  own  when  testify- 
ing, the  error,  if  any,  was  cured. 

The  court  is  said  to  have  erred  in  not  permitting  Peter 
Morris  to  answer  a  question  as  to  the  condition  of  the  de- 
fendant as  to  sobriety  or  the  contrary  at  the  time  of  the 
alleged  shooting. 

As  the  offense  of  which  the  defendant  was  convicted 
did  not  involve  the  necessity  of  proof  of  any  specific  intent 
to  commit  it,  evidence  as  to  whether  the  defendant  was 
drunk  or  sober  at  the  time  of  the  alleged  shooting  was 
immaterial,  and  the  court  committed  no  error  in  ex- 
cluding it. 

The  defendant's  counsel  propounded  to  a  witness  this 
question :  — 

"  Do  you  know  the  reputation  of  this  defendant  for  peace 
and  quietude  in  the  community  in  which  he  lives  ?" 

The  district  attorney  objected  to  it  upon  the  ground 
that  it  had  not  been  shown  whether  as  a  matter  of  fact 
the  witness  knew  the  particular  community  in  which  the 
defendant  lived.  By  the  bill  of  exceptions  it  appears 
that  the  court  thereupon  asked  the  witness  several  ques- 
tions, and  then  sustained  the  objection.  What  those  ques- 
tions were  does  not  appear  in  the  record,  nor  does  it  ap- 
pear therein  that  the  witness  knew  what  community  the 
defendant  lived  in. 

From  which  it  must  be  presumed  that  the  court  was 
satisfied  the  witness  did  not  know  the  defendant's  repu- 
tation as  asked  for  in  the  community  in  which  he  lived, 
and  properly  sustained  the  objection  of  the  district  attor- 
ney. 

A  question  put  by  the  district  attorney  to  one  Pratch- 
ner,  a  witness,  as  follows :  "  Did  you  ever  get  drunk  there 
with  him?"  was  objected  to  as  irrelevant,  immaterial,  and 
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not  proper  cross-examination,  but  was  allowed  by  the  court 
to  be  asked. 

Since  no  answer  to  the  question  is  shown  by  the  record 
to  have  been  given,  it  does  not  appear  that  the  defendant 
was  deprived  of  any  legal  right. 

The  defendant  further  complains  that  the  court  below 
erred  in  not  permitting  a  question  to  be  answered  asked 
by  his  counsel  of  certain  physicians  as  experts,  as  fol- 
lows :  — 

"  Suppose  that  on  a  medium  dark  night,  one  man  was 
standing  a  distance  of  twenty-five  paces  from  another,  that 
one  of  the  men  had  lost  one  eye,  would  he  be  as  apt  to 
see  the  movements  and  what  was  done  by  the  other  man 
as  if  he  had  both  eyes  in  good  condition?" 

The  defendant  then  offered  to  prove  by  those  physi- 
cians that  under  the  circumstances  mentioned  in  that 
question  the  prosecuting  witness,  a  one-eyed  man,  could 
not  have  seen  as  well  as  the  defendant,  who  possessed  two 
eyes. 

It  seems  to  us  that  to  render  such  a  question  or  such 
evidence  proper,  it  ought  first  to  have  been  shown  that 
those  physicians  had  made  an  examination  of  the  eyes 
of  Morris  and  the  defendant;  for  without  a  knowledge 
of  the  structure,  condition,  and  powers  of  the  particular 
eyes  about  which  they  were  called  upon  to  give  evidence, 
it  is  impossible  to  perceive  how  they  could  better  have 
known  anything  about  the  relative  powers  of  the  two 
men's  eyes  under  the  conditions  named  than  any  un- 
professional person  could  have  done  by  simply  looking  at 
the  two  men  casually,  or  as  the  question  was  put,  with- 
out even  looking  at  any  two  particular  men,  or  at  any 
men  at  all. 

The  action  of  the  court  in  not  issuing  attachments  for 
certain  witnesses  for  the  defendant  is  also  assailed  as 
erroneous. 

It  appears  that  the  two  witnesses  in  question  had  been 
duly  subpoenaed  to  appear,  but  it  does  not  appear  but  that 
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the  defendant  knew  they  were  not  present  when  he  went 
to  trial. 

After  the  case  for  the  people  was  closed,  and  the  de- 
fendant had  testified,  and  numerous  other  witnesses  had 
been  sworn  and  testified  in  his  behalf,  the  two  above  re- 
ferred to  were  called  at  the  court-room  door  by  the  sheriff, 
and  failed  to  answer.  Then  a  bench-warrant  was  asked 
for  by  the  defendant  to  enforce  their  appearance. 

It  did  not  appear  by  affidavit  or  any  sworn  statement 
what  was  sought  to  be  proved  by  those  witnesses  or  either 
of  them,  or  that  the  evidence  expected  from  them  was  in 
any  particular  material  to  the  defense. 

The  trial  of  this  cause  was  had  in  Santa  Cruz  County; 
the  witnesses  were  served  with  the  subpoena  in  Santa 
Clara  County,  California.  From  all  which  we  do  not 
perceive  that  the  court  in  refusing  to  grant  the  attach- 
ment for  the  witnesses  abused  the  discretion  vested  in 
it  in  reference  to  such  matters.  There  appeared  to  be 
no  need  for  their  evidence  upon  the  part  of  the  defend- 
ant, they  are  not  shown  to  have  been  within  easy  or  imme- 
diate reach,  and  for  all  that  the  court  knew,  the  trial  might 
have  been  uselessly  prolonged  for  several  days  without  the 
witnesses  being  then  forthcoming,  or  their  testimony  of  any 
value  when  had. 

The  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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JAMES  H.  SWIFT  et  al.,  Respondents,  v.  T.  GOOD- 
RICH ET  AL.,  Appellants. 

RiPABIAlT    PbOPBIETOBS    —    USE    OP    WATERS    OF    STREAM    —    LbASE    — 

Estoppel.  —  An  upper  riparian  proprietor  who  enters  into  an 
agreement,  purporting  to  be  a  lease,  with  a  lower  proprietor, 
whereby  the  latter  grants  to  him  for  a  certain  term  the  right 
to  the  use  of  the  waters  of  the  adjoining  stream  for  domestic  pur- 
poses and  irrigation,  is  not,  upon  the  expiration  of  the  agreement, 
estopped  from  asserting  his  right  as  a  riparian  proprietor  to  the 
use  of  the  water  of  the  stream. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County. 

The  action  was  brought  to  restrain  the  defendants  from 
using  or  diverting  the  waters  of  a  certain  stream.  The 
plaintiffs  recovered  judgment  as  prayed  for.  The  further 
facts  are  stated  in  the  opinion  of  Mr.  Justice  Mc- 
Kinstry. 

R.  B.  Canfield,  for  Appellants. 
W.  C.  Stratton,  for  Resf)ondents. 

McKiNSTRY,  J. —  The  complaint  was  demurred  to  on  the 
ground  that  it  did  not  state  a  cause  of  action. 

The  complaint  avers  that  the  plaintiffs  and  defendants 
are  riparian  proprietors, —  the  lands  of  defendants  lying 
above  those  of  the  plaintiffs,  on  Bush  Creek.  And  fur- 
ther avers  that  on  the  fourth  day  of  March,  1874,  Jarvis 
Swift  (predecessor  in  interest  of  plaintiffs)  and  B.  T.  Dins- 
more  (grantor  of  defendants)  executed  a  certain  instru- 
ment in  words  and  figures  as  follows :  — 

"This  indenture  of  lease  made  and  entered  into  this 
fourth  day  of  March,  A.  D.  1874,  between  Jarvis  Swift, 
the  party  of  the  first  part,  and  B.  T.  Dinsmore,  the  party 
of  the  second  part,  both  residents  of  Montecito,  in  the 
county  of  Santa  Barbara,  state  of  California,  witnesseth: 
That  the  said  party  of  the  first  part  hereby  grants  to  the 
party  of  the  second  part  the  right  and  privilege  to  the 
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free  use  of  the  water  of  a  certain  stream  running  near 
the  house  of  said  Dinsmore,  known  as  Bush  Creek,  for  all 
the  necessary  purposes  of  his  house  use,  and  the  same  to 
be  taken  from  said  stream  where  it  is  now  taken,  and 
then  to  be  turned  back  into  the  stream  at  a  point  imme- 
diately below  where  the  party  of  the  second  part  now 
obtains  water  for  family  and  house  use,  and  the  party  of 
the  first  part  further  agrees  that  the  party  of  the  second 
part  shall  have  the  use  of  the  water  for  irrigation  to  the 
same  amount  now  required  as  often  as  it  shall  be  neces- 
sary, and  without  waste  or  injury  to  the  party  of  the 
first  part,  and  after  the  water  has  been  so  used,  to  be 
turned  back  again  into  the  stream  at  the  same  point 
hereinbefore  mentioned;  and  the  said  party  of  the  second 
part  agrees  and  binds  himself  to  not  use  the  water  so 
taken  from  said  stream  for  any  other  purposes  than 
those  agreed  upon  by  this  lease,  and  in  such  a  manner 
as  to  avoid  the  least  waste,  and  after  using  the  water  for 
irrigation,  to  turn  it  back  into  the  stream  at  the  point 
above  mentioned,  and  that  he  will  use  all  reasonable  efforts 
to  keep  the  water  confined  in  the  place  where  said  water 
is  to  be  returned  into  the  stream,  and  for  the  privileges 
hereby  granted  by  this  lease,  the  party  of  the  second  part 
agrees  to  pay  to  the  party  of  the  first  part  one  dollar  per 
year  for  the  period  of  ten  years ;  this  lease  shall  be  for  tht 
term  of  ten  years  from  this  date. 

"  Jarvis  Swift. 

"  B.  T.  Dinsmore." 

That  immediately  upon  the  execution  of  said  "  lease," 
Dinsmore  used  the  water  of  said  creek  as  therein  provided, 
and  he  and  his  successors  so  used  said  water  during  the 
term  in  the  lease  specified. 

That  the  lease  expired  March  4,  1884,  and  that  defend- 
ants have  continued  ever  since  to  use,  and  will  unless 
enjoined  continue  to  use,  the  water  "  for  all  necessary 
house  use,  at  the  house  mentioned  in  said  lease  (on  de- 
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fendant's  land),  and  to  use  said  water  upon  said  land  owned 
by  them  for  the  purposes  of  irrigation/'  etc. 

Unless  the  defendants  are  estopped  by  the  written 
agreement  from  using  the  waters  for  necessary  household 
purposes,  or  from  using  the  water  for  irrigation,  the 
complaint  states  no  cause  of  action.  A  riparian  pro- 
prietor may  take  water  from  the  stream  for  necessary 
household  purposes,  and  may  make  reasonable  use  of  it 
for  purposes  of  irrigation.  {Lux  v.  Haggin,  69  Cal.  255.) 
There  is  no  averment  in  the  complaint  that  the  upper  ri- 
parian proprietors  have  been  or  are  using  an  unreasonable 
quantity  of  water  for  irrigation  purposes,  or  of  facts  show- 
ing that  the  quantity  used  for  such  purposes  has  been  or  is 
unreasonable. 

The  position  of  respondents  is,  that  when  the  grantor 
of  defendants  executed  the  "  lease,"  he  admitted  that  his 
only  right  to  the  use  of  the  water  was  that  which  he 
acquired  under  and  by  virtue  of  the  lease;  that  the  plain- 
tiff's cause  of  action  is  founded  on  the  fact  that  the  lease 
has  expired,  and  that  defendants  are  estopped  from  claim- 
ing any  right  to  the  use  of  the  water,  and  should  be  com- 
pelled to  discontinue  it. 

The  question  in  this  case  is  not  what  were  the  respective 
rights  of  the  parties  to  the  agreement  of  1874,  or  of 
their  successors,  while  the  written  agreement  was  in 
force,  but  what  were  their  rights  when  this  action  was 
commenced. 

Respondents  rely  upon  the  fourth  subdivision  of  sec- 
tion 1962  of  the  Code  of  Civil  Procedure :  "  A  tenant  is 
not  permitted  to  deny  the  title  of  his  landlord  at  the  time  of 
the  commencement  of  the  relation." 

The  statute  relates  to  existing  tenancies.  But  upon 
principles  of  justice  and  policy,  the  courts  hold  that  a 
tenant  cannot  remain  in  possession  of  the  land  demised 
after  the  expiration  of  his  term,  and  while  so  in  posses- 
sion, dispute  the  landlord's  title.  He  is  estopped  to  do  so 
because  he  entered  into  and  obtained  the  possession  from 


106  Swift  v.  Goodrich.  [Sup.  Ct. 

the  landlord.  (Bigelow  on  Estoppel,  372,  381-384.) 
After  the  expiration  of  the  lease,  however,  he  may  surren- 
der  the  possession,  and  then  assert  a  title  hostile  to  that  of 
the  landlord. 

A  statement  of  the  doctrine  shows  that  it  is  not  appli- 
cable to  a  case  like  the  present.  For  aught  that  appears, 
defendants  and  their  grantors  have  been  in  possession  of 
the  land  through  which  the  creek  flows  since  a  date  ante- 
cedent to  the  execution  of  the  written  instrument.  They 
are  not  called  on  to  surrender  the  land,  or  the  water  on  the 
land,  to  the  plaintiffs,  before  asserting  a  right  to  the  rea- 
sonable use  of  the  flowing  water. 

How  could  defendants  surrender  to  the  plaintiffs  the 
use  of  the  water  except  by  ceasing  to  use  it?  If  this 
were  necessary,  a  cessation  of  the  use,  for  however  limited 
a  period,  would  authorize  them  to  assert  their  right  to  a 
renewed  use.  But  to  say  that  a  cessation  of  the  use  for 
a  day  or  an  hour  (by  which  the  plaintiffs  would  secure 
no  substantial  benefit)  must  precede  the  assertion  by  de- 
fendants of  a  right  to  the  use  oi  the  water  would  lead  to 
an  absurdity.  On  the  other  hand,  if  the  defendants  here 
are  forever  estopped  from  claiming  any  use  of  the  water, 
they  occupy  a  very  different  and  much  less  desirable  posi- 
tion that  any  tenant  of  real  property  with  reference  to  his 
former  landlord. 

But  the  relation  of  landlord  and  tenant,  to  which  the 
rule  as  to  estoppel  is  referable,  never  existed  between  the 
parties  to  the  written  agreement  or  between  their  suc- 
cessors. Though  contracts  with  respect  to  incorporeal 
hereditaments  may  be  good  as  contracts,  they  do  not 
create  the  relation  of  landlord  and  tenant.  (1  Washburn 
on  Real  Property,  *310.)  There  may  be  an  enjoyment 
of  the  easement,  but  no  possession  such  as  can  be  made 
the  basis  of  an  action  of  ejectment.  (Taylor's  Landlord 
and  Tenant,  sec.  699.)  The  definition  of  an  easement 
excludes  the  idea  of  its  being  held  as  a  tenancy.  (Bing- 
ham on  Real  Property,  17.)     No  action   (of  ejectment) 
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will  lie  to  recover  possession  of  a  watercourse.  (Angell 
on  Watercourses,  sec.  8.)  If  it  be  conceded  that  the  par- 
ties to  the  written  agreement  might  be  estopped  from  deny- 
ing admissions  contained  in  it  while  it  was  operative,  the 
defendants  were  not  **  tenants "  within  the  meaning  of 
subdivision  4  of  section  1962  of  the  Code  of  Civil  Pro- 
cedure. Nor  are  they  tenants  holding  over  to  whom  is 
applicable  the  prohibition  which  precludes  such  from  deny- 
ing the  title  under  which  they  entered  into  possession  of 
corporeal  hereditaments  until  after  they  have  returned  the 
possession  to  him  from  whom  they  received  it. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

Judgment  reversed,  and  cause  remanded. 

Morrison,  C.  J.,  concurred. 

Myrick,  J.,  concurring. —  It  is  stated  by  respondents 
(plaintiffs)  in  their  brief,  that  their  cause  of  action  is 
founded  upon  the  fact  that  the  lease  has  expired,  and 
the  defendants  should  discontinue  the  use  of  the  water; 
that  there  is  no  issue  as  to  the  rights  of  riparian  pro- 
prietors, and  it  is  entirely  immaterial  whether  they  (plain- 
tiffs) are  or  are  not  deprived  of  the  use  of  the  water. 
Plaintiffs  assert  that  the  taking  of  the  lease  should  estop 
defendants  from  making  any  claim  to  the  use  of  the  water 
after  the  expiration  of  the  term  leased  I  am  of  opinion 
that  this  assertion  is  not  maintainable,  and  for  that  reason 
only  I  concur  in  the  judgment. 
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[No.  9069.     In  Bank. —  June  30,   1886.] 

J.  H.  ROBERTS  et  al.,  Appellants,  v,  M.  J.  DONO- 
VAN ET  AL.,  Respondents. 

SUBETIES    —    DiSCHABGE    FBOM     LIABILITY    —    PRINCIPAL    AND    AgEXT. 

—  The  sureties  on  a  bond  for  the  faithful  performance  of  the 
duties  of  an  agent  are  released  from  liability  for  the  subsequent 
defaults  of  the  agent  if  the  principal  and  agent,  without  the 
knowledge  or  consent  of  the  sureties,  materially  alter  the  terms 
of  the  contract  of  agency,  or  if  the  principal  continues  the  agent 
in  his  employ  after  knowledge  that  he  has  misappropriated  money 
coming  into  his  hands  as  agent. 
Pleading  —  Action  against  Joint  Dbbtobs  —  Counterclaim  — 
Cause  of  Action  in  Favor  or  One  Defendant.  —  In  an  action 
against  two  or  more  joint  debtors  to  enforce  their  joint  liability, 
the  summons  being  served  on  all  of  them,  one  of  the  defendants 
cannot  set  up  by  way  of  counterclaim  a  cause  of  action  existing 
in  his  favor  alone  against  the  plaintiff. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court,  and  the 
opinion  of  Commissioner  Searls. 

George  D.  Shadbume,  for  Appellants. 

E,  P,  Cole,  and  A,  N,  Drown,  for  Respondents. 

Ross,  J. —  As  far  as  it  goes,  we  are  satisfied  with  the 
opinion  delivered  when  this  case  was  pending  in  Depart- 
ment, which  will  therefore  stand  as  the  opinion  of  the  court 
upon  the  question  therein  discussed. 

But  it  is  proper  also  to  decide  whether  the  sureties 
upon  the  bond  sued  on  were  released  by  the  conduct  of 
the  plaintiffs.  The  bond,  as  stated  in  the  opinion  already 
delivered,  was  executed  by  defendant  Tobin  as  principal, 
and  defendants  Donovan  and  McGrath  as  sureties,  to  the 
plaintiffs,  conditioned  for  the  faithful  performance  by  Tobin 
of  a  contract  with  plaintiffs  by  which  he  became  their  San 
Francisco  agent  for  the  sale  on  commission  of  certain  brick, 
in  such  quantities  as  plaintiffs  might  deem  it  to  their  in- 
terest to  furnish. 
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The  agreement,  for  the  faithful  performance  of  which 
it  is  alleged  the  bond  was  executed,  was  of  date  July  29, 
1878.  Upon  the  trial  in  the  court  below,  it  was  found 
as  a  fact  "  that  on  the  ninth  day  of  April,  1879,  without 
the  assent  of  either  of  the  defendants  Donovan  or  Mc- 
Grath,  the  plaintiffs  and  defendant  Tobin  entered  into  a 
new  agreement  and  contract,  by  which  they  modified, 
varied,  altered,  and  changed  the  agreement  of  employ- 
ment of  July  29,  1878,  and  sued  on  in  the  complaint; 
and  the  said  agreement  and  contract  of  the  ninth  day  of 
April,  1879,  was  in  writing,  and  was  valid  and  binding 
on  the  said  plaintiffs  and  defendant  Tobin."  The  court 
further  found  that  in  December,  1880,  an  accounting  was 
had  between  plaintiffs  and  Tobin,  by  which  it  was  ascer- 
tained that  the  latter  had  appropriated  to  his  own  use, 
without  the  knowledge  or  consent  of  plaintiffs,  the  sum 
of  $150,  which  he  had  collected  as  their  agent,  and  that 
plaintiffs,  knowing  that  fact,  continued  him  in  their  em- 
ploy, and  failed  to  notify  the  sureties  of  the  default;  and 
further,  that  the  sureties  had  no  notice  thereof  until  after 
June  23,  1881. 

It  was  further  found  that  in  December,  1880,  plaintiffs 
and  defendant  Tobin  "  entered  into  a  new  and  binding 
agreement,  by  which  plaintiffs  agreed  still  to  employ  the 
said  Tobin  as  their  agent  for  the  sale  of  bricks  in  the 
city  and  county  of  San  Francisco,  and  to  wait  on  him 
for  the  payment  of  his  indebtedness  to  them  until  his 
commissions  for  the  sale  of  bricks  should  liquidate  the 
same;  he,  the  said  Tobin,  agreeing  to  repay  the  said 
indebtedness  by  allowing  plaintiffs  to  retain  and  keep 
back  his  commissions  to  an  amount  sufficient  to  liqui- 
date the  same;  and  said  plaintiffs  agreed  to  wait  on  said 
Tobin  for  the  repayment  of  his  said  debt  for  at  least  one 
month.  That  said  Tobin  before  June  23,  1881,  had  paid 
to  plaintiffs  all  sums  of  money  he  owed  them  by  apply- 
ing his  commissions  on  the  sale  of  brick  thereto.  That 
the  said  new  agreement  of  December,  1880,  was  without 
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the  consent  or  knowledge  of  either  of  the  defendants, 
Donovan  or  McGrath.'' 

These  acts  on  the  part  of  the  plaintiffs  operated  a 
release  of  their  sureties  from  liability  upon  the  bond 
sued  on:  1.  Because  of  the  alteration  of  the  contract 
made  in  April,  1879,  without  the  consent  of  the  sureties 
{Victor  Sewing  Machine  Co.  v.  Scheffler,  61  Cal.  530)  ;  and 
2.  Because  of  the  continuance  by  plaintiffs  of  Tobin  in 
their  employ  with  knowledge  of  his  misappropriation 
of  their  funds, —  the  sureties  being  ignorant  thereof. 
Where  there  is  a  continuing  guaranty  for  the  honesty  of 
a  servant,  if  a  master  discover  that  the  servant  has  been 
guilty  of  dishonesty  in  the  course  of  the  service,  and  in- 
stead of  dismissing,  continues  him  in  such  service  without 
the  knowledge  or  consent  of  the  guarantor,  express  or  im- 
plied, he  cannot  afterward  have  recourse  to  the  guarantor 
to  make  good  any  loss  which  may  arise  from  the  dishon- 
esty of  the  servant  during  the  subsequent  service.  If  the 
dishonesty  had  existed  before  the  surety  became  bound,  and 
the  master  had  concealed  it,  the  surety  would  not  have 
been  liable,  and  the  cases  are  the  same  in  principle. 
(Brandt  on  Suretyship,  sec.  368.) 

The  findings  are  not  sufficiently  definite  to  enable  us  to 
determine  the  relative  rights  of  plaintiffs  and  defendant 
Tobin. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Myrick,  J.,  Sharpstein,  J.,  and  McKinstry,  J.,  con- 
curred. 

The  following  is  the  opinion  of  Department  One  above 
referred  to,  rendered  on  the  28th  of  December,  1885. 

Searls,  C. —  On  the  twenty-ninth  day  of  July,  1878, 
plaintiffs  and  defendant  Thomas  D.  Tobin  entered  into 
an  agreement  in  wTiting,  by  which  Tobin  became  the 
agent  of  plaintiffs  in  San  Francisco  for  the  sale  of  their 
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bricks,  in  such  quantities  as  they  niight  deem  it  for  their 
interest  to  furnish,  said  Tobin  to  sell  on  commission,  and 
to  charge  usual  and  customary  commissions.  Tobin  was 
to  account  to  and  pay  over  from  time  to  time  to  H.  L. 
Miller,  agent  of  plaintiffs,  all  moneys  by  him  collected  on 
account  of  bricks  sold,  etc. 

Defendants  Donovan  and  McGrath  as  sureties,  and 
Tobin  as  principal,  executed  to  plaintiffs,  a  joint  bond  in 
the  sum  of  ten  thousand  dollars  gold  coin,  conditioned  for 
the  faithful  performance  by  Tobin  of  his  contract  with 
plaintiffs. 

This  action  is  brought  to  recover  $3662.20  on  the 
bond  for  the  failure  by  Tobin  to  account  and  pay  over 
moneys  by  him  averred  to  have  been  collected  on  sales  of 
brick. 

Defendant  Donovan  set  up  a  counterclaim  against  plain- 
tiffs for  four  thousand  five  hundred  dollars,  claimed  as  due 
Tobin  on  the  brick  transaction,  and  by  him  assigned  to 
Donovan  before  suit  was  brought. 

The  cause  was  tried  by  the  court,  who  filed  written  find- 
ings, upon  which  defendants  had  judgment  for  their  costs, 
except  defendant  Donovan,  who  had  judgment  on  his  coun- 
terclaim for  $2216.82,  and  costs  of  suit. 

The  cause  is  brought  here  on  appeal  by  plaintiffs  from 
the  final  judgment  and  from  an  order  denying  a  new 
trial. 

The  trial  of  the  cause  involved  an  investigation  of  lengthy 
and  somewhat  complicated  accounts,  and  as  there  was  evi- 
dence tending  to  support  the  result  arrived  at,  we  can- 
not assume  to  disturb  the  findings  of  fact.  This  being 
true,  the  respondent  does  not  need,  and  the  appellants 
would  hardly  appreciate,  the  reasons  for  the  conclusion 
at  which  we  have  arrived  as  to  the  facts  were  we  to  give 
them  in  extenso. 

The  point  is  made  by  appellant  that  the  balance 
claimed  to  have  been  due  to  Tobin,  by  him  assigned  to 
Donovan,  and  for  which  judgment  was  rendered  in  favor 
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of  the  latter,  was  not  a  legitimate  counterclaim  in  this 
action. 

A  counterclaim,  to  be  available  in  an  action,  "  must  be 
one  existing  in  favor  of  a  defendant  and  against  a  plain- 
tiff, between  whom  a  several  judgment  might  be  had  in 
the  action,  and  arising  out  of  one  of  the  following  causes 
of  action:  1.  A  cause  of  action  arising  out  of  the  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  ac- 
tion; 2.  In  an  action  arising  upon  contract;  any  other 
cause  of  action  also  arising  upon  contract  and  existing  at 
the  commencement  of  the  action."  (Code  Civ.  Proc.,  sec. 
438.) 

It  must  exist  in  favor  of  the  defendant  and  against  the 
plaintiff.     {Chase  v.  Evoy,  58  Cal.  348.) 

A  defendant  cannot  set  up  a  counterclaim  existing  in 
favor  of  another  person. 

The  test  is,  whether  defendant  could  have  maintained 
an  independent  action  on  the  demand.     (Belleau  v.  Thomp 
son,  33  Cal.  495.) 

A  surety  cannot  set  up  a  counterclaim  existing  in  favor 
of  his  principal  against  the  plaintiff  {Gillespie  v.  Torrance, 
25  N.  Y.  306) ;  nor  can  a  counterclaim  in  favor  of  a  de- 
fendant and  a  stranger  to  the  action  be  set  up  {Hook  v. 
White,  36  Cal.  299) ;  or  a  claim  against  the  plaintiff  and 
another  person.  (  Howard  v.  Shores,  20  Cal.  277 ;  Hobbs  v. 
Duff,  23  Cal.  627.) 

In  the  present  case,  Donovan  and  McGrath  were  joint 
obligors  upon  a  bond  with  Tobin.  The  latter  had  a  claim 
against  plaintiffs,  growing  out  of  transactions  under  the 
contract  for  the  faithful  performance  of  which  they  had 
become  sureties.  Tobin  assigned  his  claim  to  Donovan, 
one  of  the  sureties,  and  his  right  to  recover  thereon  is  the 
precise  question  presented. 

The  term  "  counterclaim  "  is  broader  in  its  scope  and 
meaning  than  "  set-off/'  and  includes  not  only  demands 
which  were  the  subject  of  set-off  and  recoupment,  but  also 
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in  our  state  equitable  demands.  A  set-off,  prior  to  the  code, 
could  in  most  of  the  states  only  be  interposed  where  the 
demand  was  certain,  or  capable  of  being  made  certain  by 
calculation,  and  could  not  be  sustained  for  unliquidated 
damages  in  a  court  of  law. 

The  defense  of  recoupment  was  one  in  which  the  de- 
fendant was  permitted,  in  an  action  upon  a  contract,  to 
show  that,  by  reason  of  some  failure  of  the  plaintiff  on 
his  part  to  perform  his  cross-obligations  under  the  con- 
tract, defendant  had  suffered  damage,  which  he  was  per- 
mitted to  discount,  keep  back,  cut  off,  or  recoup  to  the 
extent  of  his  damage,  but  not  exceeding  the  demand  of 
plaintiff  on  the  same  contract.  This  defense  was  allowed 
at  law,  usually,  but  not  always,  by  virtue  of  some  statu- 
tory provision;  its  object  being  to  avoid  circuity  of 
action.  If  a  defendant  failed  to  recoup  damages  where 
he  might  do  so,  he  was  afterwards  precluded  from  main- 
taining an  action  therefor,  as  he  is  now  by  our  code  for 
counterclaims  arising  under  subdivision  1  of  section  438 
of  the  Code  of  Civil  Procedure.  A  counterclaim  under 
said  subdivision  includes  a  cause  of  action  arising  out  of 
the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the  subject 
of  the  action. 

It  has  been  held  in  New  York,  under  a  statute  precisely 
like  our  own,  that  the  term  "  transaction  "  is  a  broader  one 
than  "  contract."  A  contract  is  a  transaction,  but  a  trans- 
action is  not  necessarily  a  contract.  ( Xenia  Branch  Bank  v. 
Lee,  7  Abb.  Pr.  372.) 

We  do  not,  however,  deem  it  necessary  to  enter  upon 
a  discussion  of  the  distinctions  between  the  several  cases 
provided  for  by  subdivisions  1  and  2  of  section  438  of 
the  Code  of  Civil  Procedure,  for  the  manifest  reason 
that  the  counterclaim  set  up  by  defendant  Donovan  must 
come  under  one  or  the  other  of  those  provisions;  and 
for  the  purposes  of  the  decision,  it  matters  not  which.  If 
the  counterclaim  cannot  be  sustained,  it  must  be  for  the  rea- 
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son  that  a  several  judgment  cannot  be  had  between  defend- 
ant Donovan  and  plaintiffs. 

The  action  is  brought  upon  the  joint  bond  of  all  the  de- 
fendants. Were  it  a  joint  and  several  bond,  no  difficulty 
could  arise ;  for  where  the  cause  of  action  is  several  as  well 
as  joint,  a  several  judgment  may  be  entered  without  refer- 
ence to  the  mere  form  of  action. 

So,  too,  when  the  cause  of  action  is  against  several  de- 
fendants jointly,  a  portion  only  of  whom  are  served,  judg- 
ment may  be  taken  against  those  served,  under  section  414 
of  the  Code  of  Civil  Procedure,  and  proceedings  may 
afterward  be  had  in  such  cases  against  those  not  served, 
under  section  989,  etc.,  of  the  Code  of  Civil  Procedure. 
And  under  section  1543  of  the  Civil  Code,  the  release  of  a 
joint  debtor  does  not  discharge  others. 

It  is  submitted,  however,  that  where  all  of  several  joint 
debtors  are  sued  and  served  with  process,  all  being  equally 
liable,  save  in  a  few  exceptional  cases,  of  which  this  is  not 
one,  a  several  judgment  cannot  be  entered,  but  the  judg- 
ment, like  the  demand,  must  be  joint. 

Pomeroy,  after  discussing  at  considerable  length  the 
several  questions  arising  under  counterclaims,  at  section 
761  of  his  work  on  Remedies,  sums  up  as  follows :  "  1. 
When  the  defendants  in  an  action  are  joint  contractors, 
and  are  sued  as  such,  no  counterclaim  can  be  made 
available  which  consists  of  a  demand  in  favor  of  one  or 
some  of  them;  2.  When  the  defendants  in  an  action  are 
jointly  and  severally  liable,  although  sued  jointly,  a 
counterclaim  consisting  of  a  demand  in  favor  of  one  or 
some  of  them  may,  if  otherwise  without  objection,  be  in- 
terposed." 

We  think  this  to  be  the  true  rule,  applicable  to  the  facts 
of  the  present  case,  and  that  under  it  the  several  demand 
of  Donovan  was  not  a  proper  counterclaim  in  the  action 
against  him  and  his  co-defendants  upon  a  joint  demand 
against  them  all. 

Springer  v.  Dwyer,  50  N.  Y.  19,  cited  by  counsel  for 
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respondent,  is  not  in  conflict  with  the  rule  as  stated. 
That  was  an  action  for  a  promissory  note  against  the 
maker  and  indorsers,  who  were  severally  liable  to  plain- 
tiff. 

People  V.  Cram,  8  How.  Pr.  151,  was  a  case  of  joint  and 
several  liability. 

Persons  v.  Nash,  8  How.  Pr.  455,  was  also  a  case  of 
joint  and  several  liability,  and  it  was  expressly  held 
that  where  there  was  a  several  liability,  a  defendant 
severally  liable  could  avail  himself  of  a  set-off  in  his 
favor. 

\\t  know  of  no  well-considered  case  in  which  it  has 
been  held  that  one  of  two  or  more  defendants  jointly,  and 
not  jointly  and  severally,  liable,  has  been  permitted  to  set 
up  a  counterclaim  due  to  him  only. 

It  sometimes  occurs  that  the  very  facts  constituting  a 
counterclaim  may  be  and  are  a  defense  to  the  action  t(^ 
the  extent  of  defeating  the  plaintiff's  right  to  recover.  In 
such  cases  and  for  such  purposes  the  doctrine  we  have 
advanced,  so  far  as  the  defense  is  concerned,  has  no  ap- 
plication. 

It  follows  that  the  objection  to  the  counterclaim  inter- 
posed in  the  court  below  should  have  been  sustained,  and 
that  the  judgment  and  order  denying  a  new  trial  should  be 
reversed  and  cause  remanded. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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[No.  20174.     In  Bank.  — June  30,  1886.] 

THE  PEOPLE,  Respondent,  v.  WINFIELD  DONALD- 
SON, Appellant. 

Criminal  Law  —  Obtainino  Property  under  False  Pretenses  — 
Information.  —  An  information  for  obtaining  money  under  false 
pretenses  is  sufficient  if  it  charges  the  offense  substantially  in  the 
language  of  the  Penal  Code  defining  it. 

Id.  —  Bank  Check  —  False  Token  —  Want  op  Funds  to  Meei 
Check.  —  In  a  prosecution  for  obtaining  property  under  false 
pretenses,  a  bank  check  drawn  by  the  defendant  in  favor  of  thf 
person  alleged  to  have  been  defrauded,  and  in  payment  of  tht 
property  obtained,  is  a  false  token  within  the  meaning  of  section 
1110  of  the  Penal  Code,  if  the  defendant  knew  when  he  cave  the* 
check  that  he  had  neither  funds  to  meet  it  nor  credit  at  the  bank 
upon  which  it  was  drawn. 

Id.  —  Evidence  —  Instruction.  —  Where  the  evidence  discloses 
that  the  property  was  obtained  through  the  instrumentality  of 
such  a  false  token,  the  refusal  to  instruct  the  jury  to  acquit  unless 
they  found  that  the  defendant  told  the  owner  of  the  property  that 
he  had  the  money  in  bank,  and  that  the  owner  was  induced  to 
part  with  the  property  by  reason  of  that  representation,  is  not 
error. 

Id.  —  Delivery  of  Property  —  Vesting  of  Title  —  Question  for 
Jury  —  Conflict  of  Evidence.  —  In  such  a  case,  the  question 
whether  or  not  the  property  was  delivered  and  title  thereto  vested 
in  the  defendant  before  the  giving  of  the  check  is  for  the  jury, 
and  its  finding  thereon  will  not  be  disturbed  when  the  eviaence 
is  confiicting. 

Id.  —  Evidence  Favorable  to  Defendant.  —  A  defendant  cannot 
object  to  the  introduction  of  evidence  if  its  only  effect  was  favor- 
able to  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  refusing  a  new 
trial. 

The  information  charged  the  defendant  with  the  of- 
fense of  obtaining  property  under  false  pretenses,  in 
that  he  did  willfully,  unlawfully,  knowingly,  and  design- 
edly obtain  from  one  J.  P.  Spence  certain  hogs  belong- 
ing to  him  and  in  his  possession,  by  falsely  pretending 
to  Spence  that  he,  the  defendant,  had  in  the  Commercial 
and  Savings  Bank  of  San  Jose  the  sum  of  $196.70,  and 
did,  with  intent  to  cheat  and  defraud  said  Spence,  make, 
execute,  sign,  and  deliver  to  him  a  check  upon  that  bank 
for  such  amount.     The  information   further  alleged  that 
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Spence  was  induced  to  part  with  his  property  by  reason 
of  such  representation,  and  that  the  defendant  knew  at 
the  time  that  he  had  no  money  or  credit  in  the  bank, 
and  had  no  reason  to  believe  that  the  check  would  be 
honored  or  paid.  The  further  facts  are  stated  in  the 
opinion. 

/.  M.  Lucas,  for  Appellant. 

Attorney-General  Marshall,  and  Howell  C.  Moore,  for 
Respondent. 

FooTE,  C. —  The  defendant  was  found  guilty  by  a  jury 
of  having  obtained  certain  property  from  one  Spence  un- 
der false  pretenses,  with  intent  to  cheat  and  defraud 
him. 

From  the  judgment  of  conviction  and  an  order  refus- 
ing a  new  trial  appeals  are  taken.  His  first  contention 
is,  that  the  information  filed  against  him  was  insufficient, 
and  that  the  court  erred  in  overruling  the  demurrer  filed 
thereto. 

Upon  examination,  we  are  satisfied  that  the  court  was 
right  in  its  ruling  in  that  matter. 

The  information  charged  the  oflFense  in  proper  language 
sufficient  to  meet  the  requirements  of  sections  532,  950,  951, 
and  952  of  the  Penal  Code.  The  charge  of  the  learned 
judge,  giving  to  it  an  unstrained  interpretation,  was,  we 
think,  in  all  respects  in  accordance  with  law,  and  was  espe- 
cially full  and  fair  toward  the  defendant. 

The  refusal  to  give  certain  instructions  asked  by  the 
defendant  is  assigned  as  error  also.  They  were  as  fol- 
lows :  — 

"  Before  you  can  convict,  you  must  find  as  a  fact  in 
this  case  that  before  the  sale  and  delivery  of  the  hogs  in 
question,  the  defendant  represented  to  Mr.  Spence  that 
he  had  at  that  time  in  the  Commercial  and  Savings  Bank 
of  San  Jos6  the  sum  of  $196.70,  and  that  Mr.  Spence  re- 
lied solely  on  such  representation   in  parting  with   said 
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hogs ;  in  other  words,  that  he  would  not  have  parted  with 
said  hogs  or  delivered  them  to  the  defendant  unless  the 
defendant  had  told  him  that  he  had  such  money  in  bank, 
and  that  that  representation  induced  Mr.  Spence  to  part 
with  said  hogs;  if  you  do  not  so  find,  you  must  acquit  the 
defendant." 

"  A  bank  check  is  not  a  false  token  within  the  statute." 

It  is  very  clear  that  if  the  court  had  given  the  first  of 
these  instructions,  the  jury  would  have  been  compelled 
to  exclude  from  consideration  all  that  was  said  or  done 
in  the  transaction  tending  to  prove  the  defendant's  guilt, 
and  would  have  been  obliged  to  acquit  him  unless  it  had 
appeared  that  the  defendant  had  said  to  Mr.  Spence  when 
he  handed  him  the  check,  "  I  have  the  money  that  check 
calls  for  in  the  Commercial  and  Savings  Bank  of  San 
Jose."  Such  a  misleading  instruction,  utterly  discarding 
all  the  evidence  pertinent  to  the  issue,  was  very  properly 
refused. 

A  bank  check  may  be  a  false  token,  and  would  be  such 
under  the  statute,  if  the  drawer  knew  when  he  gave  it, 
payable  to  a  person  other  than  himself,  that  he  had  neither 
funds  to  meet  it  nor  credit  at  the  bank  upon  which  he 
drew  it.  (Penal  Code,  sec.  532;  Commonwealth  v.  Drew, 
19  Pick.  186;  Rex  v.  Jackson,  3  Coop.  370;  Roscoe's  Crim. 
Ev.,  2ded.,  419.) 

There  was  evidence  given  on  the  trial  of  the  cause  which 
tended  to  show  that  the  defendant  did  not  have  the  money 
to  meet  the  alleged  fraudulent  check,  or  credit  at  the  bank 
upon  which  he  drew  it  which  would  warrant  any  belief 
on  his  part  that  it  would  be  paid. 

The  court  could  not  rightfully  have  taken  such  evidence 
from  the  jury,  and  therefore  did  not  give  the  second  in- 
struction above  referred  to. 

The  bank  check  for  $196.70  in  writing,  together  with 
the  other  evidence  in  the  cause,  was  sufficient  under  sec- 
tion 1110  of  the  Penal  Code,  which  requires  that  "  upon  a 
trial   for  having,    with   an   intent  to  cheat  and   defraud 
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another  designedly  by  any  false  pretense,  ....  obtained 
from  any  person  any  money,  personal  property,  or  valu- 
able thing,  the  defendant  cannot  be  convicted  if  the  false 
pretense  was  expressed  in  language  unaccompanied  by  a 
false  token  in  writing,"  etc. 

The  defendant  further  complains  that,  according  to  the 
evidence  in  the  case,  he  was  not  shown  to  have  been  guilty 
of  any  offense  known  to  the  law;  for  he  claims  that  the 
things  which  he  was  charged  to  have  obtained  from  one 
Spence  by  false  pretenses  were  actually  purchased  by  him 
from  Spence,  and  title  thereto  vested  in  him,  and  a  deliv- 
ery had  before  the  giving  of  his  check.  This  was  a  ques- 
tion for  the  jury;  they  have  determined  it  against  the 
defendant,  and  we  cannot  say  their  verdict  was  wrong,  the 
evidence  being  somewhat  conflicting. 

It  is  also  objected  to  that  the  court  allowed  a  certain 
check  for  the  sum  of  $150  to  be  introduced  in  evidence. 

Of  that  the  defendant  cannot  be  heard  to  complain,  for 
the  reason  that  its  only  effect,  if  any  it  had,  was  favor- 
able to  him,  for  the  jury  might  have  been  led  by  that 
means  to  believe  in  his  good  faith  in  the  original  trans- 
action, as  at  the  time  of  the  giving  of  the  last  check  he  was 
shown  to  have  paid  some  cash  to  Mr.  Spence  on  the  first 
check  (the  giving  of  which  was  alleged  to  have  been  fraud- 
ulent), and  to  have  given  that  for  $150  in  lieu  of  the  bal- 
ance due  upon  the  first. 

We  perceive  no  prejudicial  error  in  the  record,  and  the 
judgment  and  order  should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  20164.     In  Bank.  — June  30,  1886.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  N.  WEBB, 

Appellant. 

Criminal  Law  —  Impeachicent  or  Witness  —  Gross-examination 
—  Matters  Collateral  to  Issue.  —  On  the  trial  of  a  criminal 
case,  where  a  witness  for  the  defendant,  after  he  had  been  examined 
and  cross-examined,  is  recalled  by  the  prosecution  for  further 
cross-examination,  in  order  to  lay  a  foundation  for  his  impeach- 
ment, the  answers  of  the  witness  given  on  his  further  cross-exam- 
ination, concerning  matters  collateral  to  the  issues,  are  binding 
on  the  prosecution,  and  as  to  them  he  cannot  be  contradicted. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  defendant  was  convicted  of  the  crime  of  perjury, 
alleged  to  have  been  committed  in  falsely  swearing  to  a 
petition  for  a  writ  of  habeas  corpus,  to  the  effect  that  he 
knew  of  his  own  knowledge  that  one  Margaret  Dix  was 
unlawfully  imprisoned  and  restrained  of  her  liberty  at 
the  Magdalen  Asylum,  in  the  city  and  county  of  San 
Francisco,  by  the  person  having  charge  thereof,  whereas, 
he  did  not  know  such  fact,  or  that  Margaret  Dix  was 
unlawfully  or  otherwise  imprisoned  or  restrained  by  any 
one  or  at  any  place.  On  the  trial,  after  the  prosecution 
and  defense  had  closed  their  case,  the  court  permitted 
the  prosecution  to  recall  one  B.  F.  Napthaly,  a  witness 
for  the  defendant,  for  further  cross-examination.  On 
such  cross-examination,  the  witness,  after  testifying  that 
he  presented  the  petition  for  the  writ  to  D.  J.  Murphy, 
the  judge  of  the  Superior  Court  who  issued  it,  was  asked 
by  the  prosecution  whether  at  that  time  he  stated  to 
Judge  Murphy  that  he  would  not  be  responsible  for  the 
writ,  that  he  knew  nothing  about  it,  and  did  not  like  the 
appearance  of  the  petitioner.  The  witness  denied  having 
made  such  statements.  The  prosecution,  against  the 
objection  and  exception  of  the  defendant,  then  called 
Judge  Murphy,   who  contradicted  the  witness  in  this  re- 
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gard.     The  further  facts  are  stated  in  the  opinion  of  the 
court. 

John  D.  Whaley,  for  Appellant. 

Attorney-General  Marshall,  for  Respondent. 

The  Court. —  On  the  trial  of  this  case,  after  the  prose- 
cution had  announced  that  the  case  was  closed,  the  court 
permitted  the  district  attorney  to  recall  a  witness  for  the 
defendant,  who  had  been  examined  and  cross-examined, 
for  further  cross-examination,  in  order  to  lay  a  founda- 
tion for  impeaching  him.  On  the  cross-examination  for 
that  purpose,  the  witness  was  asked  questions,  which  were 
answered  without  objections.  But  the  subject-matter  of 
the  cross-examination  was  collateral,  and  not  relative  to 
the  issues  being  tried,  and  the  prosecution  was  bound 
by  the  answers  of  the  witness;  as  to  them  he  could  not 
be  contradicted.  It  was  therefore  error  to  allow,  against 
the  objections  and  exceptions  of  the  defendant,  the  testi- 
mony offered  and  given  to  contradict  the  witness.  {People 
V.  Devine,  44  Cal.  452;  People  v.  Furtado,  67  Cal.  345.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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J.  N.  PAGE  ET  AL.,  Appellants,  v.  G.  M.  SUMMERS 
ET  AL.,  Respondents. 

Location  of  Mmiwo  Claims  —  Agreement  fob  —  Rights  of  Par- 
ties AFTER  Dissolution  —  Trust.  —  Where  an  agreement  pro- 
viding for  the  prospecting  and  location  of  mining  claims  for  the 
benefit  of  all  the  parties  thereto  is  dissolved  by  mutual  consent, 
neither  of  the  parties  is  under  any  obligation  to  the  others  to 
perfect  locations  commenced  in  pursuance  of  the  affreeraent;  and 
subsequent  locations  covering  the  same  ground  made  by  some  of 
them  are  not  held  in  trust  for  the  others. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Mono 
County,  and  from  an  order  refusing  a  new  trial. 

On   the   15th   of   April,    1881,   the   plaintiffs   and   the 
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defendant  Young  entered  into  a  contract  for  the  pur- 
pose of  prospecting  for  and  locating  mines  in  the  Pat- 
terson Mining  District  in  Mono  County,  California. 
The  contract  remained  in  force  until  the  12th  of  May, 
1881,  when  it  was  terminated  by  mutual  consent.  Im- 
mediately after  the  execution  of  the  contract,  Frost  and 
Young,  two  of  the  parties  thereto,  discovered  a  mineral 
vein  in  the  mining  district,  and  on  or  about  the  27th  of 
April,  1881,  located  a  claim  thereon  known  as  the  "  Ken- 
tuck."  The  notice  of  location  named  the  plaintiff  Page 
and  the  defendant  Young  as  the  locators.  On  the  5th 
of  May,  1881,  they  located  another  claim  on  the  vein, 
the  notice  of  location  of  which  named  Page,  Frost,  and 
another  of  the  prospecting  party  as  the  locators.  From 
the  27th  of  April,  1881,  to  the  19th  of  May,  1881,  Frost 
and  Young  worked  continuously  upon  the  latter  claim. 
On  the  14th  of  May,  1881,  while  Frost  and  Young  were 
at  work  upon  the  Kentuck  claim,  they  tore  down  the 
notice  of  location  of  April  27,  1881,  and  substituted 
another  notice,  claiming  the  same  ground,  signed  by  G. 
M.  Summers  and  Matt.  Young  as  locators,  and  designat- 
ing the  claim  as  the  "  May  Bell.''  On  the  19th  of  May, 
1881,  they  tore  down  the  notice  of  location  of  May  5, 
1881,  and  substituted  another  therefor,  signed  by  J.  N. 
Summers  and  Frost  as  locators,  and  designated  the  claim 
as  the  "  Georgie  Howell."  The  action  was  brought  to 
determine  the  rights  of  the  parties  in  the  several  loca- 
tions, and  to  compel  conveyances  in  accordance  therewith. 
The  complaint  alleged  that  the  defendants  G.  M.  and 
J.  N.  Summers  had  notice  of  the  prospecting  agree- 
ment, and  of  the  work  done  thereunder.  The  defendants 
claimed  title  under  the  "  May  Bell  "  and  "  Georgie  Howell  " 
locations.  Judgment  was  rendered  in  favor  of  the  defend- 
ants. The  further  facts  are  stated  in  the  opinion  of  the 
court. 

Stewart  &  Herrin,  H.  L.  Gear,  Robert  M.  Clarke,  and  /. 
A.  McQuaid,  for  Appellants. 
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Bennett  &  Reddy,  for  Respondents. 

McKiNSTRY^  J.  —  The  court  below  found  "  that  on 
the  twelfth  day  of  May,  1881,  the  said  J.  H.  Page  with- 
drew from  the  said  prospecting  company,  and  the  said  pros- 
pecting company  was  dissolved,  and  the  said  prospecting 
agreement  was  terminated  betzveen  all  the  parties  thereto.*' 

It  is  insisted  by  counsel  for  appellants  that  the  parties 
to  the  prospecting  contract  were  partners,  or  at  least  occu- 
pied a  fiduciary  relation  toward  each  other  like  that  ex- 
isting between  partners.  That  it  was  the  duty  of  Frost 
and  Young  to  complete  the  defective  locations  commenced 
before  the  dissolution;  and  that  the  subsequent  locations 
made  by  Frost  and  Young  should  be  treated  precisely 
as  if  they  were  the  completion  of  their  prior  attempted 
locations.  That  neither  Frost  nor  Young  could  get  rid 
of  his  obligation  to  complete  the  original  locations  by 
removing  the  original  notices  and  posting  others,  and 
marking  the  boundaries  of  .the  claims  asserted  in  the 
notices  last  posted.  Further,  that  G.  M.  and  J.  N.  Sum- 
mers, who  took  with  notice  of  the  prospecting  agreement, 
should  be  held  as  trustees. 

Where  a  partnership  has  contracted  engagements  which 
cannot  be  fulfilled  during  the  time  limited  for  its  exist- 
ence, the  partnership  continues  for  the  purpose  of  per- 
forming such  outstanding  engagements,  and  of  taking 
and  settling  all  accounts,  and  converting  the  property, 
means,  and  assets  of  the  partnership  existing  at  the  time 
of  its  dissolution,  and  for  these  purposes,  the  authority 
of  each  member  of  the  firm  remains  the  same  after  as 
before  the  dissolution.  (Robbins  v.  Fuller,  24  N.  Y.  570 ; 
Murray  v.  Mumford,  6  Cow.  441 ;  Western  Co.  v.  Walker, 
2  Iowa,  504.) 

The  interest  of  the  parties  herein  in  the  completion 
of  the  defective  locations  ought  not  to  be  estimated  by 
reference  to  events  which  happened  after  the  termina- 
tion of  the  agreement,  even  if  it  appeared  that  the  rights 
acquired  by  the  subsequent  locations  were  valuable.     The 
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agreement  was  made  in  Mono  County,  the  mines  located 
were  within  that  county,  and  for  aught  that  appears,  all 
the  parties  to  the  agreement  resided  there.  There  is  no 
finding  of  the  concealment  of  any  fact  from  the  plain- 
tiffs. It  must  be  presumed  that,  with  full  knowledge  of 
the  existing  conditions,  all  parties  to  the  agreement  ter- 
minated it,  and  dissolved  the  contractual  relations  arising 
from  it.  Page,  Fulmore,  and  Blake  may  have  concluded 
that  the  ground  was  valueless,  or  that  it  would  be  fruit- 
less to  complete  the  locations,  or  to  expend  money  in 
developing  them.  Whatever  motive  may  have  influenced 
them,  they  saw  fit  to  dissolve  the  company  and  end  the 
agreement  and  enterprise.  It  may  be  conceded  that  the 
parties  to  the  prospecting  contract  might,  had  they 
deemed  it  for  their  interest  to  do  so,  have  completed  the 
locations  previously  commenced  within  a  reasonable 
time,  and  that  they  would  have  been  protected  during 
such  reasonable  time  from  the  interference  of  third 
persons.  But  it  was  for  them  to  determine  whether  it 
was  advisable  to  complete  the  locations  or  abandon 
them. 

None  of  them  had  contracted  an  obligation  with  the 
government  or  with  any  third  person  to  be  performed 
after  May  13,  1881.  No  duty  remained  with  any  of 
them  to  acquire  property  not  contracted  for  prior  to  the 
dissolution;  they  had  acquired  no  inchoate  interest  in 
property  which  they  were  under  obligation  to  complete 
notwithstanding  the  dissolution.  The  plaintiffs  (other 
than  Frost)  could  not  have  been  compelled  to  take  a 
conveyance  of  aliquot  portions  of  the  ground  subse- 
quently located,  nor  were  they  liable  to  the  actual  loca- 
tors for  part  of  the  cost  of  making  the  subsequent 
locations,  nor  subject  to  pay  any  part  of  the  expense  for 
work  done  under  such  locations.  It  may  be  added:  the 
court  below  found  that  Frost  and  Young  removed  and 
destroyed  the  original  notices.  It  does  not  appear  but 
this   was   done   after  the  dissolution   of   the   agreement; 
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nor  does  it  appear  but  it  was  done  with  the  knowledge 
and  consent  of  the  other  plaintiffs. 

There  are  reasons,  not  necessary  to  mention,  why  (in- 
dependent of  the  termination  of  the  prospecting  con- 
tract) none  of  the  plaintiffs  could  demand  a  decree  for 
a  conveyance  of  any  portion  of  the  Georgie  Howell,  — 
located  by  Frost;  why  Frost  is  not  entitled  to  any  relief; 
why  neither  Frost  nor  Blake  could  enforce  the  agree- 
ment as  against  any  of  the  mines  located;  reasons,  also, 
why  in  any  event  the  defendants  G.  M.  and  J.  N.  Sum- 
mers would  hold  two  thirds  of  the  May  Bell  and  one 
half  of  the  Kentuck  free  from  any  trust 

Judgment  and  order  affirmed. 

Myrick,  J.,  and  Ross,  J.,  concurred. 


iJNo.   11444.    i>epartmeiit  One.  —  July   12,   1886.] 

THOMAS   McCANTS,   Appellant,   v.    E.   N.   BUSH 
ET  AL.,  Respondents. 

MBCHAiac's  LiEif  —  Slbcontbactor  —  Lien  fob  Balance  Due  — 
Liability  of  Owner.  —  Prior  to  the  amendments  of  March  18, 
1885,  to  the  sections  of  the  Code  of  Civil  Procedure  regulating  the 
liens  of  mechanics,  a  notice  by  a  subcontractor  to  the  owner  of 
a  building  which  is  being  constructed  that  a  balance  is  due  him 
on  his  subcontract  from  the  original  contractor  does  not  impose  on 
the  owner  the  duty  of  retaining  a  portion  of  the  contract  price 
to  satisfy  any  lien  which  the  subcontractor  might  subsequently  file. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County. 

In  1884,  E.  N.  Bush,  being  the  owner  of  certain  prem- 
ises in  Sacramento,  contracted  with  Madden  and  Brennan 
to  erect  for  him  a  residence  thereon.  Madden  and  Bren- 
nan employed  plaintiff  to  do  a  certain  portion  of  the 
work  included  in  their  contract,  and  to  furnish  the  mate- 
rials therefor.  Upon  the  completion  of  the  work,  in  No- 
vember,   1884,   Bush  paid  the  contract   price   in   full   to 
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Madden  and  Brennan.  On  the  16th  of  October,  1884, 
the  plaintiff  served  on  Bush  a  notice  to  the  effect  that  a 
balance  was  due  him  under  his  subcontract  with  Mad- 
den and  Brennan,  and  on  the  6th  of  December,  1884, 
filed  a  claim  of  lien  against  the  building,  for  the  enforce- 
ment of  which  this  action  is  brought.  Judgment  was 
rendered  in  favor  of  the  defendants. 

D.  E,  Alexander,  and  Jay  R.  Brown,  for  Appellant. 

After  the  service  of  the  notice,  it  was  the  duty  of  the 
owner  of  the  building  to  have  seen  that  the  plaintiff 
was  paid  before  paying  the  original  contractors  in  full. 
(Renton  v.  Conley,  49  Cal.  188;  McAlpin  v.  Duncan,  16 
Cal.  127;  Bowen  v.  Aubrey,  22  Cal.  571.) 

/.  F.  Rantage,  S.  Solan  Holl,  Young  &  Dunn,  W.  H. 
Scatty,  S.  C.  Dcnson,  and  Matt.  F.  Johnson,  for  Respond- 
ents. 

The  authorities  cited  by  appellant  were  based  upon 
the  statute  of  1862,  which  did  not  provide  for  the  filing 
of  a  lien  by  a  subcontractor,  but  permitted  him  to  file  a 
notice  with  the  owner.  The  remedy  of  the  subcon- 
tractor is  now  different.  (Code  Civ.  Proc  sees.  1183. 
1185,  1187.) 

McKiNSTRY,  J.  —  The  facts  on  which  the  plaintiff 
sought  to  recover  in  this  action  all  occurred  before  the 
amendments  to  the  chapter  of  the  Code  of  Civil  Proce- 
dure treating  of  the  "  Liens  of  Mechanics,"  which  were 
adopted  March  18,  1885. 

We  agree  with  the  court  below  that  as  the  law  then 
stood  the  service  of  the  notice  of  the  16th  of  October, 
1884,  set  forth  in  complaint,  did  not  affect  the  rights  of 
the  parties,  nor  impose  on  defendant  Bush  the  duty  of 
retaining  a  portion  of  the  contract  price  to  satisfy  any 
lien  which  the  plaintiff  might  subsequently  file. 

Judgment  affirmed. 

Myrick^  J.,  and  Ross,  J.,  concurred. 
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[No.    11163.     Department  One.  — July   12,   1886.] 

P.    W.    HAYS,    Appellant,   v.   F.    W.    EWING,    Re- 
spondent. 

Attorney  —  Negligence  —  Action  to  Recover  for  —  Statute 
OF  Limitations.  —  Under  section  339  of  the  Code  of  Civil  Pro- 
cedure, a  cause  of  action  against  an  attorney  for  neglect  of  duty 
in  the  management  of  an  action  is  barred  at  the  expiration  of 
two  years  after  the  neglect  occurred. 

To.  —  Omission  to  Take  Useless  Appeal.  —  It  is  not  a  neglect  of 
duty  for  an  attorney  to  omit  to  take  an  appeal  on  behalf  of  his 
client  from  a  judgment  rendered  against  him,  if  such  appeal  could 
not  have  availed  the  client. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Modoc  County. 

The  action  in  which  the  negligence  of  the  defendant 
is  alleged  to  have  occurred  was  founded  on  a  promissory 
note,  executed  on  December  1,  1870,  and  payable  one 
day  after  date.  The  action  was  commenced  July  8,  1881. 
The  answer  set  up  the  statute  of  limitations  as  a  defense. 
On  the  trial,  the  court  sustained  the  defense  and  dis- 
missed the  action.  During  the  interval  between  the 
years  1870  and  1881,  the  defendants  in  the  action  were 
absent  from  the  state,  except  for  about  one  year.  The 
complaint  in  the  present  action  alleged  that  the  negli- 
gence of  the  defendant  consisted  in  his  failure  to  plead 
such  absence  in  order  to  remove  the  apparent  bar  of 
the  statute,  or  to  prove  that  fact  on  the  trial,  and  in  his 
omission  take  an  appeal  from  the  judgment.  The  de- 
fendant demurred  to  the  complaint  on  the  ground  that 
the  action  was  barred  by  the  statute  of  limitations.  The 
demurrer  was  sustained,  and  judgment  rendered  for  the 
defendant.  The  further  facts  are  stated  in  the  opinion 
of  the  court. 

E.  V.  Spencer,  for  Appellant. 

Matt  F.  Johnson,  C.  L.  ClaHin,  and  F.  W,  Ewing, 
for  Respondent. 
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McKiNSTRY,  J.  —  This  action  is  against  an  attorney 
at  law  for  neglect  of  duty  in  the  management  of  a  certain 
action  brought  by  the  present  plaintiff  against  Cogswell 
et  al.  The  defendant  demurred  generally,  and  also  on 
the  special  ground  that  the  complaint  shows  that  the 
statutory  limitation  has  run  against  the  alleged  cause  of 
action. 

The  judgment  for  defendant  in  Hayes  v.  Cogsivell  was 
made  November  19,  1881.  This  action  was  commenced 
June  16.  1884,  and  so  far  as  it  is  based  on  any  neglect  of 
the  defendant  prior  to  the  judgment  of  November,  1881, 
was  barred  by  section  339  of  the  Code  of  Civil  Procedure. 

The  complaint  herein  avers  that  the  plaintiff,  subse- 
quent to  and  within  one  year  after  the  judgment  in 
Hayes  v.  Cogswell,  demanded  of  the  defendant  herein 
that  he  should  take  an  appeal  on  behalf  of  the  plaintiff 
in  that  action. 

But  the  facts  stated  in  this  complaint  show  that  an 
appeal  would  have  been  of  no  avail. 

Judgment  affirmed. 

Myrick,  J.,  and  Ross,  J.,  concurred. 


[No.   11302.    Department  One.  — July   12,    1880.] 

RED  JACKET  TRIBE  NO.  28,  IMPROVED  ORDEii 
OF  RED  MEN,  OF  THE  STATE  OF  CALIFOR- 
NIA, Respondent,  v.  JAMES  A.  GIBSON  et  al.. 
Appellants. 

Equity  —  Action  to  Annul  Conveyance  —  Fraud  —  Evidbncb. 
—  In  an  action  by  the  purchaser  to  set  aside  a  conveyance  on 
the  ground  of  fraud,  a  witness  for  the  plaintiff  was  asked  on  cross- 
examination  whether  he  Icnew  of  any  unfair  act  done  by  the  de- 
fendant to  induce  the  sale.     Held,  that  the  question  was  improper. 

Id.  —  Return  of  Purchase-money  —  Satisfaction  of  Mortgage  — 
Revival  of  Lien.  —  In  such  an  action,  the  plaintiff  is  entitled 
to  a  return  of  the  purchase- money  on  obtaining  a  decree  annulling 
the  conveyance;  and  it  appearinjy  that  a  portion  of  the  purchase- 
money  had  been  used  by  one  of  the  defendants  to  satisfy  a  mortgage 
held  by  a  third  person  on  certain  other  land  belonging  to  him, 
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lieXd,  that  the  plaintifi  was  entitled  to  have  the  lien  of  the  mort- 
gage revived  in  its  favor. 

Benevolent  Association  —  Bt-laws  —  Power  of  Trustees  to 
INVEST  Monet.  —  A  member  of  a  benevolent  association,  who  ib 
acquainted  with  its  by-laws,  is  chargeable  with  notice  of  the  re- 
strictions thereby  imposed  upon  the  power  of  the  trustees  to  invest 
the  funds  of  the  association. 

Practice  —  Evidence.  —  On  the  trial,  certain  evidence  stated  in 
the  opinion  was  admitted  against  the  objection  of  the  defendants, 
and  certain  objections  to  questions  asked  by  him  on  cross-examina- 
tion were  sustained.  Eeld^  that  the  rulings  of  the  court  were 
proper. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new 
trial. 

The  plaintiff  is  a  corporation  formed  for  fraternal 
and  charitable  purposes.  The  defendant  the  Occidental 
Building  and  Loan  Association  is  also  a  corporation, 
formed  for  the  purposes  indicated  by  its  name.  In 
November,  1884,  the  defendants  Gibson  and  Bennett 
were  members  and  cheers  of  the  plaintiff,  and  together 
with  the  defendant  Dustman  and  one  Worthington  com- 
posed its  board  of  trustees.  At  that  time  Gibson  was 
the  owner  of  certain  blocks  in  the  city  of  Sacramento, 
on  which  the  Occidental  Building  and  Loan  Associa- 
tion held  a  mortgage  to  secure  the  payment  of  his  note 
for  twelve  hundred  dollars.  The  plaintiff  had  then  on 
deposit  in  bank  about  two  thousand  dollars,  subject  to 
the  order  of  its  trustees.  The  defendant  Gibson,  desiring 
to  get  that  money,  entered  into  an  arrangement  with 
Bennett  whereby  Gibson  was  to  deed  a  portion  of  said 
lots  to  the  plaintiff,  and  Bennett  was  with  Gibson  to 
induce  the  other  trustees  to  unite  in  drawing  the  money 
from  the  bank  and  paying  eighteen  hundred  dollars 
thereof  to  Gibson  as  the  ostensible  purchase  price  of  the 
land.  Bennett  and  Gibson  induced  Dustman  to  consent 
to  this  arrangement,  and  the  transaction  was  consum- 
mated by  them,  without  the  knowledge  or  consent  of 
Worthington,   and   without  any  meeting  of  the  trustees 

T.XX,    OAL.— 9 
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being  held  to  consider  the  matter.  In  pursuance  of  this 
arrangement,  the  money  was  drawn  from  the  bank;  the 
mortgage  to  the  Occidental  Building  and  Loan  Associa- 
tion was  paid  off  with  part  of  it,  and  the  balance  deliv- 
ered to  the  defendant  Gibson,  who  thereupon  deeded  the 
land  to  the  plaintiff.  Upon  the  first  meeting  of  the 
plaintiff,  the  pretended  purchase  was  repudiated  by  it. 
The  wife  of  Gibson  thereupon  filed  a  declaration  of 
homestead  upon  the  part  of  the  land  which  had  been 
included  in  the  mortgage  to  the  Occidental  Building  and 
Loan  Association,  but  not  conveyed  to  the  plaintiff. 
One  of  the  by-laws  of  the  plaintiff  provided  that  the 
trustees  should  "  keep  the  funds  invested  for  the  best 
interest  of  the  tribe,  in  such  stocks,  bonds,  mortgages, 
or  other  securities  as  shall  be  approved  by  two  thirds  of 
the  members  thereof  present  at  a  regular  council."  On 
the  31st  of  October,  1884,  the  council  had  instructed  the 
trustees  to  invest  two  thousand  dollars  of  the  money  in 
bank.  The  action  was  brought  to  have  the  deed  to  the 
plaintiff  declared  void,  and  to  revive  the  mortgage  for 
its  benefit,  and  for  a  personal  judgment  against  Bennett, 
Dustman,  and  Gibson.  Judgment  for  the  relief  prayed 
for  was  rendered  in  favor  of  the  plaintiff.  The  further 
facts  are  stated  in  the  opinion  of  the  court 

Young  &  Dunn,  for  Appellants. 

Freeman,  Johnson  &  Bates,  for  Respondent. 

McKiNSTRY,  J.  — There  was  sufficient  evidence  to  jus^ 
tify  the  findings  of  the  court  below. 

Evidence  that  the  defendant  Bennett  acted  without 
the  concurrence  of  his  co-trustee  Dustman,  or  that  the 
latter  was  induced  to  concur  by  reason  of  misrepresenta- 
tions made  by  the  former  with  respect  to  Worthington's 
concurrence,  was  admissible. 

Evidence  that  Dustman  understood  the  propriety  of 
the  purchase  was  to  be  submitted  to  the  "  tribe  "  was  ad- 
missible. 
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The  objection  to  the  question  asked  on  cross-examina- 
tion of  the  witness  Dustman,  "  Now,  then,  do  you  know 
of  any  unfair  act  that  he  (Gibson)  did  to  induce  the 
sale  ?  '*  was  properly  sustained,  because  calling  for  the 
inference  of  the  witness.  The  witness  had  already  stated 
on  his  cross-examination  what  Gibson  had  said  and 
done  to  mduce  the  purchase.  He  had  also  been  asked, 
"  Did  Gibson  do  anything  that  you  know  of  to  induce 
you  to  purchase  that  lot  and  a  half  other  than  what  you 
have  testified  to  ? "  To  this  question  the  witness  had 
answered,  "  Not  that  I  know  of."  Whether  the  acts  of 
Gibson  were  "  unfair  "  was  to  be  determined  by  the  jury. 

The  court  was  authorized  to  revive  the  lien  of  the 
mortgage  of  the  Occidental  Loan  Association  in  favor  of 
the  plaintiff  if  the  satisfaction  of  the  mortgage  was  part 
of  the  fraud  practiced  on  the  plaintiff. 

The  court  below  properly  admitted  evidence  that  the 
trustees  never  assembled  and  as  a  board  considered  the 
transaction,  —  the  purchase  from  Gibson. 

The  prompt  disavowal  of  the  act  of  one  of  the  trus- 
tees was  a  fact  which  the  plaintiff  was  entitled  to  prove. 
Gibson  was  a  member  of  the  tribe,  and  acquainted  with 
the  by-laws,  which  did  not  authorize  the  trustees  to  in- 
vest in  lands.  The  order  instructing  the  trustees  "to 
try  and  invest  the  money  in  the  bank,  not  exceeding  two 
thousand  dollars,"  does  not  purport  to  authorize  an  in- 
vestment of  money  of  the  tribe  otherwise  than  "  in  stocks, 
bonds,  mortgages,  or  other  securities,  approved  by  two 
thirds  of  the  members  thereof  present  at  regular  coun- 
cil." Moreover,  the  by-laws  of  plaintiff  could  not  be 
amended  by  a  simple  motion  or  resolution. 

The  decree  of  the  court  below  annulled  the  deed  from 
Gibson  to  the  plaintiff,  and  did  not  provide  for  a  recon- 
veyance from  the  latter  to  the  former.  This  on  the 
theory  that  the  transaction  was  fraudulent,  and  in  equity 
the  deed  conveyed  no  title.  The  deed  being  annulled, 
the  plaintiff  was  entitled  to  a  return  of  the  money  or  its 
equivalent. 
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The  minutes  of  the  proceedings  of  the  tribe  showing  a 
disavowal  of  the  transaction  were  admissible,  notwith- 
standing the  objection  that  "  there  was  no  allegation  in 
the  complaint  of  a  tender  of  reconveyance/'  The  com- 
plaint did  not  pray  for  a  reconveyance,  and  none  was 
ordered. 

Judgment  and  order  affirmed. 

Myrick,  J.,  and  Ross,  J.,  concurred. 


[No.   11094.    Department  One.  — July   13,   1886.] 

In  the  Matter  of  W.  H.  RUSSELL,  an  Insolvent. 

Insolvency  —  PrrmoN  fob  iNvoLUNTAur  —  Partnerships  as 
Petitioners  —  Names  of  Members.  —  Under  section  8  of  the 
insolvent  act  of  April  16,  1880,  a  petition  in  involuntary  insolvency 
which  describes  the  petitioning  creditors  as  firms  or  copartnerships 
is  sufficient,  although  the  names  of  the  persons  comprising  the 
firms  are  not  given. 

Id.  —  Facts  Showing  Indebtedness  must  be  Alleged.  —  In  such 
a  proceeding,  the  petition  should  allege  the  facts  showing  the 
indebtedness  of  the  respondent  to  at  least  five  of  the  petitioners, 
with  the  same  degree  of  certainty  and  fullness  as  would  be  requisite 
in  a  complaint  in  an  ordinary  action  to  recover  the  indebtedness. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County. 

The  proceeding  was  instituted  on  January  9,  1885,  by 
certain  individuals  and  firms,  alleged  creditors  of  W.  H. 
Russell,  to  have  him  adjudged  an  insolvent  debtor.  The 
petition  averred  that  Russell  was  indebted  to  each  of  the 
petitioners  in  a  stated  sum  of  money,  but  did  not  allege 
how  or  when  the  respective  indebtedness  occurred,  or 
that  they  had  not  been  paid,  nor  did  it  state  the  names 
of  the  individuals  composing  the  firms.  Russell  de- 
murred to  the  petition.  The  demurrer  was  sustained, 
and  the  petitioners  declining  to  amend,  judgment  was 
rendered  dismissing  the  petition.  The  further  facts  are 
stated  in  the  opinion  of  the  court. 
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Robert  T.  Devlin,  R.  M,  darken,  and  John  W.  Arm- 
strong, for  Appellants. 

The  general  averment  that  the  petitioners  are  credi- 
tors, or  that  the  respondent  is  indebted  to  them,  is  suf- 
ficient to  show  that  they  had  a  right  to  file  the  petition, 
particularly  in  the  absence  of  a  special  demurrer.  {Hal- 
leek  V.  Mixer,  16  Cal.  677;  Drais  v.  Hogan,  50  Cal.  125.) 
An  allegation  of  the  names  of  the  members  of  the  peti- 
tioning firms  is  not  necessary.  (Campbell  v.  Judd,  7 
West  Coast  Rep.  372.) 

Freeman,  Johnson  &  Bates,  for  Respondent. 

The  petition  is  insufficient  in  not  alleging  that  the 
sums  remain  unpaid.  (Frisch  v.  Caler,  21  Cal.  71.)  The 
statement  that  the  respondent  is  indebted  to  the  peti- 
tioners is  an  averment  of  a  mere  legal  conclusion. 
(Lightner  v.  Merusell,  35  Cal.  452;  Curtis  v.  Richards,  9 
Cal.  33;  Wells  v.  McPike,  21  Cal.  215.) 

McKiNSTRY,  J.  —  In  Campbell  v.  Judd,  7  West  Coast 
Rep.  372,  it  was  held  that  a  petition  of  creditors  under 
section  8  of  the  insolvent  law  of  April  16,  1880,  when 
the  alleged  creditors  are  described  therein  as  firms  or  co- 
partnerships, and  the  names  of  the  persons  comprising 
the  firms  are  not  given,  "complies  with  the  requirements 
of  the  statute,  and  is  sufficient." 

Respondent  herein  contends  that  the  petition  is  in- 
suflScient  and  subject  to  general  demurrer  in  that  it  does 
not  show  that  the  petitioners  have  each  a  cause  of  action 
against  respondent.  The  averment  is,  that  "  W.  H.  Rus- 
sell is  indebted  to  your  petitioners  as  follows:  To  A.  A. 
Van  Voorhies  &  Co.  in  the  sum  of  $721.75,"  etc. 

In  Campbell  v.  Judd,  supra,  the  averment  was,  that  the 
alleged  insolvents  were  "indebted  to  the  petitioners  as 
follows:  To  Wilcox,  Powers  &  Co.,  in  the  sum  of  $346, 
for  goods  delivered  to  them  during  the  year  1883,"  etc. 

It  is  said  by  appellants  (petitioners)  that  the  debts  due 
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petitioners  must  be  proved  like  debts  due  other  persons 
(Stats.  1880,  sec.  37,  p.  91);  and  that  the  statement  in 
the  petition  that  petitioners  are  creditors  is  merely  by 
way  of  inducement  to  the  matter  which  constitutes  the 
gravamen  of  the  petition,  the  statement  of  the  respond- 
ent's acts  of  insolvency.  But  a  person  can  be  adjudi- 
cated an  "  involuntary  insolvent "  only  on  the  petition 
of  five  or  more  creditors.  What  would  be  the  result  if, 
without  proof  of  the  claims  of  the  petitioners,  the  re- 
spondent should  be  adjudicated  an  insolvent,  and  some 
or  all  of  the  five  petitioners  should  subsequently  fail  to 
prove  that  they  were  creditors?  It  seems  clear  that  the 
petition  should  show  that  at  least  five  of  the  petitioners 
were  creditors,  and  that  respondent  should  have  an  op- 
portunity to  deny  and  contest  their  respective  claims 
prior  to  an  adjudication  of  insolvency.  And  if  so,  it  is 
equally  clear  that  the  respondent  should  have  notice  of 
the  facts  on  which  the  claims  of  indebtedness  are  based, 
or  that  the  facts  showing  indebtedness  should  be  stated 
with  the  same  degree  of  certainty  and  fullness  as  in  a 
complaint  in  an  ordinary  action  to  recover  the  indebted- 
ness. The  insolvent  act  (sec.  11)  provides  that  the 
alleged  debtor  may  demur  to  the  petition  for  the  same 
causes  as  is  provided  for  demurrer  in  other  cases  by  the 
Code  of  Civil  Procedure. 
Judgment  affirmed. 

Myrick,  J.,  and  Ross,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.   9036.     Department  Two.  — July    13,   1886.] 

JAMES  M.  THOMPSON,  Appellant,  v.  GEORGE  W. 
WHITE,  Respondent. 

SLAin>EB  OF  Title  —  Priob  Action  to  Detbbmine  Title  —  Non- 
suit. —  In  an  action  to  recover  damages  for  slander  of  title,  the 
defendant  is  entitled  to  a  nonsuit,  if  the  evidence  shows  that  the 
existence  of  the  title  alleged  to  have  been  slandereo  is  in  dispute 
in  a  prior  action  between  the  parties  brought  for  the  purpose  of 
determining  their  rights. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

D.  L.  Smoot,  for  Appellant. 

M.  A,  Wheaton,  for  Respondent. 

FooTE,  C.  —  This  suit  was  instituted  by  Thompson  for 
the  purpose  of  obtaining  a  judgment  for  twenty  thousand 
dollars  damages  against  White,  for  slander  of  the  former's 
title  to  an  ore-roasting  furnace,  and  for  an  injunction 
prohibiting  him  from  continuing  such  slander. 

After  the  evidence  in  the  cause  had  been  submitted  to 
the  court,  it  appeared  to  be  undisputed  that  Thompson's 
title  to  the  undivided  interest  which  he  claimed  in  the 
ore-roasting  furnace  as  against  White  rested  solely  upon 
a  decree  of  the  Nineteenth  District  Court  of  the  city  and 
county  of  San  Francisco,  and  a  commisssioner's  deed  there- 
under. 

Upon  an  inspection  of  the  bill  of  exceptions  in  the 
record,  it  is  evident  that  the  action  in  which  the  decree 
ordering  the  deed  to  be  made  was  rendered  has  never 
been  finally  disposed  of,  but  is  still  pending. 

The  existence  of  the  title  itself  alleged  to  have  been 
slandered  is  yet  in  dispute  between  the  parties  to  the 
original  suit,  brought  for  the  purpose  of  determining 
that  very  issue. 
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Therefore,  considering  the  law  as  laid  down  in  sections 
44-48  of  the  Civil  Code,  inclusive,  and  the  facts  of  this 
case  as  disclosed  by  the  record,  we  can  perceive  no  good 
reason  why  the  defendant  should  have  been  precluded 
from  asserting  orally  or  by  publication  that  which  he 
had  a  right  to  do,  and  was  in  good  faith  continuing  to 
do,  in  the  original  and  pending  suit,  which  had  for  its 
object  the  determination  of  the  question  of  title  to  the 
ore-roasting  furnace. 

To  declare  that  the  nonsuit  in  this  case  was  inprovi- 
dently  granted  would  be,  in  effect,  to  say  that  where  two 
parties  are  engaged  in  litigating  the  ownership  to  prop- 
erty which  both  claim,  each  could  maintain  an  action 
for  slander  of  title  against  the  other  for  asserting  orally 
or  by  publication  his  ownership  of  that  which  is  thus  in 
dispute. 

The  judgment  and  order  should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.   9348.    Department  Two.  —  Jaly   13,   1886.] 

J.  S.  DYER,  Appellant,  v.  M.  BROGAN,  Respondent. 

Street  Assessment  —  Action  to  Enfoboe  —  Regobd  op  Supeh- 
VISORS  —  Evidence  to  Identify.  —  In  an  action  to  enforce  an 
alleged  street  assessment  in  the  city  and  county  of  San  Francisco, 
parol  evidence  is  admissible  to  show  that  a  certain  document,  of- 
fered by  the  plaintiflT  as  the  record  of  the  board  of  supervisors 
ordering  the  work  upon  which  the  assessment  was  founded  to  be 
done,  was  not  in  fact  a  record  of  the  board,  and  that  the  true  record 
did  not  authorize  the  work. 

Id.  —  Findings  —  Omission  of  when  Immaterial.  —  Where  a  find- 
ing made  is  conclusive  against  the  right  of  the  plaintiff  to  recover, 
findings  upon  other  issues  are  unnecessary  to  support  the  judgment 
against  him. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

/.  M.  Wood,  and  /.  C.  Bates,  for  Appellant. 

Taylor  &  Haight,  for  Respondents. 

FooTE,  C.  —  The  plaintiff  sued  to  recover  judgment  on 
a  street  assessment. 

The  only  finding  of  the  court  below  was :  "  That  the 
board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco did  not,  on  the  fourteenth  day  of  November,  1876, 
or  at  any  other  time,  adopt  or  pass  any  resolution  order- 
ing the  street  work  mentioned  in  the  complaint  to  be 
done,  and  that  said  street  work,  viz.,  the  grading  of 
Vallejo  Street  from  Larkin  to  Polk  Street,  was  never 
ordered  by  said  board  to  be  performed,  by  resolution  or 
otherwise.  And  as  a  conclusion  of  law,  I  find  that  de- 
fendant, M.  Brogan,  is  entitled  to  judgment  for  his  costs, 
and  the  clerk  is  hereby  ordered  to  enter  judgment  accord- 
ingly." 

Judgment  for  the  defendant  followed  in  accordance 
with  that  finding. 

From  the  former,  and  the  order  denying  him  a  new 
trial,  the  plaintiff  appealed. 

The  main  points  urged  here  by  the  plaintiff  are,  that 
the  evidence  did  not  justify  the  finding,  and  that  parol 
evidence  was  improperly  admitted  to  vary  the  records  of 
the  board  of  supervisors  of  the  city  and  county  of  San 
Francisco. 

The  principal  defense  set  up  by  the  defendant  in  his 
answer  was,  that  said  board  had  never  ordered  the  street 
work  to  be  done  for  the  cost  of  which  the  action  against 
him  was  being  prosecuted. 

It  appears  from  the  evidence  that  the  record  kept  by 
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the  clerk  of  that  board  from  1867  and  continuously  up 
to  the  time  of  the  alleged  ordering  of  the  work  in  contro- 
versy was,  for  convenience,  done  by  posting  into  a  book 
the  printed  slips  from  the  Daily  Examiner  (a  newspaper 
doing  the  printing  by  contract  under  the  street  law)  of 
the  resolutions  of  intention,  ordering  street  work,  and 
notices  for  bids;  that  the  record  in  reference  to  the  work 
in  hand  was  made  up  in  that  way. 

That  the  resolution  under  which  this  work  was  alleged 
to  have  been  ordered  to  be  done  had  several  pieces  of 
other  work  (as  printed  in  it)  erased  by  drawing  blue 
pencil  marks  through,  "  and  as  to  work  for  grading  Va- 
llejo  Street  from  Larkin  to  Polk  Street,*'  the  blue  pencil 
was  drawn  through  also.  That  the  erasures  xi^re  there 
prior  to  the  board's  passing  the  resolution,  and  that  the 
deputy  of  Mr.  Russell,  the  clerk  of  the  board  of  super- 
visors, Mr.  Forman,  placed  the  word  "  stet "  opposite  the 
words  struck  out,  as  a  guide  to  the  printer  that  he  should 
disregard  the  striking  out  of  said  words,  but  at  what 
time  he  did  so  is  not  distinctly  ascertained. 

It  appears  also  that  after  this  time  that  deputy  placed 
in  the  record-book,  without  any  authority  from  the 
board  of  supervisors,  a  printed  order  which  contained  the 
clause  stricken  out,  and  was  with  that  exception  exactly 
in  the  language  of  the  one  first  placed  upon  the  record. 

The  plaintiff's  contention  is,  that  the  proof  shows  the 
first  order  to  have  been  duly  made,  including  the  work 
on  Vallejo  Street  from  Polk  to  Larkin,  and  that  the  dep- 
uty clerk  was  only  doing  his  duty  when  he  placed  on 
record  a  printed  slip  of  the  order  which  contained  the 
words  which,  according  to  Mr,  Russell's  testimony,  had 
been  stricken  out  before  the  board  made  that  order. 

Under  such  a  state  of  facts,  we  are  of  opinion  that  the 
trial  court  was  justified  in  believing  that  said  board  of 
supervisors  had  never  ordered  the  street  work  to  be  con- 
tracted for  or  performed,  as  claimed  in  the  action,  and 
therefore  its  finding  was  proper. 
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When  such  a  finding  was  made,  conclusive  as  it  was 
against  the  plaintiff's  right  of  action,  findings  upon  other 
issues  were  not  necessary. 

We  perceive  no  error  upon  the  part  of  that  tribunal 
in  its  admission  of  testimony. 

That  offered  by  parol  on  the  part  of  the  defendant  was 
not  for  the  purpose  of  contradicting  the  record  of  the 
board  of  supervisors;  it  was  for  the  purpose  of  showing 
that  which  the  plaintiff  claimed  to  be  that  record  was  not 
such  record,  and  that  the  true  record  did  not  authorize 
the  street  work  done  by  the  plaintiff.  Such  testimony 
was  for  the  purpose  of  showing  which  of  two  that  record 
was,  and  to  uphold  it. 

It  is  not  admitted  that  there  was  but  one  record;  and 
where  two  are  claimed  to  exist,  one  true  and  the  other 
false,  how  else  upon  occasion  would  it  be  possible  to  de- 
termine which  is  the  true  one,  unless  the  custodian 
thereof,  or  other  person  knowing  the  facts,  may  be  heard 
upon  his  oath  to  declare  which  it  is? 

"A  record  is  conclusive  evidence;  but  what  is  or  is  not 
a  record  is  matter  of  evidence,  and  may  be  proved  by 
other  facts,  otherwise  there  would  be  no  remedy." 
(Brier  v.  Woodbury,  1  Pick.  363.) 

The  deputy  clerk  of  the  board  of  supervisors  was  not 
clothed  with  any  power  to  correct  a  record,  even  if  it 
had  been  shown,  as  it  was  not,  that  he  made  the  correc- 
tion in  accordance  with  the  true  state  of  the  facts. 

And  to  say  that  such  an  officer  may  of  his  own  motion 
make  such  an  alteration  of  a  record,  and  then  claim  that 
he  cannot  be  shown  to  have  done  so,  even  although  he 
did  it  without  evil  intent,  is  to  place  him  in  the  position 
of  being  able,  through  a  mistaken  opinion  of  the  law 
and  facts  in  a  given  matter,  to  override  and  nullify  the 
solemn  act  of  a  board  of  supervisors  in  making  an  order 
within  its  jurisdiction  alone. 

There  is  no  prejudicial  error  shown  by  the  record,  and 
the  judgment  and  order  should  be  affirmed. 
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Searls,  C,  and  Belcher,  C.  C,  concurred 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  9164.    Department  Two.  — July   13,    1886.] 

In  the  Matter  of  the  Estate  of  GEORGE  F.  T. 
LEARNED,  Deceased.  ANNA  L  WELCH  et  ku. 
Appellants,  v.  A.  C.  HEREFORD,  Respondent. 

Estate  of  Dbcedbnt  —  Pbobatb  op  Wnx  —  Petition  —  Essen- 
tial AvBBHENTS.  —  Under  section  1300  of  the  Ck>de  of  Civil  Pro- 
cedure, it  is  not  essential  that  the  petition  for  the  probate  of  a 
will  should  state  whether  it  is  an  olographic  or  other  species  of 
will,  nor  does  any  defect  of  form  or  in  the  statement  of  tne  juris- 
dictional facts  actually  existing  invalidate  the  probate. 

lb.  —  Ck)NTE8T  ON  Pbobatb  —  Findings  —  Oloobaphic  Will.  — 
Where  the  probate  of  a  will  is  contested,  and  the  court  by  whom 
the  contest  is  tried  finds  against  the  contestants  on  all  the  issues 
raised  bv  them,  a  further  finding  that  the  will  is  valid  as  an 
olographic  will»  although  not  necessary  to  sustain  the  judgment 
admitting  it  to  probate  as  such,  is  not  erroneous,  notwithstanding 
no  issue  as  to  its  validity  as  an  olographic  will  was  raised  by  the 
contest. 

Id.  —  Ologbaphio  Will  —  Execution  befobb  Adoption  or  Civil 
Code  —  Validity  of.  —  An  olo^aphic  will  is  not  invalid  because 
made  and  executed  prior  to  the  time  section  1277  of  the  Civil  Code 
became  operative,  if  the  testator  did  not  die  until  after  the  section 
took  effect. 

Pbactice  —  Deposition  —  Evidence  op  Non-besidence  op  Wit- 
ness —  Waiveb.  —  Error  in  admitting  depositions  in  evidence, 
without  preliminary  proof  that  the  witnesses  resided  out  of  the 
county  where  the  cause  was  being  tried,  is  waived,  if  the  party 
against  whom  the  depositions  were  offered  dispensed  with  the 
formal  proof  of  such  fact  on  the  trial,  and  accepted  the  verbal 
statement  of  the  opposing  counsel  as  to  their  non-residence. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  admitting  a  will  to  pro- 
bate, from  an  order  revoking  letters  of  administration 
previously  granted,  and  from  an  order  refusing  a  new 
trial. 
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The  proceeding  was  commenced  by  the  filing  of  a  peti- 
tion for  the  probate  of  a  certain  will,  pyrporting  to  have 
been  made  and  executed  by  George  F.  T.  Learned  on 
June  3,  1869,  and  for  the  issuance  of  letters  testamentary 
thereon  to  the  petitioner,  Mrs.  A.  C.  Hereford,  who  was 
named  therein  as  executrix.  Certain  relatives  of  the 
testator  contested  the  probate,  alleging  that  the  instru- 
ment was  a  forgery;  that  the  deceased  was  insane  at  the 
time  of  its  execution;  that  undue  influence  was  used,  etc. 
The  court  decided  all  the  issues  raised  by  the  contest  in 
favor  of  the  petitioner,  and  further  found  that  the  in- 
strument was  valid  as  an  olographic  will.  The  contest- 
ants moved  for  a  new  trial  which  was  denied.  The 
further  facts  are  stated  in  the  opinion. 

/.  M,  Lesser,  and  A.  D.  D'Ancona,  for  Appellants. 

Bicknell  &  White,  and  Wallace  &  Hastings,  for  Re- 
spondent. 

FooTE^  C.  —  This  is  an  appeal  from  an  order  admitting 
to  probate  the  will  of  G.  F.  T.  Learned,  and  revoking 
letters  of  administration  previously  granted  (upon  the 
supposition  that  no  will  then  existed)  to  E.  A.  Learned; 
and  from  that  refusing  the  contestants  of  the  will  a  new 
trial  upon  the  issues  propounded  by  them. 

The  first  point  of  objection  raised  by  the  appellants 
who  contested  the  probate  of  said  will  is,  that  the  peti- 
tion therefor  did  not  propound  it  as  olographic,  and  the 
contestants  did  not  direct  their  attack  on  it  as  such,  and 
not  being  advised  by  the  pleadings  that  the  instrument 
was  claimed  to  be  that  kind  of  a  will,  the  court  had  no 
right  in  its  findings  so  to  declare  it. 

In  this  the  appellants  are  mistaken.  In  such  a  pro- 
ceeding the  contestant  is  plaintiff,  the  jury  are  to  find 
upon  all  the  issues  of  fact  raised  by  the  contest,  and  none 
others,  and  if  facts  are  disclosed  in  evidence  which  go  to 
the  question  of  the  propriety  under  the  Jaw  of  admit- 
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ting  the  will  to  probate  upon  grounds  which  arc  not  put 
in  issue  before  the  jury,  the  court  is  then  to  pass  upon 
such  evidence  by  findings. 

In  the  case  now  under  consideration  there  was  no  jury, 
and  the  court,  in  view  of  all  the  evidence  before  it,  had 
a  right  to  determine  whether  or  not  the  will  should  be 
admitted  to  probate,  either  as  an  olographic  or  other 
kind  of  will.  (Estate  of  Collins,  Myrick's  Prob.  Rep.  73, 
74;  Code  Civ.  Proc,  sec.  1312;  Estate  of  Cartery,  56  Cal. 
470.) 

And  there  is  nothing  in  section  1300  of  the  Code  of 
Civil  Procedure  which  declares  that  a  petition  for  the  pro- 
bate of  a  will  shall  state  whether  it  is  an  olographic  or 
other  species  of  will,  nor  will  any  "  defect  of  form  or  in 
the  statement  of  the  jurisdictional  facts  actually  existing 
make  void  the  probate  of  a  will  " ;  and  the  evidence  in 
this  case  sustained  the  findings. 

The  court  is  to  admit  the  will  to  probate  or  not,  under 
all  the  facts  shown  in  evidence,  in  accordance  with  the 
statutes  of  this  state. 

But  in  this  case,  admitting  that  tribunal  found  upon 
an  issue  not  embraced  in  the  pleadings  of  the  contest, 
yet  it  also  found  against  the  contestants  on  all  the  issues 
raised  by  them,  and  in  such  a  case  no  finding  declaring 
the  will  valid  as  olographic  under  section  1273  of  the 
Civil  Code  was  necessary  in  order  to  sustain  the  judg- 
ment.    (McCourtney  v.  Fortune,  57  Cal.  617.) 

And  the  contestants  cannot  complain  of  that  finding 
in  this  instance,  because,  when  the  court  offered  to  grant 
them  time  to  meet  the  issue  as  to  whether  or  not  the  will 
was  valid  as  an  olographic  instrument,  they  declined  to 
take  it. 

It  is  also  urged  that  error  was  committed  in  admitting 
the  depositions  of  Mrs.  Hereford  and  Mrs.  Dalton  in  evi- 
dence, because,  as  alleged,  it  was  not  shown  as  a  pre- 
liminary fact  that  those  persons  resided  out  of  the 
county  where  the  cause  was  being  tried. 
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But  the  appellants  cannot  now  be  heard  to  take  ad- 
vantage of  such  omission,  if  any  there  was,  because  when 
counsel  for  the  respondent  offered  himself  to  be  sworn 
as  a  witness  to  prove  the  fact  that  those  ladies  were  not 
residents  of  the  county  of  the  place  of  trial,  and  made  an 
oral  statement  of  such  facts  upon  his  own  knowledge,  the 
former's  attorney  replied,  "  I  will  take  your  word  for  it ; 
you  need  not  be  sworn." 

Of  the  letters  offered  in  evidence  by  contestants, 
one  of  which  was  admitted,  and  the  others  excluded,  the 
latter  were  not  pertinent  to  any  issue  raised  by  the 
pleadings,  and  the  action  of  the  court  in  the  premises 
was  proper. 

But  even  had  they  been  admitted,  they  could  have 
had  no  possible  influence  upon  the  determination  of  the 
issues  in  the  contest,  or  upon  the  action  of  the  court  in 
admitting  the  will  to  probate. 

It  is  also  claimed  that  the  will  was  invalid  because 
made  and  executed  by  the  testator  anterior  to  the  time 
when  section  1277  of  the  Civil  Code  became  operative. 
But  that  person  did  not  die  until  the  statute  referred 
to  had  gone  into  effect;  hence  the  point  made  is  without 
merit.  (1  Redfield  on  Wills,  409,  notes  30,  31;  Bishop 
V.  Bishop,  4  Hill,  139 ;  De  Peyster  v.  Clendintng,  8  Paige, 
295;  Estate  of  Barker,  Myrick's  Prob.  Rep.  78,  79.)  The 
orders  appealed  from  should  be  affirmed. 

Searls^  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregomg 
opinion,  the  orders  are  affirmed. 

Hearing  in  Bank  denied. 
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[No.   9313.    Department  Two.  — July   13,   1886.] 

MICHAEL  SCHALLARD,  Respondent,  v,  EEL  RIVER 
STEAM  NAVIGATION  COMPANY,  Appellant. 

COSPORATION    —    MOBTGAOB    —    EXECUTION    OF    —    AUTHORITT    OF    Of- 

FiCEBs  —  Pbesumption.  —  A  mortgage  executed  in  the  name  of 
a  corporation  by  its  president  and  secretary,  and  having  the  cor- 
porate seal  attached,  is  presumed  to  have  been  executed  in  pursu- 
ance of  a  due  authorization  to  such  officers,  and  the  burden  of  proof 
is  on  the  corporation  to  show  the  contrary. 

Id.  —  Resolutions  —  Pboof  of  Existence  —  Validitt  of  Mort- 
gage. —  Where  the  circumstances  surrounding  the  execution  of 
the  mortgage  show  the  existence  of  proper  resolutions  of  authoriza- 
tion, and  support  the  presumption  of  its  authoritative  execution, 
as  shown  by  affixing  the  corporate  seal  and  the  signatures  of  the 
proper  officers,  the  mere  fact  that  such  resolutions  do  not  appear 
in  the  proper  book  of  the  corporation  is  not  sufficient  to  disprove 
their  existence  and  invalidate  the  mortgage. 

Id.  —  Counsel  Fees  —  Resolution  must  Provide  fob.  —  In  an 
action  for  the  foreclosure  of  a  mortgage  against  a  corporation,  the 
plaintiff  is  not  entitled  to  recover  counsel  fees  if  the  resolution  of 
the  corporation  authorizing  the  execution  of  the  mortgage  did 
not  provide  that  the  payment  of  counsel  fees  should  be  secured 
by  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

E.  W.  McGraw,  for  Appellant. 

Moses  G,  Cobb,  for  Respondent. 

Foote,  C.  —  The  defendant  is  a  corporation  formed 
under  the  laws  of  this  state,  and  this  action  was  insti- 
tuted for  the  purpose  of  foreclosing  two  mortgages, 
aggregating  the  sum  of  $11,941.81,  upon  the  steamer 
Femdale,  which  was  constructed  by  and  is  the  property 
of  the  defendant. 

Those  mortgages  and  the  notes,  the  payment  of  which 
the  former  were  intended  to  secure,  were  executed  in  the 
name  of  that  corporation  by  its  president  and  secretary, 
with   the   corporate    seal   affixed.     One   of  the    loans   of 
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money  was  made  about  one  year  preceding  the  com- 
mencement of  the  present  action,  and  the  other  about 
fourteen  months  prior  thereto.  The  money  thus  ob- 
tained was  used  in  the  construction  of  said  steamer. 

The  defense  chiefly  relied  upon  is,  that  the  execution 
of  those  mortgages  was  not  authorized  by  the  corpora- 
tion, and  that  they  are  invalid  as  such. 

There  seems  to  have  been  no  question  but  what  the 
money  was  loaned  in  the  most  perfect  good  faith;  that 
it  went  toward  the  building  and  finishing  the  steamer  of 
the  corporation;  that  the  board  of  directors  of  the  cor- 
poration had  lawful  power,  if  exercised  at  lawful  meetings 
by  proper  resolutions,  to  borrow  the  money  and  execute 
the  mortgages;  and  that  the  corporation  received  ade- 
quate benefit  from  the  transaction. 

The  contention  is,  that  the  meetings  of  the  directors 
were  special  in  their  character,  and  without  proper  and 
legal  notice  being  given  to  some  of  the  directors  who 
were  absent  therefrom. 

The  findings  state  the  fact  to  be,  among  other  things, 
that  the  meetings  at  which  these  loans  and  mortgages 
were  authorized  were  "adjourned  meetings"  from  regu- 
lar meetings  of  said  board  of  directors,  and  that  a  major- 
ity of  said  board  was  jM'esent,  and  that  no  other  notice 
of  said  meeting  was  required  by  the  by-laws  of  the  cor- 
poration, except  said  by-laws  stated  that  regular  meetings 
should  be  held  every  three  months. 

It  does  not  appear  that  any  one  of  the  directors, 
whether  present  or  absent,  objected  to  the  negotiation 
of  the  loans  or  the  execution  of  the  mortgages,  either  at 
the  time  it  was  done  or  afterwards,  which,  while  it  does 
not  affect  the  question  of  the  legality  of  their  execution, 
does  go  far  to  make  it  evident  that  the  transaction  was  a 
fair  one,  destitute  even  of  the  smallest  degree  of  turpi- 
tude. In  fact,  it  seems  to  be  conceded  on  all  sides  that 
the    corporation    is    legally    liable    for  the    money    in    a 
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proper  action,  but  the  defendant  contends  that  the 
mortgages  are  invalid. 

They  have  affixed  to  them  the  corporate  seal,  and  are 
proved  to  be  signed  by  the  proper  officers.  Therefore 
the  latter  must  be  presumed  not  to  have  exceeded  their 
authority,  and  the  contrary  must  be  shown  by  the  oppo- 
site party.  {SotUhern  California  Colony  Association  v. 
Bustamente,  52  Cal.  192-196;  Angell  and  Ames  on  Cor- 
porations, sec.  224.) 

And  although  there  is  some  evidence  tending  to  show 
that  the  resolutions  of  the  board  of  directors,  as  recited 
in  the  mortgage,  were  not  in  fact  adopted  in  the  exact 
language  as  set  forth  therein,  yet  there  is  also  evidence 
which  shows  the  existence  of  those  resolutions  of  author- 
ization, and  the  trial  court  on  the  whole  evidence  intro- 
duced found  that  the  loans  and  mortgages  were,  by  legal 
and  proper  resolutions  of  said  board,  expressly  authorized 
and  executed. 

And  where  the  facts  and  circumstances  surrounding  a 
transaction  of  this  kind  show  the  existence  of  proper 
resolutions  of  authorization,  and  support  the  presump- 
tion of  the  authoritative  execution  of  the  mortgages,  as 
shown  by  the  corporate  seal  being  thereto  affixed,  as  well 
as  the  proved  signatures  of  the  proper  officers,  we  do  not 
entertain  the  opinion  that  the  fact  that  such  resolutions 
do  not  happen  to  appear  in  the  proper  book  of  the  corpora- 
tion, should  be  held  absolutely  to  disprove  their  existence, 
and  make  null  and  void  such  instruments  as  those  in  con- 
troversy here,  so  signed,  sealed,  and  acknowledged.  And 
this  we  believe  to  be  the  law  as  declared  by  this  court  in 
the  case  cited,  supra,  and  in  Angell  and  Ames  on  Cor- 
porations, sec.  288. 

We  perceive  no  error  on  the  part  of  the  trial  court  in 
the  admission  of  evidence  over  defendant's  objections. 
Such  evidence  was  either  pertinent  to  the  issues  in  the 
cause  or  it  did  not  and  could  not  have  worked  any  prejudice 
to  the  defendant. 
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There  is  a  cross-appeal  here  by  the  plaintiff  from  that 
part  of  the  judgment  which  denies  counsel  fees  to  his  at- 
torneys, and  by  stipulation  the  transcript  on  the  defendant's 
appeal  is  to  be  used  on  said  cross-appeal. 

The  resolutions  authorizing  the  loans  and  mortgages  did 
not  give  authority  to  have  attorneys'  fees  secured  in  the 
latter,  and  for  that  reason  we  think  the  court  below  prop- 
erly declined  to  allow  any. 

We  are  of  the  opinion,  therefore,  that  the  judgment  as 
made  and  entered  and  the  order  denying  a  new  trial  should 
be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. —  For  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.   9035.    Department  Two.  —  July   13,   1886.] 

In  the  Matter  of  the  Estate  of  GIOVANNI  SBAR- 
BORO, Deceased. 

Estate  of  Decedent  —  Revocation  of  Pbobate  —  Dismissal  of 
Petition  —  Appeal.  —  No  appeal  lies  from  an  order  dismissing 
a  petition  for  the  revocation  of  the  probate  of  a  will,  or  from 
an  order  denying  a  motion  of  the  contestant  to  set  aside  and 
vacate  such  previous  order  and  all  orderB  and  decrees  made  subse- 
quent thereto. 

In.  —  Notice  of  Heabino  fob  Distbibution  —  Sufficiency  of.  — 
The  decree  of  distribution  in  question  was  objected  to  on  the 
ground  that  the  notice  required  by  section  1633  of  the  Code  of 
Civil  Procedure  had  been  improperly  given.  The  notice  was  in 
due  form,  signed  by  the  clerk  of  the  proper  court,  and  posted  ac- 
cording to  law,  and  an  affidavit  of  posting  made  by  a  qualified  per- 
son. There  was  no  evidence  in  the  record  that  the  person  making 
the  affidavit  did  not  act  for  the  clerk,  or  that  the  notice  did  not 
remain  where  posted  for  the  required  time.  The  giving  of  a 
proper  notice  was  recited  in  the  decree.  Held,  that  Uie  objection 
could  not  be  sustained. 
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Appeal  from  a  decree  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  distributing  the  estate 
of  a  deceased  person,  and  from  certain  orders  made 
therein. 

On  the  2d  of  December,  1878,  the  will  in  question  was 
admitted  to  probate.  On  the  3d  of  December,  1879,  the 
contestants  filed  their  petition  for  a  revocation  of  the 
probate,  which  was  granted  by  the  Superior  Court  on 
the  14th  of  May,  1880.  From  this  decree  an  appeal  was 
taken  to  the  Supreme  Court.  The  decree  was  reversed 
by  that  court,  and  the  cause  remanded.  On  the  7th  of 
February,  1883,  the  remittitur  was  received  by  the  Supe- 
rior Court,  who  thereupon  ordered  that  the  petition  for 
the  revocation  of  the  will  be  dismissed.  This  order  was 
made  ex  parte,  and  without  having  the  case  placed  on 
the  calendar.  On  the  26th  of  February,  1883,  the  ad- 
ministrator filed  his  finaj  account,  with  a  petition  for 
distribution,  whereupon  an  order  was  made  fixing  the 
2d  of  March  following  as  the  day  for  the  settlement 
thereof,  and  requiring  three  days'  notice  of  the  hearing 
to  be  g^ven  by  posting.  On  the  following  day,  one 
Frank  Grimes  made  and  filed  an  affidavit  to  the  effect 
that  he  had  on  the  previous  day  posted  the  notice.  On 
the  2d  of  March,  1883,  the  court  made  a  decree  settling 
the  account  and  distributing  the  estate.  On  the  24th 
of  March,  1883,  the  appellants  made  a  motion  to  vacate 
and  set  aside  the  order  of  the  7th  of  February,  1883,  dis- 
missing their  petition  for  the  revocation  of  the  will,  and 
all  orders  and  decrees  subsequently  made.  The  court  de- 
nied the  motion.  The  further  facts  are  stated  in  the 
opinion. 

A,  D.  SplivaJo,  and  John  Reynolds,  for  Appellants. 

/.  M,  Burnett,  and  E.  D.  Sawyer,  for  Respondent. 

FoOTE,  C. —  In  this  case  the  trial  court  dismissed  a 
petition  for  the  revocation  of  the  probate  of  a  will,  as  it 
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was  directed  to  do  by  this  court  in  Estate  of  Sbarboro,  63 
Cal.  9,  and  we  perceive  no  error  in  such  action. 

And  from  the  order  made  therein  no  appeal  lies  under 
section  963,  subdivision  3,  of  the  Code  of  Civil  Procedure, 
since  such  an  order  is  not  there  mentioned  as  being  ap- 
pealable. 

And  the  order  made  denying  the  motion  of  contestants 
of  the  will  to  set  aside  and  vacate  all  the  orders  and  de- 
crees made  by  the  late  Probate  Court  is  not  made  appeal- 
able under  the  section  supra. 

The  court,  having  dismissed  the  petition  heretofore 
mentioned,  proceeded  to  distribute  the  estate  of  the  de- 
cedent in  accordance  with  his  wishes  expressed  in  the  will. 

The  decree  made  for  that  purpose  the  ai^llants  seek 
to  reverse  on  the  ground,  as  they  allege,  that  the  notice 
required  by  section  1633  of  the  Code  of  Civil  Procedure 
was  improperly  given.  That  notice,  which  is  in  due 
form,  was  signed  by  the  clerk  of  the  proper  court, 
through  his  deputy;  it  was  posted  according  to  law,  as 
the  affidavit  of  Frank  Grimes  annexed  thereto  shows, 
he  being  a  person  qualified  by  law  so  to  do.  There  is 
no  evidence  in  the  record  that  he  did  not  act  for  said 
clerk,  or  that  said  notice  did  not  remain  where  posted  for 
the  time  required  by  law,  and  the  final  decree  of  distri- 
bution contains  this  recital :  "  And  it  appears  by  proper 
evidence  that  the  notice  as  prescribed  by  law  had  been 
given  of  the  hearing  of  said  petition  and  of  the  settle- 
ment of  said  final  account."  All  of  which  is  sufficient  and 
conclusive  evidence  of  the  fact  that  the  necessary  notice 
was  given.     (McClellan  v.  Downey,  63  Cal.  520-523.) 

The  appeals  from  the  orders  should  be  dismissed,  and 
the  decree  appealed  from  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  appeals  from  the  orders  are  dismissed,  and 
the  decree  is  affirmed. 
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[No.    11496.     Department  One.  — July   14,    1886.] 

PHILIP  LOBREE,  Respondent,  v,  JOHN  MULLAN 
ET  AL.  JOHN  MULLAN,  Appellant. 

State  Land  —  Right  of  Purchase  —  Action  to  Determine  — • 
Defendant  may  be  Served  by  Publication  —  Jurisdiction.  — 
In  an  action  to  determine  the  right  of  conflicting  claimants  to 
purchase  certain  state  land,  brought  in  pursuance  of  an  order  of 
reference  made  by  the  surveyor-general,  the  Superior  Court  ac- 
quires jurisdiction  of  the  person  of  a  non-resident  defendant  by 
the  service  of  summons  upon  him  by  publication.  By  applying 
to  purchase  the  land,  the  defendant  must  be  held  to  consent  to 
this  mode  of  service  in  advance. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tu 
lare  G^unty. 

The  action  was  brought  to  determine,  as  between  con- 
flicting claimants,  the  right  to  purchase  from  the  state 
certain  swamp  and  overflowed  lands  situated  in  Tulare 
County.  The  plaintiflF,  in  pursuance  of  an  order  of  refer- 
ence made  by  the  surveyor-general,  commenced  the  ac- 
tion against  the  defendants,  and  in  due  time  obtained  a 
decree  adjudging  that  the  applications  of  the  defendants 
were  void,  and  that  the  plaintiff  was  alone  entitled  to 
have  his  application  approved.  The  defendant  Mullan 
was  a  non-resident  of  California,  and  a  judgment  by  de- 
fault against  him  was  rendered  after  a  constructive  service 
of  summons  by  publication.  From  this  judgment  he  ap- 
pealed. The  further  facts  are  stated  in  the  opinion  of  the 
court. 

Frederick  S,  Stratton,  and  C.  A.  Webb,  for  Appellant. 

The  judgment  in  an  action  to  determine  the  right  of 
conflicting  applicants  for  the  purchase  of  state  lands 
operates  in  personam,  and  consequently  a  judgment  by 
default  against  a  non-resident  defendant  in  such  an  ac- 
tion is  void  for  want  of  jurisdiction,  if  based  upon  a  con- 
structive service  of  summons  by  publication.  (Freeman 
on  Judgments,  sec.  606 ;  Cunningham  v.  Shanklin,  60  Cal. 


July,  1886.]  LoBREE  v.  Mullan.  151 

125;  Cunningham  v.  Crowley,  51  Cal.  133 ;  Hart  v.  Sansom, 
110  U.  S.  153;  Pennoyer  v.  Neff,  95  U.  S.  714.) 

Brown  &  Daggett,  and  Charles  G.  Lantberson,  for  Re- 
spondent. 

The  Superior  Court  had  jurisdiction  of  the  action. 
(Pol.  Code,  sees.  3414,  3416;  Freeman  on  Judgments,  sees. 
606,  607;  Laugenour  v.  Shanklin,  57  Cal.  70;  Cunning- 
ham Y.  Shanklin,  60  Cal.  118.) 

McKiNSTRY,  J.—  Sections  3414,  3415,  and  3416  of  the 
Political  Code  read :  — 

"  3414.  When  a  contest  arises  concerning  the  approval 
of  a  survey  or  location  before  the  surveyor-general,  or 
concerning  a  certificate  of  purchase  or  other  evidence 
of  title  before  the  register,  the  officer  before  whom  the 
contest  is  made  may,  when  the  question  involved  is  as 
to  the  survey,  or  one  purely  of  fact,  or  whether  the  land 
applied  for  is  a  part  of  the  swamp  or  overflowed  lands  of 
the  state,  or  whether  it  is  included  within  a  confirmed 
grant,  the  lines  of  which  have  been  run  by  authority  of 
law,  proceed  to  hear  and  determine  the  same;  but  when 
in  the  judgment  of  the  officer  a  question  of  law  is  in- 
volved, or  when  either  party  demands  a  trial  in  the  courts 
of  the  state,  he  must  make  an  order  referring  the  con- 
test to  the  District  Court  of  the  county  in  which  the  land 
is  situated,  and  must  enter  such  order  in  a  record-book  in 
his  office. 

"  3415.  After  such  order  is  made,  either  party  may 
bring  an  action  in  the  Superior  Court  of  the  county  in 
which  the  land  in  question  is  situated  to  determine  the 
conflict,  and  the  production  of  a  certified  copy  of  the  entry 
made  by  either  the  surveyor-general  or  the  register  gives 
the  court  full  and  complete  jurisdiction  to  hear  and  deter- 
mine the  action. 

"  3416.  Upon  filing  with  the  surveyor-general  or 
register,    as  the  case  may  be,  a  copy  of  the  final  judg- 
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ment  of  the  court,  that  officer  must  approve  the  survey  or 
location,  or  issue  the  certificate  of  purchase  or  other  evi- 
dence of  title  in  accordance  with  such  judgment." 

The  statutes  might  have  provided  that  the  register 
should  determine  questions  of  law  as  well  as  questions 
of  fact  between  those  seeking  to  purchase  the  same  tract 
of  state  lands,  and  made  his  determination  final,  so  as  to 
entitle  the  party  in  whose  favor  it  might  be  to  the  cer- 
tificate of  purchase.  In  such  case,  all  intended  pur- 
chasers would  have  had  notice  of  the  fact  that  their 
right  to  the  certificate  would  thus  be  determined  by  the 
register. 

The  jurisdiction  of  the  Superior  Court  to  determine 
these  contests  is  derived  from  section  3415  of  the  code. 
Pro  hac  the  court  acts  in  the  place  of  the  officer;  its 
judgment  or  that  of  the  appellate  court  being  made 
conclusive  on  the  officer  by  the  statute.  The  order  of 
the  register  referring  the  matter  is  based  upon  a  contest 
already  existing  in  the  land-office, —  a  contest  of  which 
both  parties  have  notice, —  and  both  must  be  assumed  to 
have  notice  of  the  order.  The  order,  and  all  proceedings 
prior  and  subsequent  to  the  order  of  reference,  assume 
the  title  to  the  land  to  be  in  the  state.  When  a  person 
applies  to  purchase  lands  of  the  state,  he  knows  that,  in 
case  a  contest  arises  between  himself  and  another  appli- 
cant, the  dispute  may  under  certain  circumstances  be 
decided  by  the  register,  or  that  it  may  be  referred  to  the 
Superior  Court,  and  that  in  the  last  case,  if  the  action 
(which  is  a  mode  of  bringing  the  contest  before  the 
court)  is  commenced  by  the  other  contestant,  he  may 
be  notified  of  it  by  publication  of  the  summons  in  case 
he  is  not  a  resident  of  the  state.  He  consents  to  this 
mode  of  service  in  advance.  The  state  has  consented  by 
the  statute  that  the  judgment  shall  determine  which  of 
the  two  contestants  shall  receive  the  certificate  of  pur- 
chase, and  the  judgment,  to  the  full  extent  of  its  scope 
and  purpose,  is  binding  on  all  the  world.     Whether  the 
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proceeding  is  ad  rem  strictly  or  not  the  applicant  has  sub- 
jected himself  in  advance  to  the  mode  of  deciding  his  right 
to  purchase  provided  by  the  statutes.  The  court,  like  the 
register,  is  an  agent  of  the  state,  to  whom  is  committed  the 
power  of  determining  whether  the  applicant  has  complied 
with  the  terms  on  which  alone  he  is  permitted  to  purchase 
the  land.  The  case  does  not  come  within  the  rule  laid 
down  in  Pennoyer  v.  Neff,  95  U.  S.  714. 
Judgment  affirmed. 

Myrick,  J.,  and  Morrison,  C.  J.,  concurred. 


[No.   11199.    Department  One.  — July   14,   1886.] 

THE  STATE  OF  CALIFORNIA,  Appellant,  v.  JOHN 
SMITH,  Jr.,  et  al..  Respondents. 

Eotatb  of  Decedent  —  Non-resident  Fobsionebs  —  Kiguts  of 
Succession  —  Constitutional  Law.  —  The  constitution  does 
not  prohibit  the  le|i;islature  from  conferring  upon  non-resident  for- 
eigners the  same  rights  with  respect  to  the  acquisition,  possession, 
enjoyment,  transmission,  and  inheritance  of  property  as  are  guar- 
anteed by  that  instrument  to  resident  foreigners. 

Id.  —  Section  671  of  Civil  Code.  —  The  legislature  had  power  to  pro- 
vide, by  section  671  of  the  Civil  Code,  for  the  succession  to  prop- 
erty by  foreigners  who  have  never  been  residents.  That  section 
provides  a  rule  with  respect  to  property  within  the  state,  and 
confers  a  right  to  be  enjoyed  within  its  jurisdiction. 

Id.  —  Non-besident  Aliens  —  Who  are.  —  The  words  "non-resi- 
dent aliens, "  as  used  in  section  672  of  the  Civil  Code,  mean  those 
persons  who  are  neither  citizens  of  the  United  States  nor  resi- 
dents of  the  state. 

Id.  —  Appearing  and  Claiming  Property  —  Limitation  on  Right. 
—  Under  that  section,  the  failure  of  a  non-resident  alien  to  appear 
and  claim  the  property  within  five  years  after  descent  cast 
operates  a  bar  oi  his  right  to  assert  any  title  in  the  property  as 
against  the  state.  But  any  appearance  within  the  state,  and  the 
assertion  of  a  claim  to  the  property,  either  by  action,  or  by  taking 
possession  of  or  conveying  or  contracting  with  respect  to  it,  within 
the  time  limited,  is  sufficient  to  render  the  bar  of  the  statute 
inoperative. 

)d.  —  Proceeding  by  State  to  Vest  Title  —  When  Should  be 
Brought.   —  A  proceeding   brought   by   the   attorney-general    to 
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vest  title  in  the  state  as  to  property  alleged  to  have  escheated  to 
it  under  section  672  of  the  Civil  Code  is  premature  if  commenced 
within  five  years  after  the  death  of  the  ancestor. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County. 

John  Smith,  a  native  of  England  residing  in  Cah*  forma, 
and  a  naturalized  citizen  of  the  United  States,  died  in- 
testate in  Sacramento,  California,  November  3,  1883, 
leaving  certain  real  and  personal  property  therein  as  his 
estate.  He  left  no  heirs  resident  in  the  United  States, 
but  he  did  leave  one  nephew  and  three  nieces,  natives  of 
and  residing  in  England,  as  his  only  next  of  kin.  The 
nephew,  John  Smith,  Jr.,  came  to  California  and  ob- 
tained letters  of  administration  upon  the  estate,  after 
having  declared  his  intention  to  become  a  citizen  of  the 
United  States.  The  estate  was  distributed  to  and  there- 
after sold  by  the  next  of  kin  to  the  defendants  other  than 
John  Smith,  Jr.,  and  the  administration  closed.  The  suit 
was  commenced  by  the  attorney-general  in  the  name  of  the 
state  on  January  25,  1885,  to  declare  all  the  estate  of  John 
Smith  escheated,  because,  as  alleged,  the  nephew  and  nieces 
cannot  inherit  in  California.  Judgment  was  rendered  in 
favor  of  the  defendants.  The  further  facts  are  stated  in 
the  opinion  of  the  court. 

Attorney-General  Marshall,  and  S,  P.  Scaniker,  for  Ap- 
pellant. 

A  non-resident  alien  is  not  entitled  to  succeed  to 
property  in  California,  and  the  sections  of  the  Civil  Code 
purporting  to  give  him  that  right  are  unconstitutional. 
(Const.,  art.  9,  sec.  4;  art.  1,  sec.  17.)  Upon  the  death 
of  the  intestate,  the  title  to  his  estate  vested  eo  instanti 
in  the  state  of  California,  in  trust  for  the  support  of  the 
common  schools.  (Fairfax  v.  Hunter,  7  Cranch,  603; 
Jackson  V.  Adams,  7  Wend.  367;  Wilbur  v.  Tobey,  16  Pick. 
177;   Commonzvealth   v.   Hite,   6  Leigh,   588;   Taylor  y. 
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Benham,  5  How.  233;  Farrell  v.  Enright,  13  Cal.  450; 
People  V.  Folsom,  5  Cal.  373;  Ettenheimer  v.  Heifeman, 
66  Barb.  374;  Const,  sec.  4,  art.  9;  5/0/^  v.  Reeder,  5  Neb. 
203.)  After  the  estate  had  vested  in  the  state,  its  title 
could  not  be  divested  by  the  arrival  of  one  of  the  next  of 
kin,  although  he  declared  his  intention  to  become  a  citizen 
of  the  United  States.  (Heeney  v.  Trustees  of  Brooklyn 
Benevolent  Society,  33  Barb.  360.)  The  administration 
proceedings  were  void,  because  the  title  to  the  estate  had 
vested  in  the  state.  (State  v.  Reeder,  5  Neb.  203;  Den.  ex 
rel  Van  Kleek  v.  O'Hanlon,  21  N.  J.  L.  582;  Hinkle  v. 
Shaddon,  2  Swan,  49.) 

Grove  L.  Johnson,  Armstrong  &  Hinkson,  and  Ed.  M. 
Martin,  for  Respondents. 

The  points  involved  in  this  case  have  been  decided  ad- 
versely to  the  appellant  in  Lyons  v.  State,  67  Cal.  380; 
Estate  of  Billings,  64  Cal.  427 ;  Carrasco  v.  State,  67  Cal. 
3S5;  People  v.  Rogers,  13  Cal.  159. 

McKiNSTRY,  J. — The  constitution  (art.  1,  sec.  17)  pro- 
hibits the  legislature  from  depriving  resident  foreigners  of 
any  of  the  rights  enjoyed  by  native-born  citizens  with 
respect  to  the  acquisition,  possession,  enjoyment,  transmis- 
sion, or  inheritance  of  property. 

There  is  no  provision  of  the  constitution  which  pro- 
hibits the  legislature  from  conferring  the  same  rights  upon 
those  bom  in  foreign  countries  who  have  never  been  resi- 
dents of  the  state. 

Section  671  of  the  Civil  Code  provides :  — 

"  Any  person,  whether  citizen  or  alien,  may  take,  hold, 
and  dispose  of  property,  real  or  personal,  within  this 
state.*' 

It  IS  suggested  that  inasmuch  as  laws  can  have  no 
extralerritorial  operation,  the  legislature  has  no  power 
to  provide  for  succession  by  foreigners  who  have  never 
been  residents.     But  the  section  of  the  code  provides  a  rule 
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with  respect  to  property  within  the  state.  It  confers  a 
right  to  be  enjoyed  within  the  jurisdiction. 

Section  672  of  the  Civil  Code  reads :  — 

"  If  a  non-resident  aHen  takes  by  succession,  he  must 
appear  and  claim  the  property  within  five  years  from  the 
time  of  succession,  or  be  barred.  The  property  in  such 
case  is  disposed  of  as  provided  in  title  8,  part  3,  of  the 
Code  of  Civil  Procedure." 

The  words  "  non-resident  alien  "  are  severely  criticised 
by  counsel  for  appellant.  We  find  no  difficulty  in  interpret- 
ing them  as  indicating  those  who  are  neither  citizens  of 
the  United  States  nor  residents  of  the  state. 

All  aliens  take  by  succession.  (Civ.  Code,  sec.  671.) 
The  failure  of  a  non-resident  alien  to  "  appear  and  claim  " 
within  five  years  after  descent  cast  operates  a  bar  of 
his  right  to  assert  any  title  in  the  property  as  against 
the  state.  And  this  not  on  the  idea  that  the  property 
has  escheated  to  the  state,  as  of  the  date  of  the  death  of 
the  ancestor,  but  because  by  the  law  the  "  non-resident  " 
takes  subject  to  the  loss  of  his  right  by  a  failure  to  make 
claim  within  the  five  years.  The  clause  of  section  672  is 
a  limitation,  applicable,  however,  not  alone  to  the  com- 
mencement of  an  action  in  the  courts,  but  to  any  ap- 
pearance within  the  state  and  the  assertion  of  a  claim, 
whether  by  such  action  or  otherwise.  The  claim  may 
be  in  pais,  as  by  taking  possession  of  the  property,  or 
conveying  or  contracting  with  respect  to  it.  If  he  fails 
to  appear  and  claim  it,  the  property  is  escheat  at  the  ex- 
piration of  the  five  years.  In  "  such  case  "  the  property 
IS  disposed  of  as  provided  in  title  8,  part  8,  of  the  Code 
of  Civil  Procedure. 

It  would  seem  to  follow  that  a  "  non-resic^ent  alien  " 
would  have  no  defense  to  an  inquest  to  "  vest  the  title  in 
the  state  "  in  the  nature  of  office  found,  except  a  defense 
based  on  his  "  appearance  and  claim "  within  the  five 
years,  and  it  necessarily  follows  that  a  proceeding  brought 
by  the  attorney-general  under  title  8,  part  3,  is  premature 
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if  commenced   within   five  years   after  the  death  of  the 
ancestor. 

Section  1272  of  the  Code  of  Civil  Procedure,  so  far  as 
it  applies  to  a  non-resident  alien,  not  a  party  or  privy  to 
the  proceedings  prescribed  in  title  8,  only  authorizes 
him  to  show  that  which  he  might  have  shown  had  he 
been  made  a  party,  to  wit,  that  he  did  appear  and  claim 
the  property  "  within  five  years  from  the  time  of  the  suc- 
cession." 

The  statute  gives  to  the  non-resident  alien  full  five 
years  to  "  appear  and  claim  *'  the  property,  and  gives 
him  no  more.  There  is  no  limitation  of  time  (certainly 
none  less  than  ten  years  after  the  "succession")  within 
which  the  action  provided  for  in  the  Code  of  Civil  Pro- 
cedure must  be  commenced  by  the  attorney-general. 
The  five  years  given  the  non-resident  alien  can  have  nc 
reference  to  the  proceeding  commenced  by  the  attorney- 
general.  No  statutory  machinery  is  provided  in  accord- 
ance with  which  the  alien  must  appear  and  give  notice  of 
his  claim.  The  provision  of  section  672  of  the  Civil  Code, 
requiring  the  alien  to  "  appear  and  claim  the  property.'' 
relates  to  an  appearance  and  claim,  to  be  proved  by  acts 
within  the  state  indicating  that  the  alien  asserts  a  right  to 
it,  or  the  provision  means  nothing. 

Section  4  of  article  9  of  the  constitution  provides  that 
"  the  proceeds  "  of  the  estates  of  deceased  persons  who 
may  have  died  without  leaving  any  "heir"  shall  consti- 
tute a  part  of  the  school  fund.  It  does  not  limit  tHe 
power  of  the  legislature  to  declare  that  aliens  may  be 
heirs.  Moreover,  it  speaks  of  the  proceeds  of  the  lands. 
e\'idently  contemplating  some  procedure  in  the  nature  of 
office  found  by  which  the  right  of  the  state  shall  be  ascer- 
tained and  determined,  and  legislation  providing  for  the 
sale  of  the  land. 

Judgment  affirmed. 

Myrick,  J.,  and  Ross,  J.,  concurred. 
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[No.    11157.     Department  One.  — July    14,    1886.] 

GRAND  LODGE  OF  THE  INDEPENDENT  ORDER 
OF  GOOD  TEMPLARS  OF  THE  STATE  OF  CALI- 
FORNIA,  Appellant,  v.  ELMA  C.  FARNHAM. 
Executrix,  etc.,  of  S.  C.  Farnham,  Deceased,  Re- 
spondent. 

Subscription  to  Charitable  Object  —  Liabilitt  of  Subscriber 
—  Acceptance  op  Offer  —  Death  of  Subscriber.  —  A  promise 
to  pay  a  subscription  to  help  defray  the  expenses  of  some  charitable 
object  is  a  mere  oflTer,  which  may  be  revoked  at  any  time  before 
it  is  accepted  by  the  promisee;  and  an  acceptance  can  only  be 
shown  by  some  act  by  the  promisee  whereby  a  legal  liability  is 
incurred  or  money  is  expended  on  the  faith  of  the  promise.  If 
the  promisor  die  before  his  oflTer  is  accepted,  it  is  thereby  revoked, 
and  cannot  afterwards,  bv  any  acts  showing  an  acceptance,  be 
made  enforceable  against  his  estate.  The  rule  is  otherwise  when 
subscribers  agree  together  to  make  up  a  specified  sum,  and  where 
the  withdrawal  of  one  increases  the  amount  to  be  paid  by  the 
others.  In  such  a  case,  as  between  the  subscribers,  there  is  a 
mutual  liability,  and  the  co-subscribers  may  maintain  an  action 
against  one  who  refuses  to  pay. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Solano  County. 

The  facts  are  stated  in  the  opinion. 

George  A.  Lamont,  and  Joel  A.  Harvey,  for  Appellant. 

5".  G.  Hilhorn,  and  F.  W.  Hall,  for  Respondent. 

Belcher,  C.  C. —  The  court  below  sustained  a  demurrer 
to  the  complaint,  and  whether  it  erred  in  so  doing  or  not 
is  the  only  question  presented  for  decision. 

The  facts  as  stated  in  the  complaint  are  substantially  as 
follows :  — 

The  plaintiff  was  the  owner  of  certain  real  property 
in  Solano  County,  on  which  was  erected  the  Good  Tem- 
plars' Home  for  Orphans.  At  the  time  of  filing  the  com- 
plaint, and  for  a  long  time  prior  thereto,  the  home  was 
conducted  and  managed  by  the  plaintiff.     In  1883  it  was 
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deemed  important  to  erect  an  addition  to  the  home,  so  that 
a  greater  number  of  orphans  could  be  taken  care  of  there- 
at ;  and  to  raise  money  for  that  purpose,  subscription  papers 
were  circulated  and  subscriptions  solicited  by  an  agent 
employed  by  the  plaintiff. 

In  September,  1883,  S.  C.  Farnham,  the  defendant's 
testator,  subscribed  one  of  these  papers  and  placed  opposite 
his  name  as  the  amount  of  his  subscription  one  thousand 
dollars. 

On  the  first  day  of  December,  1883,  Farnham  died, 
leaving  a  will.  The  will  was  admitted  to  probate,  and 
notice  to  creditors  published,  and  then  plaintiff  presented 
to  the  executrix  its  claim  for  the  one  thousand  dollars 
subscription  and  the  claim  was  rejected.  In  October, 
1883,  the  agent  employed  to  get  subscriptions  reported 
to  the  plaintiff  the  amount  of  money  collected  and  then 
on  hand,  and  the  amount  subscribed  and  unpaid,  of 
which  the  larger  part  was  the  one  thousand  dollars  sub- 
scribed by  Farnham.  The  plaintiff  afterwards,  but  it  does 
not  appear  when,  commenced  to  erect  an  addition  to  the 
home,  and  was  still  prosecuting  the  work  when  this  action 
was  commenced. 

The  demurrer  was  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  general  rule  is,  that  a  promise  to  pay  a  subscrip- 
tion like  that  declared  on  here  is  a  mere  offer,  which  may 
be  revoked  at  any  time  before  it  is  accepted  by  the 
promisee.  And  an  acceptance  can  only  be  shown  by  some 
act  on  the  part  of  the  promisee  whereby  some  legal  lia- 
bility is  incurred  or  money  is  expended  on  the  faith  of  the 
promise. 

If  the  promisor  dies  before  his  offer  is  accepted,  it  is 
thereby  revoked,  and  cannot  afterwards,  by  any  act  show- 
ing acceptance,  be  made  good  as  against  his  estate. 
{Pratt  V.  Trustees,  93  111.  475;  Beach  v.  First  M.  E. 
Church,  96  111.  179;  Phipps  v.  Jones,  20  Pa.  St.  260;  Hel- 
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fenstein's  Estate.  77  Pa.  St.  331 ;  Cottage  Street  Church  v. 
Kendall,  121  Mass.  528.) 

The  rule  is  otherwise  where  subscribers  agree  together 
to  make  up  a  specified  sum,  and  where  the  withdrawal 
of  one  increases  the  amount  to  be  paid  by  the  others. 
In  such  case,  as  between  the  subscribers,  there  is  a  mutual 
liability,  and  the  co-subscribers  may  maintain  an  action 
against  one  who  refuses  to  pay.  {George  v.  Harris,  4  N. 
H.  533;  Curry  v.  Rogers,  21  N.  H.  247;  1  Wharton  on 
Contracts,  p.  719.) 

Here  it  is  not  alleged  in  the  complaint  that  the  plaintiff 
entered  into  any  contract,  incurred  any  liability,  or  ex- 
pended any  money  for  the  erection  of  an  addition  to  the 
home  for  orphans  before  the  death  of  Farnham.  His 
subscription  was  therefore  withdrawn  by  his  death,  and 
was  not  a  valid  claim  against  his  estate. 

Counsel  for  appellant  cite  Christian  College  v.  Hendley, 
49  Cal.  847,  but  that  case  is  not  in  conflict  with  w^hat 
has  been  said.  And  besides,  the  matter  quoted  from 
Waikins  v.  Evans,  9  Cush.  539,  has  since  been  held  by 
the  same  court,  in  Cottage  Street  Church  v.  Kendall,  supra, 
to  be  obiter  dictum,  and  inconsistent  with  elementary  prin- 
ciples. 

We  think  the  demurrer  was  properly  sustained,  and  the 
judgment  should  be  affirmed. 

Searls^  C,  and  Foote^  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.   11376.    Department  One.  — July    14,   1886.] 

A.  GRANDONA,  Appellant,  v.  O.  O.  LOVDAL,  Re- 
spondent. 

Nuisance  —  Overhanging  Tbees  —  Abatement.  —  Trees  whose 
branches  extend  over  the  land  of  another  are  only  a  nuisance  to 
the  extent  that  the  branches  overhang  the  adjoining  land.  To 
that  extent  they  are  nuisances,  and  the  person  over  whose  land 
they  extend  may  cut  them  off,  or  have  his  action  for  damages  and 
an  abatement  of  the  nuisance;  but  he  cannot  cut  down  the  trees, 
nor  remove  the  branches  thereof  except  so  far  as  they  overhang 
his  soil.  If  he  is  damaged  by  the  roots  of  the  trees  projecting  into 
his  land,  they  may  also  be  abated. 

Id.  —  Pij:adino  —  Action  fob  Abatement  and  Damages  —  Mis- 
joiNEB  OF  Causes  of  Action.  —  A  complaint  which  seeks  to  abate 
an  alleged  nuisance,  and  to  recover  damages  for  injuries  caused 
thereby,  is  not  demurrable  for  misjoinder  of  causes  of  action. 

Id.  —  Damages  —  Specifio  Allegations  of  —  AMBiomTY.  —  Where 
the  complaint  alleges  that  the  nuisance  has  occasioned  several  dis- 
tinct injuries  to  Sie  plaintiff,  the  amount  of  the  damage  caused 
by  each  injury  must  be  averred;  otherwise  the  complaint  will  be 
ambiguous  and  uncertain. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County. 

The  action  was  brought  to  compel  the  defendant  to  re- 
move a  certain  line  of  trees  on  or  near  the  boundary  of 
his  land  and  the  land  of  the  plaintiff,  and  to  recover 
damages  allied  to  have  been  caused  by  reason  of  the 
existence  of  the  trees  during  the  preceding  four  years. 
The  complaint  alleged  in  effect  that  the  trees  had  been 
allowed  to  grow  to  such  a  size  that  they  had  caused  dam- 
age to  the  land  of  the  plaintiff  by  lessening  its  value,  and 
by  reason  of  their  dense  shade,  falling  leaves,  and  pro- 
truding roots,  and  had  broken  down  the  division  fence 
between  his  land  and  that  of  the  defendant,  so  that  stock 
belonging  to  the  latter  were  enabled  to  trespass  upon  his 
land.  The  defendant  demurred  to  the  complaint,  on  the 
grounds  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  that  several  causes  of  action  were  im- 
properly joined  and  not  separately  stated,  and  that  it  was 
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ambiguous,  unintelligible,  and  uncertain,  because  it  did 
not  specifically  state  the  amount  of  damage  resulting  from 
either  the  shade,  the  falling  leaves,  or  the  decrease  in 
value  of  the  land.  The  demurrer  was  sustained,  and  the 
plaintiff  declining  to  amend,  judgment  was  rendered  in 
favor  of  the  defendant.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

Henry  Starr,  and  A.  P.  Catlin,  for  Appellant. 

The  trees  were  a  nuisance.  (Civil  Code,  sec.  3501 ;  Ball 
V.  Nye,  99  Mass.  582 ;  Wilson  v.  New  Bedford,  108  Mass. 
261;  Wood  on  Nuisance,  sees.  103-106,  865;  Meyer  v. 
Metzler,  51  Cal.  142.) 

Freeman,  Bates  &  Rankin,  for  Respondent. 

The  remedy  of  plaintiflf  was  by  cutting  off  the  overhang- 
ing branches  and  protruding  roots.  (Countryman  v. 
Lighthill,  24  Hun,  407.) 

McKiNSTRY,  J. —  The  court  below  sustained  a  demurrer 
to  the  complaint.  "  Trees  whose  branches  extend  over 
the  land  of  another  are  not  nuisances,  except  to  the  ex- 
tent to  which  the  branches  overhang  the  adjoining  land. 
To  that  extent  they  are  nuisances,  and  the  person  over 
whose  land  they  extend  may  cut  them  off  or  have  his 
action  for  damages,  and  an  abatement  of  the  nuisance 
against  the  owner  or  occupant  of  the  land  on  which  they 
grow,  but  he  may  not  cut  down  the  tree,  neither  can  he 
cut  the  branches  thereof  beyond  the  extent  to  which  they 
overhang  his  soil."  (Wood  on  Nuisances,  sec.  112,  citing 
Commonwealth  v.  Blaisdell,  107  Mass.  234;  Commonwealth 
v.  McDonald,  16  Serg.  &  R.  390.) 

So,  it  would  seem,  he  may  have  abated  the  roots  project- 
ing into  his  soil,  at  least  if  he  has  suffered  actual  damage 
thereby. 

The  general  demurrer  should  have  been  overruled. 

The  defendant  also  demurred  on  the  ground  of  the  mis- 
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joinder  of  actions.  There  is  only  one  count  in  the  com- 
plaint. There  is  no  direct  averment  therein  that  the  trees 
have  so  grown  as  that  any  portion  of  the  trunks  are  on 
plaintiff's  land.  The  averments  as  to  the  trunks  having 
so  grown  as  to  break  the  dividing  fence,  and  thus  let  in 
hogs  which  have  destroyed  plaintiff's  crops,  may  be  re- 
jected as  surplusage,  and  not  to  be  treated  as  a  statement 
of  a  separate  cause  of  action. 

While  we  are  compelled  to  hold  that  the  complaint  is 
not  subject  to  general  demurrer,  nor  to  a  demurrer  for 
misjoinder  of  actions,  we  think  that  it  is  ambiguous  and 
uncertain. 

Judgment  affirmed. 

Myrick,  J.,  and  Ross,  J.,  concurred. 


[No.   9232.     Department   One.  — July    19,    1886.] 

J.  J.  McCALLION  ET  AL.,  Respondents,  v.  HIBERNIA 
SAVINGS  AND  LOAN  SOCIETY  et  al.  ED- 
WARD DEVLIN  ET  al..  Appellants. 

Unixcorporated  Association  —  Removal  of  Officers  —  Rights 
OF  Seceding  Members.  —  Where  the  laws  governing  a  voluntnry 
unincorporated  association  provide  a  remedy  within  tne  association 
for  any  offense  committed  by  its  officers,  no  opposition  by  tlie 
officers  to  the  authority  under  which  they  act  in  the  performance 
of  their  functions,  nor  irregularity  in  the  performance  thereof,  will 
authorize  a  part  of  the  members  of  the  association  to  secede  for 
the  purpose  of  expelling  its  regularly  elected  officers,  declaring 
their  offices  vacant,  and  constituting  themselves  successors. 

UoRPORATioN  —  Defective  Certificate  of  Incorporation  —  Evi- 
dence. —  A  document  purporting  to  be  a  certificate  of  incorpora- 
tion, which  is  legally  defective  for  want  of  conformity  to  the  statu- 
tory requirements,  is  not  proof  of  a  corporation  in  ease. 

AcnoN  —  Attempt  to  Compromise  —  Effect  op.  —  The  rights  of 
the  parties  to  an  action  are  not  affected  by  an  attempt  and  failure 
to  compromise  the  litigation,  irrespective  of  the  cause  which  pro- 
duced, the  failure. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  refusing  a  new  trial. 
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The  action  was  brought  to  recover  certain  moneys  de- 
posited in  the  Hibernia  Savings  and  Loan  Society.  The 
bank  thereupon  paid  the  money  into  court,  and  asked  that 
certain  other  claimants  be  substituted  as  defendants.  This 
was  done.  Judgment  was  rendered  in  favor  of  the  plain- 
tiffs. The  substituted  defendants  subsequently  moved  for 
a  new  trial,  which  was  refused.  The  further  facts  are 
stated  in  the  opinion  of  the  court. 

M.  C.  Hassctt,  J.  D,  Sullivan,  and  D.  T.  Sullivan,  for 
Appellants. 

D.  L,  Smoot,  for  Respondents. 

McKee,  J. —  This  is  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial. 

The  order  appealed  from  was  made  upon  a  statement  of 
the  case. 

The  case  shows  that  plaintiffs  and  substituted  defend- 
ants respectively  claim  to  be  the  officers  and  directors  of 
an  association  or  society  in  the  city  and  county  of  San 
Francisco  known  as  the  Ancient  Order  of  Hibernians, 
Division  No.  1,  and  entitled  to  a  fund  composed  of  moneys 
paid  into  court  by  the  Hibernia  Savings  and  Loan  Society, 
which  were  deposited  with  it  from  time  to  time  by  said 
division  No.  1. 

Upon  the  trial  of  the  issues  raised  by  the  pleadings  be- 
tween these  rival  claimants  of  the  fund,  the  court  found 
as  facts:  — 

"  1.  That  the  $3,349.15  paid  into  court  by  the  Hibernia 
Savings  and  Loan  Society,  and  now  in  the  treasury  of  the 
city  and  county  of  San  Francisco,  is  the  property  of  divi- 
sion No.  1  of  the  Ancient  Order  of  Hibernians  of  the  city 
and  county  of  San  Francisco. 

"  2.  That  the  plaintiffs  constitute  and  represent  the  said 
division,  and  the  substituted  defendants  do  not. 

"  3.  That  the  said  division  is  not  a  corporation,  but  a 
voluntary  association  of  persons  for  benevolent  purposes; 
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and  that  the  substituted  defendants,  designated  as  the 
Ancient  Order  of  Hibernians'  General  Benevolence  Society 
of  California,  is  not  an  existing  corporation  with  title  to 
said  money. 

"  4.  That  the  said  division  annually  selects  certain  of 
its  members  to  take  charge  of  the  division's  property,  and 
styles  them  trustees;  that  these  trustees  at  present  are 
John  Collins,  Jcrfin  Breslin,  P.  M.  Cleary,  Michael  Sulli- 
van, and  Daniel  O'Leary." 

Upon  these  facts  the  court  awarded  possession  and  con- 
trol of  the  fund  to  the  plaintiffs  in  trust  for  the  use  and 
benefit  of  division  No.  1. 

The  principal  grounds  assigned  by  defendants  upon 
their  motion  for  a  new  trial  were,  that  the  findings,  con- 
clusions of  law,  aiid  judgment  are  wholly  unsupported  by 
the  evidence,  and  that  the  findings  are  not  responsive  to 
the  issues  made  by  the  pleadings.  It  is  upon  these  grounds 
that  the  case  has  been  argued  and  submitted. 

As  to  the  first  finding,  both  parties  concede  that  the 
fund  in  controversy  belonged  to  division  No.  1  of  the 
Ancient  Order  of  Hibernians,  of  the  city  and  county  of  San 
Francisco. 

As  to  the  second  finding,  the  evidence  contained  in 
the  record  clearly  shows  that  the  "  division "  was  or- 
ganized by  authority,  in  January,  1869,  as  a  voluntary 
Catholic  association  or  society  for  benevolent  purposes; 
that  it  has  since  continued  to  exist,  maintaining  fraternal 
relations  between  all  its  members  and  with  other  divisions 
of  the  order  until  the  year  1878;  that  in  that  year  the 
division  had  on  its  roll-call  the  names  of  five  hundred 
members,  and  on  deposit  in  bank  several  thousands  of  dol- 
lars; that  it  held  annual  elections  of  officers  in  June  of 
each  year,  and  that,  in  June,  1878,  the  plaintiffs  were  regu- 
larly elected  and  qualified  as  its  officers  and  directors. 

The  election  of  these  officers  was  never  contested,  and 
for  several  months  they  exercised  their  functions  with- 
out dissension  or  disorder.     But  in  September,  1878,  the 
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county  judicature  of  the  order  in  San  Francisco  discov- 
ered that  the  president  and  the  other  officers  of  the  division 
in  initiating  new  members  into  the  order  worked  under 
a  formula  which  it  considered  illegal,  because  it  was  not 
in  conformity  with  the  rules  and  regulations  upon  the 
subject  promulgated  by  a  national  convention  of  the 
order  held  in  Boston  in  May,  1878,  and  it  directed 
the  president  to  change  the  mode  of  initiation  so  as  to 
conform  to  the  law  of  the  order  as  established  by  the 
Boston  convention.  In  the  same  year,  however,  a 
national  convention  of  the  order  which  was  held  in 
New  York  denounced  the  Boston  convention  as  an  illegal 
body,  wholly  without  authority  to  give  law  to  the  order 
in  the  United  States;  and  division  No.  1  in  San  Fran- 
cisco, following  New  York,  refused  to  obey  the  "county 
delegate,"  and  continued  to  work  under  the  formula  of 
initiation  which,  it  claimed,  was  prescribed  by  the 
"  head  of  the  order "  in  Ireland.  This  created  dissen- 
sion in  the  order,  and  upon  a  question  as  to  the  proper 
form  of  initiation,  not  only  division  No.  1,  but  the  order 
itself,  "  split  "  in  two. 

Admittedly,  however,  certain  of  the  defendants,  in 
connection  with  such  others  of  the  members  of  division 
No.  1  as  recognized  the  authority  of  the  Boston  conven- 
tion, refused  to  attend  the  division  meetings;  and  on 
the  8th  of  November,  1878,  they  held  a  special  meeting 
outside  the  division-room,  presided  over  by  the  county 
delegate  of  the  order,  at  which  a  resolution  was  passed 
declaring  that  the  offices  of  president  and  treasurer  of 
the  division  were  vacant,  and  two  of  the  defendants  were 
selected  to  fill  the  vacancies,  and  others  of  them  were 
chosen  to  act  as  trustees.  But  such  action  was  without 
color  of  authority.  Neither  opposition  to  the  authority 
under  which  officers  of  an  association  act  in  the  per- 
formance of  their  functions,  nor  irregularity  in  the  per- 
formance of  their  functions,  will  authorize  members  of 
the  association  to  secede  for  the  purpose  of  expelling  its 


July,  1886.]     McCallion  r.  Hibernia  S.  &  L.  Soc.     167 

regularly  elected  officers,  declaring  their  offices  vacant,  and 
constituting  themselves  as  their  successors  in  office.  For 
any  offense  committed  by  a  division  officer,  the  laws  of 
the  order  provided  a  remedy  within,  and  not  without,  the 
division  itself.  An  outside  movement  would  be  wholly 
ineffectual  to  disturb  him  in  his  office.  So  that  when  the 
plaintiffs  commenced  their  action,  in  January,  1879,  they 
were  legally  in  possession  of  the  organization  as  the  legally 
elected  officers  and  trustees  of  the  division;  and  the  find- 
ing of  the  court  that  they  represented  the  division,  and 
were  entitled  to  the  possession  and  control  of  its  funds,  is 
fully  sustained  by  the  evidence. 

As  to  the  third  finding,  there  appears  to  have  been  no 
conflict  in  the  evidence  upon  which  it  is  founded.  The 
only  evidence  upon  the  question  is,  that  in  July,  1869, 
when  the  division  numbered  fifty  or  sixty  members,  two 
of  them, —  Bernard  Conlin  and  William  Dolan, —  on 
the  14th  of  July,  1869,  prepared  a  certificate  to  the  effect 
"  that  on  the  12th  of  July,  1869,  a  meeting  of  the  mem- 
bers of  a  society  or  association  not  yet  incorporated, 
known  as  *the  Ancient  Order  of  Hibernians'  General 
Benevolent  Society  of  California,  ....  was  held  for  the 
purpose  of  incorporating  themselves  according  to  law; 
that  at  the  meeting  it  was  resolved  that  the  said  society 
should  be  incorporated  and  assume  corporate  powers 
under  the  laws  of  the  state,  and  exercise  such  powers 
under  the  said  corporate  name,  having  its  principal  place 
of  business  in  the  city  of  San  Francisco;  and  that  there 
was  then  chosen  by  ballot  seven  persons  to  act  as  a  board 
of  directors  of  said  corporation  for  one  year.' "  This  cer- 
tificate Conlan  and  Dolan  signed,  acknowledged,  and 
caused  a  copy  to  be  filed  in  the  office  of  the  secretary  of 
state.  But  as  articles  of  incorporation,  the  certificate  was 
legally  defective,  for  want  of  conformity  to  the  statutory 
requirements  under  which  it  purported  to  have  been 
made;  and  aside  from  the  defects  which  rendered  it 
inept,  Conlan  and  Dolan  and  those  acting  with  them  in 
the  movement  did  not  attempt  to  exercise  corporate  func- 
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tions  under  it  in  connection  with  or  as  division  No.  1  of 
the  Ancient  Order  of  Hibernians.  Therefore  the  certifi- 
cate was  not  proof  of  a  corporation  in  esse.  (Wood's  Di- 
gest, p.  119,  sec.  2;  Mokelumne  Hill  M.  Co,  v.  Woodbury, 
14  Cal.  425;  S.  C,  73  Am.  Dec.  668;  Harris  v.  McGregor, 
29  Cal.  127;  People  v.  Selfridge,  52  Cal.  331.) 

Besides,  it  was  not  claimed  by  the  defendants  that  there 
existed  at  the  commencement  of  the  action  a  society  or 
association  by  the  name  of  the  Ancient  Order  of  Hiber- 
niar.s'  General  Benevolent  Society  of  California  as  a 
chartered  corporation,  or  that  they  were  under  that  cor- 
p:.rate  name  entitled  to  the  funds  of  the  division;  and  the 
finding  that  the  division  was  not  a  corporation,  and  that 
the  defendants  were  not  a  corporation  with  title  to  the 
division's  funds,  was  fully  sustained  by  the  evidence. 

But  it  is  insisted  that  the  order  appealed  from  should  be 
reversed  because  the  court  did  not  find  upon  an  issue  of 
compromise  presented  by  certain  supplemental  pleadings  in 
the  case. 

There  was  evidence  given,  without  objection,  which 
proved  that  a  state  convention  of  the  order  had  met  at 
San  Jose  after  the  commencement  of  the  action,  and  pro- 
posed a  compromise  of  the  dissensions  in  the  division, 
and  that  the  plaintiffs  and  the  defendants  afterward  held 
a  meeting  for  the  purpose  of  harmonizing  and  settling 
their  disputes;  but  the  meeting  was  discordant,  and  re- 
sulted in  failure.  Whether  that  was  in  consequence  of 
the  conduct  of  one  or  the  other  of  the  contesting  parties 
is  of  no  moment.  The  proposed  compromise  did  not 
affect  the  title  of  the  plaintiffs  to  their  offices,  and  by  the 
failure  to  compromise,  from  whatever  cause,  they  did  not 
waive  any  of  their  legal  rights.  So  far  as  the  question  of 
their  rights  was  concerned,  the  issue  of  a  compromise  was 
immaterial,  and  it  was  not  necessary  for  the  court  to  make 
any  finding  about  it. 

Order  affirmed. 

Ross,  J.,  and  McKinstry,  J.,  concurred. 
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[No.   9326.     Department  Two.  — July    19,    1886.] 

F.  M.  PFISTER,  Appellant,  v,  THE  CENTRAL  PA- 
CIFIC  RAILROAD  COMPANY,  Respondent. 

Common  Cabbibb  —  Luggage.  —  The  terra  **  luggage,*'  as  used  in 
the  Civil  Code,  has  the  same  meaning  as  the  word  "baggage." 

Id.  —  MoNBY  WHBN  NOT  LuGOAQE.  —  Under  section  2181  of  the  Civil 
Code,  money  belonging  to  a  passenger  on  a  railroad,  and  intended 
for  trade,  business,  investment,  or  transportation,  and  not  for  the 
use  of  the  passenger  while  traveling,  is  not  luggage. 

Id.  —  Railboad  —  Passengeb  —  Contbact  Implied  by  Ticket.  — 
A  railroad  ticket  entitling  the  purchaser  to  transportation  in  the 
first-class  passenger-coaches  of  the  seller  between  the  points  indi- 
cated thereon  gives  him  a  right  to  have  his  luggage  —  not  ex- 
ceeding the  quantity  specified  in  the  ticket  —  transported  at  the 
same  lime  free  of  charge;  but  it  does  not  give  the  purchaser  a 
right  to  travel  in  a  baggage,  express,  or  freight  car,  or  to  transport, 
either  in  his  own  charge  or  that  of  the  railroad,  any  merchandise 
or  property  not  indud^  in  the  term  "  luggage." 

Id.  —  County  Tbeasubeb  —  Cannot  Cabby  Money  as  a  Passen- 
geb. —  A  county  treasurer  who  purchases  a  railroad  ticket  entitling 
him  to  first-class  passenger  transportation  has  no  right  to  carry 
with  him  in  a  passenger  train  certain  money  which  he  is  required 
by  law  to  pay  over  to  the  state  treasurer  at  the  place  of  destina- 
tion, although  the  railroad  had  for  many  years  previously  ac- 
quiesced in  such  a  practice,  and  accepted  him  as  a  passenger  with 
knowledge  that  he  had  the  money  with  him. 

Id.  —  Ck)UNTY  Tbeasubeb  not  a  Public  Messengeb.  —  A  county 
treasurer  traveling  with  money  which  he  is  obliged  by  law  to  pay 
into  the  state  treasury  is  not  a  public  messenger  within  the  mean- 
ing of  the  act  of  April  4,  1864,  requiring  the  Central  Pacific 
Railroad  to  carry  such  messengers  over  their  road  free  of  charge. 

Id.  —  Duty  op  Cabbieb  as  to  Accepting  and  Cabbying.  —  Under 
section  2169  of  the  Civil  Code,  a  common  carrier  of  goods  is 
under  no  obligation  to  accept  and  carry  all  personal  property  that 
may  be  offerSi.  Its  duty  is  confined  to  accepting  and  carrying 
property  of  a  kind  that  it  undertakes  or  is  accustomed  to  carry. 

Id.  —  Ex^bbss  Facilities  —  Railboad  need  not  Pubnish  to  All. 
—  In  the  absence  of  a  usage  to  that  effect,  or  of  some  statute  re- 
quiring them  80  to  do,  it  is  not  the  duty  of  railroad  companies  to 
furnish  facilities  for  the  transportation  of  express  matter  to  all 
alike  who  demand  them. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County. 

The  facts  are  stated  in  the  opinion. 

/.  /.  Burt,  for  Appellant 
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W.  //.  L.  Barnes,  for  Respondent. 

Searls,  C. —  This  is  an  action  to  recover  from  the  de- 
fendant, a  corporation,  engaged  in  the  business  of  a  com- 
mon carrier  of  passengers  and  freight  for  hire  by  cars 
drawn  over  a  railroad  by  steam-engines,  damages  in  the 
sum  of  fifty  thousand  dollars  for  refusal  to  carry  certain 
treasure  for  plaintiff. 

Defendant  interposed  a  demurrer  to  the  complaint,  which 
was  sustained  by  the  court,  and  judgment,  upon  refusal  by 
plaintiff  to  amend,  was  entered  in  favor  of  defendant,  from 
which  judgment  this  appeal  is  taken. 

It  appears  from  the  complaint  that  the  plaintiff  was 
the  county  treasurer  of  the  county  of  Santa  Clara,  and  as 
such  it  was  his  duty  to  pay  over  and  deliver  to  the  state 
treasurer  at  Sacramento,  California,  certain  funds  due  the 
state  from  him  as  such  county  treasurer. 

On  the  nineteenth  day  of  January,  1883,  plaintiff  pur- 
chased from  the  defendant  at  San  Jose,  in  the  county  of 
Santa  Clara,  for  sixteen  dollars,  four  first-class  passenger 
tickets,  entitling  four  persons  to  first-class  passage  from 
said  San  Jose  to  Sacramento.  Furnished  with  these 
tickets,  plaintiff  and  three  employees,  having  with  them 
$91,952  in  gold  coin  of  the  United  States,  contained  in 
small  leather  satchels,  which  they  carried  in  their  hands, 
boarded  a  passenger  train  of  defendant  with  such  treas- 
ure, and  were  permitted  by  the  conductor,  who  had 
knowledge  of  the  contents  of  the  satchels,  to  retain  pos- 
session of  and  carry  the  same  as  far  as  Niles,  a  way-sta- 
tion on  the  railroad  leading  to  Sacramento,  where  it  be- 
came necessary  to  change  cars  and  take  another  train  for 
the  latter  place. 

The  conductor  of  the  train  from  Niles  refused  to  per- 
mit plaintiff  and  his  employees  to  enter  the  passenger- 
car  with  their  treasure,  and  required  plaintiff,  if  he  de- 
sired to  carry  said  money  to  Sacramento,  to  deliver  the 
same  to  Wells,   Fargo  &  Co.,   an  express  company,  en- 
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gaged  as  common  carriers  for  hire  in  the  business  of  carry- 
ing treasure  and  that  class  of  goods  known  as  "  express 
matter"  over  the  railroad  of  defendant  from  San  Jose 
to  Sacramento,  and  to  which  company  defendant  had  given 
the  exclusive  privilege  of  carrying  money  upon  its  trains 
from  San  Jose  to  Sacramento,  so  far  as  such  money  ex- 
ceeded such  sums  as  might  be  carried  by  a  passenger  travel- 
ing on  its  trains. 

Defendant  had  provided  accommodations  for  Wells, 
Fargo  &  Co.  in  a  baggage-car,  had  not  provided  any  special 
cars  for  persons  generally  having  money  to  carry  to  Sac- 
ramento, and  all  such  persons,  under  the  rules  and  regula- 
tions of  defendant,  were  obliged  to  give  up  to  Wells,  Fargo 
&  Co.,  for  transportation,  all  money  outside  of  that  which 
they  could  carry  as  passengers. 

Plaintiff  at  first  refused  to  surrender  his  money  to 
Wells,  Fargo  &  Co.,  and  insisted  that  he  and  his  em- 
ployees had  a  right  to  go  into  some  car  of  the  train 
without  any  extra  charge  for  carrying  the  money,  be- 
yond their  regular  passenger  fare,  but  at  the  same  time 
told  the  conductor  that  rather  than  be  left  at  Niles  or 
give  up  the  custody  of  his  treasure  to  Wells,  Fargo  & 
Co.,  he  would  go  into  the  baggage  or  any  other  car  of 
defendant  which  might  be  designated,  and  would  pay  to 
defendant  any  charges  which  might  be  exacted  for  the 
transportation  of  the  money,  all  of  which  was  refused; 
and  plaintiff  thereupon,  to  avoid  being  left  at  Niles,  de- 
livered the  money  to  the  express  company  for  transporta- 
tion to  Sacramento,  paying  for  such  transportation  the  sum 
of  $68.95. 

The  money  which  plaintiff  was  carrying  was  funds  which 
he,  as  county  treasurer,  had  received,  and  was  conveying 
to  Sacramento  to  pay  over  to  the  state  treasurer,  being 
due  from  him  in  his  official  capacity  to  the  state  of  Cali- 
fornia, and  his  employees  were  taken  along  as  guards  of 
said  money  and  to  aid  in  carrying  the  same,  all  of  which 
was  known  to  defendant 
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It  had  been  the  custom  of  the  defendant  for  ten  years 
prior  to  January  19,  1883,  to  permit  the  county  treasurer  to 
carry  like  money  in  like  satchels  upon  its  passenger  trains 
free  of  charge,  and  no  notice  was  given  to  plaintiff  of  any 
change  in  such  custom. 

At  the  date  when  said  money  was  carried  to  Sacra- 
mento, the  defendant  did  not  receive  and  transport 
money  as  freight;  did  not  permit  persons  to  travel  on  its 
freight  trains  and  carry  money  as  freight ;  would  not  check 
and  carry  the  same  as  baggage  on  its  passenger  trains; 
and  would  not  have  received  said  money  for  transporta- 
tion as  freight,  baggage,  or  otherwise;  and  the  only  way 
by  which  the  plaintiff  could  have  transported  his  money  to 
Sacramento  by  said  railroad  was  by  carrying  it  himself 
or  by  delivering  it  to  Wells,  Fargo  &  Co.  for  transporta- 
tion, as  required  by  defendant. 

The  complaint  further  proceeds  to  show,  in  apt  language, 
that  the  defendant  is  subject  to,  bound  by,  and  by  express 
agreement  duly  filed  has  accepted  and  is  bound  to  execute 
on  its  part  the  duties  and  discharge  the  obligations  im- 
posed by  an  act  of  the  legislature  of  the  state  of  Cali- 
fornia, approved  April  4,  1864,  entitled  "  An  act  to  aid  the 
construction  of  the  Central  Pacific  Railroad,  and  to  secure 
the  use  of  the  same  to  this  state  for  military  and  other 
purposes,  and  other  matters  relating  thereto,"  and  show- 
ing that  the  railroad  from  San  Jos6  to  Sacramento  is  a 
portion  of  the  railroad  to  which  said  act  of  the  legislature 
is  applicable. 

The  defendant  was  a  common  carrier  of  passengers 
and  freight  between  San  Jose  and  Sacramento,  and  upon 
receiving  the  reasonable  and  customary  payment  therefor, 
it  was  its  duty  to  receive  and  carry  upon  its  passenger 
trains  all  persons  desiring  to  travel  thereby,  with  a  rea- 
sonable amount  of  luggage  for  each  passenger  without 
charge,  except  for  an  excess  of  weight  over  one  hundred 
pounds.  (Civ.  Code,  sec.  2180.)  "Luggage  may  consist 
of  any  articles  intended  for  the  use  of  a  passenger  while 
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traveling  or  for  his  personal  equipment."  (Civ.  Code,  sea 
2181.) 

"  The  liability  of  a  carrier  for  luggage  received  by  him 
with  a  passenger  is  the  same  as  that  of  a  common  carrier 
of  property."     (Civ.  Code,  sec.  2182.) 

A  common  carrier  by  railroad  must  check  and  carry  in  a 
regular  baggage-car  the  luggage  of  passengers  over  his 
road,  and  must  deliver  such  luggage  immediately  upon  the 
arrival  of  the  passenger  at  his  destination;  and  whenever 
passengers  neglect  or  refuse  to  have  their  luggage  so 
checked  and  transported,  it  is  carried  at  their  own  risk. 
(Civ.  Code,  sec.  2183.) 

The  question  of  whether  money  can  or  cannot  be 
treated  as  luggage  has  been  frequently  determined  by 
the  courts,  and  usually  to  the  effect  that,  except  as  to 
such  limited  amount  as  may  be  necessary  for  personal 
use  to  defray  expenses  of  the  passenger,  it  is  not  luggage. 
{Orange  Co.  Bank  v.  Brown,  9  Wend.  85;  S.  C,  24  Am. 
Dec.  129 ;  Pardee  v.  Drew,  25  Wend.  459 ;  Miss,  Cen.  R. 
R.  Co.  V.  Ketmedy,  41  Miss.  671;  Smith  v.  Boston  & 
Maine  R.  R.,  44  N.  H.  325 ;  Cin.  &  Chicago  Air  Line  R, 
R.  V.  Marcus,  38  111.  219 ;  M.  S.  &  N.  /.  R.  R.  Co.  v.  Oehm, 
56  111.  293 ;  Jordan  v.  Fall  River  R.  R.  Co.,  5  Cush.  69 ; 
S.  C,  51  Am.  Dec.  44;  Hawkins  v.  Hoffman,  6  Hill,  586; 
S.  C,  41  Am.  Dec.  767 ;  Hickox  v.  Naugatuck  R.  R.  Co., 
31  Conn.  281;  Hutchings  v.  Western  etc.  R.  R.  Co.,  25 
Ga.  61 ;  S.  C,  71  Am.  Dec.  156.) 

Some  of  the  cases  cited  supra  hold  that  neither  money 
nor  merchandise  are  included  in  the  term  "  baggage."  We 
do  not  find  it  necessary,  however,  to  decide  that  precise 
point  in  this  case.  The  terms  "  baggage  "  and  "  luggage  " 
signify  one  and  the  same  thing. 

The  former  is  the  term  in  general  use  in  the  United 
States,  while  in  England  the  latter  prevails.  Our  code  has 
adopted  the  English  expression. 

We  think  it  clear,  alike  from  section  2181  of  the  Civil 
Code  and  from  adjudicated  cases,  that  money  intended  for 
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trade  or  business  or  investment,  or,  as  in  this  case,  for 
transportation,  and  not  intended  for  the  use  of  the  passen- 
ger while  traveling,  is  not  luggage. 

It  follows  that  plaintiff  and  his  employees  had  no  right 
to  transport  as  luggage  the  money  in  question  upon  the 
passenger  and  express  train  of  defendant. 

The  right  of  plaintiff  as  a  passenger  must  be  determined 
by  the  contract  he  made  with  defendant. 

He  purchased  four  first-class  passenger  tickets  from  San 
Jose  to  Sacramento,  which  entitled  him  and  his  three  em- 
ployees to  transportation  in  the  first-class  passenger-coaches 
of  defendant  between  the  points  indicated,  and  gave  to  them 
a  right  to  have  their  luggage,  not  exceeding  one  hundred 
pounds  to  each  person,  transported  at  the  same  time  free 
of  charge. 

It  gave  to  them  no  right  to  travel  in  a  baggage,  ex- 
press, or  freight  car,  but  in  the  regular  passenger-car  or 
cars  of  the  defendant,  and  the  contract  gave  to  them  no 
right  to  transport,  either  in  their  own  charge  or  that  of  the 
defendant,  any  merchandise,  or  property  not  included  in  the 
term  "  luggage." 

The  law  takes  no  note  of  what  property  a  passenger 
carries  upon  his  person,  but  beyond  this  he  may  not  by 
virtue  of  his  contract  for  passage  carry  either  free  of  charge 
or  by  paying  an  extra  charge  property  not  included  within 
the  import  of  the  term  "  luggage." 

Were  it  otherwise,  it  would  be  within  the  power  of 
the  passenger  to  convert  the  passenger  coaches  of  a  rail- 
road company  into  vans  for  the  transportation  of  merchan- 
dise, or  to  comi>el  the  carrier  to  do  much  the  same  thing 
by  furnishing  baggage-cars  for  the  conduct  of  ordinary 
freight. 

The  orderly  and  expeditious  transit  of  passengers  and 
their  baggage  renders  it  necessary  and  proper  for  the  car- 
riers engaged  in  their  transportation  to  run  separate  trains 
for  their  accommodation,  or  at  least  to  furnish  and  trans- 
port them  in  cars  separate  from  those  devoted  to  the  car- 
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riage  of  freight;  and  this  result  can  only  be  accomplished 
by  requiring  the  carrier  on  the  one  hand,  and  the  passenger 
upon  the  other,  to  refrain  from  making  passenger-cars  the 
receptacles  for  merchandise. 

Plaintiff  must  be  presumed  to  know  the  legal  effect  of 
the  contract  he  had  made,  and  to  be  subject  to  its  terms, 
conditions,  and  limitations  equally  with  the  defendant. 

The  fact  that  for  ten  years  the  defendant  had  permitted 
the  county  treasurers  of  Santa  Clara  County  to  carry  with 
them  upon  its  passenger  trains  the  money  which  they  were 
by  law  required  to  pay  over  to  the  state  treasurer  neither 
enlarged  nor  abridged  the  contract  between  it  and 
plaintiff. 

If  defendant  was  not  legally  bound  to  extend  this 
favor,  its  liberality  to  others  or  to  plaintiff  himself  could 
not  be  urged  as  a  binding  rule  for  the  continuance  of  such 
practice. 

The  theory  of  plaintiff,  that  by  having  accepted  him  as 
a  passenger  with  knowledge  of  the  money  he  had  with 
him  the  defendant  became  a  common  carrier  of  him 
and  his  money,  though  he  retained  possession  of  the 
latter,  is  not  sustained  by  the  authorities  cited.  Minter  v. 
Pacific  R.  R.,  41  Mo.  504;  Butler  v.  Hudson  R,  R.  R,  Co., 
3  E.  D.  Smith,  571 ;  Stoneman  v.  Erie  R,  R.  Co.,  52  N.  Y. 
429 ;  Sloman  v.  G.  W.  R.  Co.,  67  N.  Y.  208 ;  and  Hannibal 
R.  R.  Co.  V.  Swift,  12  Wall.  262,—  were  all  cases  in  which 
the  property  was  delivered  to  the  carrier,  and  although 
not  baggage,  it  was  held  that,  having  received  it  with 
knowledge  that  it  was  not  the  ordinary  traveling  bag- 
gage of  the  passenger,  the  liability  of  a  common  carrier 
attached. 

We  are  clearly  of  opinion  that  the  defendant  was  under 
no  obligation  by  virtue  of  its  contract  of  passage  with 
plaintiff  as  an  individual  to  permit  him  to  carry  with 
him  in  its  passenger-car  the  sum  of  money  indicated  in 
the  manner  indicated,  and  weighing,  as  it  must  have  done, 
between  three  hundred  and  four  hundred  pounds. 
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Whether  independent  of  contract  the  defendant  was  or 
was  not,  as  a  common  carrier,  in  duty  bound  to  receive 
and  transport  the  money  of  the  plaintiff  depends  upon 
other  considerations  affecting  such  duty,  and  will  be  con- 
sidered hereafter. 

But  appellant  contends :  — 

2.  That  if  as  a  private  citizen  the  treatment  of  plaintiff 
would  have  been  right,  still,  as  the  treasurer  of  the  county 
of  Santa  Clara,  with  money  belonging  to  the  state,  to  be 
paid  into  the  state  treasury,  he  occupied  a  different  position, 
and  was  as  such  treasurer  entitled  to  take  the  money  to 
Sacramento,  the  capital  of  the  state  and  official  residence 
of  the  state  treasurer. 

As  county  treasurer,  it  was  his  duty  to  safely  keep  the 
public  funds  in  his  custody,  and  at  stated  intervals  to  settle 
with  the  controller,  and  to  pay  over  in  cash  to  the  state 
treasurer  the  sum  found  due  to  the  state.  This  duty  pre- 
supposes the  necessity  of  a  visit  in  person  at  Sacramento 
and  the  delivery  there  of  the  amount  due  the  state,  and 
the  county  treasurer  is  responsible  personally  and  upon  his 
official  bond  until  the  money  is  so  paid. 

The  defendant,  if  within  the  purview  of  the  act  of 
April  4,  1864,  and  under  the  allegations  of  the  complaint, 
which  are  to  be  taken  as  true,  we  shall  so  regard  it,  was 
bound,  in  consideration  of  certain  obligations  assumed 
by  the  state  of  California,  and  of  certain  privileges  ex- 
tended to  it  to  "  transport  and  convey  over  their  said 
railroad  all  public  messengers,  convicts  going  to  the  state 
prison,  lunatics  going  to  the  state  insane  asylum,  mate- 
rials for  the  construction  of  the  state  capital  building, 
articles  intended  for  public  exhibition  at  the  fairs  of  the 
State  Agricultural  Society,  and  in  case  of  war,  invasion, 
or  insurrection,  as  well  as  at  all  other  times,  also  trans- 
port and  convey  over  their  said  railroad  all  troops  and 
munitions  of  war  belonging  to  the  state  of  California  free 
(if  charge,  and  without  any  other  compensation  than 
as  herein  provided."     (Stats.  1863-64,  p.  344.)     If  plain- 
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tiff  was  entitled  to  a  free  passage  or  to  carry  the  money 
in  question  under  this  law,  it  must  have  been  because  he 
was  a  public  messenger. 

A  messenger  is  defined  by  Webster  to  be  "  one  who  bears 
a  message  or  an  errand ;  the  bearer  of  a  verbal  or  written 
communication,  notice,  or  invitation  from  one  person  to  an- 
other or  to  a  public  body;  an  office  servant." 

The  term,  by  its  fair  import  and  significance,  does  not 
apply  to  a  public  officer  acting  in  an  original  capacity 
in  the  discharge  of  duties  imposed  upon  him  by  law,  but 
presupposes  a  superior  in  authority  whose  servant  the  mes- 
senger is  and  whose  mandate  he  executes,  not  as  a  deputy, 
with  power  to  discriminate  and  judge,  or  to  bind  his  su- 
perior, but  as  a  mere  bearer  and  communicator  of  the  will 
of  his  superior. 

If  a  county  treasurer  is  to  be  treated  as  a  public  mes- 
senger, we  see  no  good  reason  why  legislators  and  state 
officers,  having  enjoined  upon  them  duties  requiring 
their  presence  at  the  state  capital,  may  not  with  equal 
propriety  be  entitled  to  free  conduct  as  "public  messen- 
gers. 

Under  the  nineteenth  section  of  the  twelfth  article  of  our 
state  constitution,  "no  railroad  or  other  transportation 
company  shall  gprant  free  passes,  or  passes  or  tickets  at  a 
discount,  to  any  person  holding  an  office  of  honor,  trust,  or 
profit  in  this  state,  and  the  acceptance  of  any  such  pass  or 
ticket  by  a  member  of  the  legislature,  or  any  public  officer 
other  than  railroad  commissioner,  shall  work  a  forfeiture 
of  his  office." 

We  do  not  think  the  term  "  public  messenger,"  as  used 
in  the  act  in  question,  applied  to  or  conferred  any  rights 
upon  the  plaintiff  as  county  treasurer  of  the  county  of 
Santa  Clara. 

It  only  remains  to  inquire  whether  or  not  defendant, 

as  a  common  carrier,  was  derelict  in  duty  in  refusing  to 

permit  plaintiff,  upon  offer  of  compensation  therefor,  to 

carry  his  money  in  the  baggage-car  as  freight,  he  retain- 
rxx.  CAL.— 12 
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ing  the  custody  thereof,  such  car  being  used  by  Wells, 
Fargo  &  Co.  as  a  receptacle  for  its  express  matter  by  con- 
sent of  the  defendant. 

Defendant  was,  at  the  date  of  the  alleged  refusal,  ac- 
cording to  the  averments  of  the  complaint,  "engaged  in 
and  carrying  on  the  business  of  a  common  carrier  of 
passengers  and  freight  for  hire,  by  cars,"  etc.,  "  over  its 
railroad.*' 

"A  common  carrier  must,  if  able  to  do  so,  accept  and 
carry  whatever  is  offered  to  him  at  a  reasonable  time  and 
place  of  a  kind  that  he  undertakes  or  is  accustomed  to 
carry."     (Civ.  Code,  sec.  2169.) 

"  A  common  carrier  must  not  give  preference,  in  time, 
price,  or  otherwise,  to  one  person  over  another,"  etc.  (Civ. 
Code,  sec.  2170.) 

A  common  carrier  of  goods  is  not  under  obligation  to 
accept  and  carry  all  personal  property  that  may  be  offered. 
That  class  of  carriers  known  as  transfer  companies,  en- 
gaged in  receiving  and  transferring  the  baggage  of  pas- 
sengers to  and  from  public  conveyances  by  land  and  water, 
are  under  no  obligation  to  accept  and  carry  ordinary  mer- 
chandise. A  parcel-delivery  express  company  need  not  re- 
ceive and  deliver  hay,  lumber,  or  other  articles  too  bulky, 
heavy,  or  otherwise  inconvenient  to  handle  and  transfer  by 
its  usual  facilities. 

In  other  words,  the  duty  of  the  carrier  is  confined,  as  is 
provided  by  our  code,  to  accepting  and  carrying  property 
"  of  a  kind  that  he  undertakes  or  is  acctcstofmd  to  carry." 

The  defendant  did  not  undertake  —  that  is  to  say,  did 
not  promise  or  agree  —  to  carry  defendant's  money;  in- 
deed, it  was  not  asked  to  do  so,  except  to  permit  the 
plaintiff  to  retain  charge  of  and  carry  it  in  the  car,  and 
there  is  nothing  in  the  complaint  showing  or  tending  to 
show  that  defendant  was  accustomed  to  carry,  or  ever  did 
carry,  or  offer  to  carry,  money  as  freight  or  baggage;  on 
the  contrary,  the  express  averments  of  the  complaint  are 
to  the  effect  "  that  the  defendant  has  always  refused  to 
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receive  money  as  freight  for  transportation  '*  over  this  route, 
or  to  allow  any  person  to  travel  and  carry  money  on  its 
freight-cars,  or  to  check  and  carry  money  as  baggage  on  its 
passenger-cars. 

The  problem  is  therefore  practically  narrowed  to  a  con- 
sideration of  this  question :  — 

Defendant  had  accorded  to  Wells,  Fargo  &  Co.  the  privi- 
lege of  carrying  in  its  baggage-car  property  of  the  same 
kind  with  that  possessed  by  the  plaintiff,  and  of  retaining 
possession  thereof  while  in  transit. 

Under  the  circumstances  presented  by  the  complaint,  was 
it  the  duty  of  defendant  to  extend  like  facilities  to  the 
plaintiff  ? 

The  express  business,  as  understood  and  carried  on  in 
the  United  States,  is  said  to  have  been  inaugurated  by 
Alvin  Adams  in  the  year  1839.  It  at  first  involved  the 
carriage  of  small  packages  of  value  between  important 
cities,  and  proving  convenient  to  the  public  and  remuner- 
ative to  those  engaged  in  the  business,  it  gradually  ex- 
panded in  volume  and  importance,  until  upon  all  the 
great  thoroughfares  of  the  country,  whether  by  land  or 
water,  one  or  more  companies  was  to  be  found  engciged 
in  the  receipt,  carriage,  and  delivery  of  property  varied 
in  character,  and  including  that  of  great  value  in  small 
compass,  articles  requiring  special  care  to  protect  them 
from  injury  or  theft,  perishable  goods  requiring  speedy 
transit  and  immediate  delivery,  and  a  variety  of  others,  all 
known  as  "  express  matter." 

The  business  has  continued  to  increase  until  it  has 
become  a  prime  factor  in  satisfying  the  wants  of  advan- 
cing civilization,  and  has  demanded  and  received  from 
transportation  companies  the  facilities  essential  to  its 
importance  and  successful  execution.  Among  these  are 
the  allotment  of  express-cars,  and  space  in  baggage-cars 
attached  to  passenger  trains,  for  the  speedy  transporta- 
tion of  this  class  of  freight  by  railroad  companies,  and 
the  transportation  of  messengers,   the  employees   of  the 
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express  companies,  in  whose  custody  and  possession  the 
property  is  retained  during  transit. 

The  duties  of  railroad  carriers  are  confined  to  the  re- 
ceipt, carriage,  and  deHvery  of  such  freights  as  are  appro- 
priate to  such  a  mode  of  transportation,  and  in  the  ab- 
sence of  some  special  provision  in  their  charter  or  in  the 
law  under  which  they  are  organized,  railroad  companies 
are  not  bound  as  carriers  of  property  to  receive  and  carry 
money,  gold  or  silver  bullion,  bonds,  bank  notes,  jewelry, 
valuable  papers,  or  other  property  not  appropriate  to 
the  mode  of  transportation  in  vogue  by  such  companies. 
(Southern  Ex.  Co.  v.  NashuUle  R'y  Co.,  20  Am.  Law.  R2g. 
696.) 

Doubtless,  the  growth  and  expansion  of  the  express 
business  is  largely  due  to  the  fact  that  its  successful  con- 
duct calls  for  the  exercise  of  powers  and  furnishing  of  fa- 
cilities not  possessed  in  any  ample  degree  by  railroad  car- 
riers. 

Be  this  as  it  may,  the  express  business,  as  was  said  in 
Southern  Ex.  Co.  v.  Nashville  R'y  Co.,  20  Am.  Law.  Reg. 
598,  "  is  only  second  in  importance  to  railroad  transpor- 
tation; and  that  the  express  business  has  so  interwoven 
itself  into  the  present  methods  that  it  cannot  be  dis- 
pensed with  without  producing  an  abrupt  and  disastrous 
revulsion  in  the  present  mode  of  carrying  on  trade.  It 
has  grown  into  immense  proportions,  and  has  become  a 

necessity It    has    attained     its    present    enlarged 

usefulness  under  the  fostering  care  of  the  railroads  them- 
selves  

"The  right  of  the  public  to  have  quick,  reliable,  and 
safe  carriage  of  goods  through  expressmen  has  been  rec- 
ognized for  forty  years.  This  general  recognition  by  the 
public  and  by  railroad  corporations,  in  connection  with  its 
admitted  utility,  stamps  it  as  a  legitimate  mode  of  railroad 
carriage." 

The  carriage  of  such  freights  for  express  companies  is 
demanded  by  the  wants  of  the  public,  and  is  in  the  strict 
line  of  railroad  duty. 
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An  application  of  the  principle  which  involves  the 
duty  of  railroad  companies  to  avail  themselves  of  the 
discoveries  of  modem  science  and  skill  for  the  safe  and 
speedy  transportation  of  passengers  and  freight  may  well 
require  them  to  so  adjust  their  facilities  for  accommodat- 
ing the  public  that  its  advancing  wants  may  be  supplied, 
and  the  mutual  interests  of  all  parties  may  be  sub- 
served. 

The  defendant  has  recognized  and  discharged  this 
duty  so  far  as  to  accord  to  Wells,  Fargo  &  Co.  all  neces- 
sary facilities  for  conducting  an  express  business  over  its 
railroad. 

Having  thus  provided  for  the  accommodation  of  the 
public  with  express  facilities,  the  contention  of  defend- 
ant is,  that  the  full  measure  of  its  duty  is  discharged, 
and  that  to  require  it  to  extend  to  each  individual  who 
may  apply  and  be  willing  to  pay  therefor  like  facilities 
would,  owing  to  the  peculiar  requirements  demanded,  be 
subversive  of  legitimate  trade,  impose  upon  defendant  bur- 
dens not  easily  borne,  and  in  no  wise  benefit  individuals 
demanding  such  privileges. 

It  does  not  appear  from  the  complaint  that  the  sum 
charged  by  Wells,  Fargo  &  Co.  for  the  transportation  of 
his  money  was  in  excess  of  the  value  of  the  service  ren- 
dered, or  in  excess  of  the  sum  which  might  reasonably 
have  been  exacted  from  him  by  defendant  had  it  per- 
mitted him  to  retain  possession  of  his  money,  and  to  travel 
with  it  in  the  baggage-car,  devoted  in  part  to  express 
matter. 

If,  therefore,  plaintiff  has  been  injured  and  damnified, 
it  must  be  upon  the  principle  that  he,  in  common  with 
all  other  persons,  had  a  right  to  possession  of  his  property 
while  in  transit,  and  to  all  the  privileges  and  facilities  ex- 
tended to  the  express  company  for  the  transportation  of 
like  property. 

This  question  was  involved  in  three  cases  recently 
presented  to   the   Supreme  Court  of  the  United   States, 
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and  decided  by  that  tribunal,  known  as  the  express  cases, 
and  severally  entitled:  St.  Louis,  I.  M,,  &  S.  R'y  Co.  v. 
Southern  Express  Co.;  Memphis  &  L.  Rd.  Co.  v.  Southern 
Express  Co.;  and  Missouri,  K.,  &  T.  R'y  Co.  v.  Adams 
Express  Co.,  117  U.  S.  1. 

These  causes  were  each  brought  by  an  express  com- 
pany against  a  railway  company  to  compel  the  latter  to 
afford  it  the  same  express  facilities  it  had  formerly  en- 
joyed under  a  contract  then  abrogated. 

The  several  circuit  courts  from  which  the  cases  were 
appealed  had  each  entered  a  decree  in  favor  of  the  ex- 
press companies,  in  which  it  was  held,  among  other 
things :  — 

"  1.  That  the  express  business  ....  is  a  branch  of 
the  carrying  trade,  that  has  by  the  necessities  of  commerce 
and  the  usages  of  those  engaged  in  transportation  become 
known  and  recognized  so  as  to  require  the  court  to  take 
notice  of  the  same,  as  distinct  from  the  ordinary  trans- 
portation of  the  large  mass  of  freight  usually  carried  on 
steamboats  and  railroads. 

"  2.  That  it  has  become  the  law  and  usage  and  is  one 
of  the  necessities  of  the  express  business  that  the  property 
confided  to  an  express  company  for  transportation  should 
be  kept  while  in  transit  in  the  immediate  charge  of  the 
messenger  or  agent  of  such  express  company. 

"  3.  That  to  refuse  permission  to  such  messenger  or 
agent  to  accompany  such  property  on  the  steamboats 
or  railroads  on  which  it  is  to  be  carried,  and  to  deny  to 
him  the  right  to  the  custody  of  the  property  while  so 
carried,  would  be  destructive  of  the  express  business, 
and  of  the  rights  which  the  public  have  to  the  use  of 
such  steamboats  and  railroads  for  the  transportation  of 
such  property  so  under  the  control  of  such  messengers  or 
agents. 

"  7.  That  it  is  the  duty  of  the  defendant  to  afford  to 
the  plaintiff  all  express  facilities,  and  to  the  same  extent 
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and  upon  the  same  trains  that  said  defendant  may  accord 
to  itself  or  to  any  other  company  or  corporation  engaged 
in  the  conduct  of  an  express  business  on  the  defendant's 
lines,  and  to  afford  the  same  facilities  to  the  plaintiff  on  all 
its  passenger  trains." 

The  Supreme  Court,  in  the  opinion  delivered  by  Chief 
Justice  Waite,  reviews  the  growth  and  importance  of  the 
express  business,  recognizes  the  fact  that  it  could  not  be 
destroyed  without  interfering  materially  with  business 
and  the  conveniences  of  social  life,  refers  to  the  fact  that 
railway  companies  recognize  the  right  of  the  public  to 
demand  transportation  facilities  by  the  railways  which 
the  public  has  permitted  to  be  created  of  that  class  of 
freight  known  as  "  express  matter,"  and  then  proceeds  to 
show  the  inconveniences  that  would  follow  were  the  rail- 
road companies  obliged  to  furnish  express  facilities  to  all 
applying  for  them,  its  interference  with  passenger  traffic, 
and  concludes  that  "  the  railroad  company  performs  its 
whole  duty  to  the  public  at  large  and  to  each  individual 
when  it  affords  the  public  all  reasonable  express  accom- 
modation. 

"If  this  is  done,  the  railroad  company  owes  no  duty 
to  the  public  as  to  the  particular  agencies  it  shall  select 
for  that  purpose.  The  public  require  the  carriage,  but 
the  company  may  choose  its  own  appropriate  means  of 
carriage,  always  provided  they  are  such  as  to  insure  rea- 
sonable promptness  and  security/'  And  holds  that  in  the 
absence  of  a  usage  to  that  effect,  or  of  some  statute  re- 
quiring them  so  to  do,  it  is  not  the  duty  of  railroad  com- 
panies to  furnish  express  facilities  to  all  alike  who  demand 
them. 

The  inconveniences  which  would  follow  from  requir- 
ing railroad  companies  to  extend  equal  express  facilities 
to  all  persons,  companies,  and  corporations  regularly  en- 
gaged in  the  express  business  would  be  multiplied  beyond 
measure  were  they,  either  with  or  without  previous  no- 
tice, required  to  furnish  like  accommodations  to  each  indi- 
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vidual  who  might  at  any  time,  and  for  a  single  trip,  see  fit 
to  demand  them. 

Railroad  companies  owe  important  duties  to  the  pub- 
lic, the  discharge  of  which  in  their  letter  and  spirit  should 
be  rigorously  enforced  by  every  department  of  the 
government  to  which  authority  in  the  premises  is  dele- 
gated, but  to  uphold  the  claim  of  plaintiff  would  establish  a 
principle  onerous  to  railroad  companies  and  at  the  same 
time  detrimental  to  the  speedy  and  orderly  conduct  of  a 
branch  of  the  carrying  trade  in  which  the  public  is  most 
concerned. 

We  are  of  opinion  the  demurrer  to  plaintiff's  complaint 
was  properly  sustained,  and  that  the  judgment  should  be 
affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.   11520.    Department  Two.  —  July  20,   1886.] 

In    the    Matter    of    the    Estate    of    AUGUSTIN 
OLIVERA,  Deceased. 

Estate  of  Decedent  —  Claim  against  Beabs  Interest  after  Set- 
tlement OF  Account.  —  A  claim  against  the  estate  of  a  deceased 
person,  which  has  been  passed  upon  on  the  settlement  of  the  final 
account  of  the  administrator,  and  ordered  to  be  paid  in  due  course 
of  administration,  h«ts  the  effect  of  a  judgment  against  the  estate, 
and  bears  interest  at  the  rate  of  seven  per  cent  per  annum  from 
the  date  of  the  decree  settling  the  account,  although  the  demand 
on  which  the  claim  was  founded  did  not  bear  interest. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County  settling  the  account  of  an  adminis- 
trator. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bicknell  &  White,  for  Appellant. 
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Smith,  Brown  &  Hutton,  for  Respondent. 

McKee,  J. —  On  settlement  of  the  final  account  of  the 
administration  of  the  estate  in  this  case,  it  appeared  that 
five  claims  had  been  presented  to  the  administrator, 
which  were  allowed  and  approved,  and  were  afterward, 
by  a  decretal  order  of  the  Probate  Court,  entered  on  the 
11th  of  February,  1878,  "  ordered  to  be  paid  in  due  course 
of  administration.'*  One  of  the  claims  was  for  the  amount 
of  a  promissory  note,  bearing  interest  at  the  rate  of  one 
and  one  half  per  cent  per  month,  compounded,  and  the 
other  four  were  for  balances  due  upon  current  accounts, 
without  interest. 

On  the  21st  of  October,  1885,  the  administrator  paid 
the  claimant  the  principal  and  interest  dre  upon  the  claim 
based  on  the  note,  and  the  principal  of  the  sums  due  upon 
the  claims  based  on  the  accounts.  But  upon  the  last  the 
claimant  demanded  interest  from  the  11th  of  February.. 
1878,  which  the  administrator  refused  to  pay  unless  the 
court  allowed  it. 

The  estate  is  solvent,  and  the  administrator  has  suffi- 
cient moneys  of  the  estate  in  hand  to  pay  the  principal  and 
interest  of  all  claims  against  the  estate. 

The  court  decided  that  the  claimant  was  not  entitled  to 
interest  upon  the  claims  based  on  the  accounts,  and  dis- 
allowed it  on  the  ground  that  they  did  not  bear  interest. 
From  the  judgment  the  claimant  appeals. 

Undoubtedly  the  claimant  was  not  entitled  to  recover 
interest  upon  the  original  accounts,  for  the  reason  that 
there  was  no  rate  of  interest  charged  in  them.  But  the 
accounts  were  merged  in  the  decretal  order  of  the  11th 
of  February,  1878,  which  ordered  them  to  be  paid  in 
due  course  of  administration.  That  order  had  the  force 
and  effect  of  a  judgment  against  the  estate  (Code  Civ. 
Proc.,  sec.  1504;  Hidden' s  Estate,  23  Cal.  369);  and 
under  the  code  law,  interest  is  payable  at  the  rate  of 
seven  per  cent  per  annum  on  all  judgments  recovered  in 
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the  courts  of  this  state  (Civ.  Code,  sec.  1917;  White  v. 
Lyons,  42  Cal.  279)  ;  therefore  the  claimant  was  entitled 
to  be  paid  interest  upon  the  claims  from  the  date  of  the 
judgment  upon  them. 

Judgment  reversed,  and  caused  remanded   for   further 
proceedings. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.    11491.    Department  One.  — July   21,   1886.] 

ALBERT  M.  JOHNSON,  Assignee  of  Jacob  Kaerth, 
AN  Insolvent,  Respondent,  v,  A.  R.  KLEIN,  Ap- 
pellant. 

Practice  —  Findings  —  Sufficiency  of.  —  A  finding  that  all  the 
averments  of  a  complaint  are  true  is  a  sufficient  finding  of  facts, 
if  the  answer  contains  nothing  but  denials  and  an  admission  of 
matters  alleged  in  the  complaint. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County. 

The  action  was  brought  to  recover  the  proceeds  of  an 
execution  sale  of  certain  goods  belonging  to  the  assignor 
of  the  plaintiff,  on  the  ground  that  the  judgment  under 
which  the  sale  was  made  was  obtained  through  the  fraud- 
ulent collusion  of  the  defendant  and  the  assignor,  and 
was  in  fraud  of  the  creditors  of  the  latter.  The  findings 
were  that  all  and  singular  the  averments  of  the  complaint 
are  true.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Taylor  &  Holl,  for  Appellant. 

Freeman,  Johnson  &  Bates,  for  Respondent. 

Ross,  J. —  It  has  been  so  often  held  here  that  a  finding 
that  all  the  averments  of  the  complaint  are  true  is  a  suffi- 
cient  finding   of   facts   that   an   appeal    grounded   on   its 
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alleged  insufficiency  must  be  held  to  have  been  taken 
for  delay.  The  answer  contained  nothing  but  denials  and 
an  admission  of  matters  alleged  in  the  complaint,  so  that 
the  finding  that  all  of  the  allegations  of  the  complaint 
are  true  necessarily  covers  all  of  the  issues  made  by  the 
pleadings. 
Judgment  affirmed,  with  fifty  dollars  damages. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 


[No.    11198.    Department  One.  — July   21,   1886.] 

S.  L.  RICHARDS  et  al.,  Appellants,  v.  C.  H.  SHEAR 
ET  AL.,  Respondents. 

HoMSSTBAD  —  Material-men  cannot  Obtain  Liens  on.  —  Under 
section  1241  of  the  Civil  Ck>de,  one  who  furnishes  materials  for 
the  construction  of  a  building  on  real  property  after  it  has  been 
impressed  with  a  homestead  cannot  obtain  a  lien  thereon  for  the 
materials  furnished. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County. 

The  action  was  brought  to  enforce  the  Hen  of  a  mate- 
rial-man. Judgment  was  rendered  in  favor  of  the  de- 
fendants. The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Freeman,  Johnson  &  Bates,  for  Appellants. 

Armstrong  &  Hinkson,  for  Respondents. 

Ross,  J. —  It  is  sought  in  this  case  to  charge  the  home- 
stead of  the  defendants,  who  are  husband  and  wife,  with 
a  lien  for  materials  furnished  by  the  plaintiffs  to  the  hus- 
band to  be  used  and  which  were  used  in  the  construction 
of  a  building  thereon, —  the  materials  having  been  fur- 
nished after  the  property  had  been  impressed  with  the 
homestead  character. 
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Sections  1240  and  1241  of  our  Civil  Code  read :  — 

"  Sec.  1240.  The  homestead  is  exempt  from  execution 
or  forced  sale,  except  as  in  this  title  provided. 

**  Sec.  1241.  The  homestead  is  subject  to  execution  or 
forced  sale  in  satisfaction  of  judgments  obtained, — 

**  1.  Before  the  declaration  of  homestead  was  filed  for 
record,  and  which  constitute  liens  upon  the  premises; 

**  2.  On  debts  secured  by  mechanics',  laborers',  or  ven- 
dors' liens  upon  the  premises ; 

"  3.  On  debts  secured  by  mortgages  on  the  premises, 
executed  and  acknowledged  by  the  husband  and  wife,  or 
by  an  unmarried  claimant; 

**  4.  On  debts  secured  by  mortgages  upon  the  premises, 
executed  and  recorded  before  the  declaration  of  homestead 
was  filed  for  record." 

It  is  said  for  the  appellants  that  it  was  not  the  intent 
of  the  legislature  to  subject  the  homestead  to  execution 
or  forced  sale  in  satisfaction  of  judgments  obtained  on 
debts  secured  by  the  liens  of  mechanics  and  laborers 
who  perform  manual  labor  in  and  about  the  building, 
and  withhold  such  privilege  from  the  men  who  furnish 
the  materials  therefor.  We  can  see  great  force  in  the 
suggestion  of  Mr.  Thompson,  in  his  work  on  Homesteads 
and  Exemptions,  sec.  312,  that  there  is  no  difference  in 
principle  between  a  debt  due  to  A,  who  has  provided  me 
with  the  land  on  which  I  have  erected  my  building,  and 
a  debt  due  to  B,  who  has  furnished  the  materials  to 
build  it,  and  a  debt  due  to  C,  whose  labor  has  built  it. 
But  where  the  legislature  has  undertaken  to  deal  with 
the  subject,  and  has  declared  from  what  the  homestead 
shall  be  exempt  and  with  what  it  shall  be  charged,  it 
only  remains  for  the  courts  to  give  effect  to  its  provisions. 
Admittedly,  the  language  of  the  section  of  the  code 
specifying  in  what  instances  the  homestead  shall  be 
subject  to  execution  and  forced  sale  does  not  include  the 
liens  of  material-men.  The  language  is,  in  satisfaction 
of  judgments  "  on  debts  secured  by  mechanics',  laborers', 


July,  1886.]  Charnock  v.  Rose.  189 

or  vendors'  liens  upon  the  premises."  The  chapter  of 
the  Code  of  Civil  Procedure  which  provides  for  liens  of 
the  nature  of  that  claimed  by  the  plaintiffs  is  headed 
"  Liens  of  mechanics  and  others  upon  real  property/*  and 
gives  to  "  mechanics,  material-men,  contractors,  subcon- 
tractors, artisans,  architects,  machinists,  builders,  miners, 
and  all  persons  and  laborers  of  every  class  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the 
construction,"  etc.,  a  lien,  etc.  (Code  Civ.  Proc,  sec. 
1183.) 

The  section  of  the  Civil  Code  first  above  cited  does  not 
provide  that  the  homestead  shall  be  subject  to  all  the 
liens  authorized  to  be  created  under  the  chapter  of  the 
Code  of  Civil  Procedure  headed  "  Liens  of  mechanics  and 
others,"  but  subjects  it  only  to  two  classes  of  those  liens, 
to  wit,  "  mechanics'  and  laborers' "  liens.  The  latter 
terms  no  more  include  the  liens  of  material-men  than 
they  do  those  of  architects  or  contractors  or  subcon- 
tractors. 

The  findings  sufficiently  show  that  the  property  in 
question  constitutes  the  homestead  of  the  defendants. 
There  is  no  presumption  that  it  was  so  used  as  to  defeat 
the  object  for  which  it  was  dedicated.  {H olden  v.  Pinney, 
6  Cal.  234.) 

Judgment  affirmed. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 


[No.   11464.    Department  Two.  — Jul j  21,   1886.] 

JOHN  J.  CHARNOCK,  Respondent,  v.  ANDERSON 
ROSE  ET  AL.,  Appellants. 

Watebcoubses  —  Rights  of  Private  Owners  —  Act  of  Mat  15, 
1854.  —  The  act  of  May  15,  1854,  creating  a  board  of  commission- 
ers and  the  office  of  overseer  in  each  township  of  the  several  coun- 
ties of  the  state  to  regulate  watercourses  within  their  respective 
limits,  and  the  acts  amendatory  thereof,  do  not  authorize  those 
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officers   to   enter   upon    private   watercourses,    and   to   disturb   the 
owners  thereof  in  their  use  and  enjoyment. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Wells,  Van  Dyke  &  Lee,  for  Appellants. 
Howard  &  Scott,  for  Respondent. 

McKee,  J. —  This  is  an  appeal  from  a  judgment  which 
perpetually  enjoins  the  defendants  from  interfering  in  any 
way  with  the  possession,  use,  and  control  of  a  ditch  in 
which  is  conducted,  for  the  purpose  of  irrigation,  the  water 
of  a  natural  watercourse  on  the  plaintiff's  land. 

The  watercourse  is  known  as  the  Bellona  Creek,  which 
rises  on  private  property  above  the  Bellona  Ranch,  in  Los 
Angeles  County,  and  has  "  from  time  immemorial  flowed 
through  the  ranch." 

It  appears  that  prior  to  the  year  1850  the  owners  of 
the  ranch  constructed  two  ditches,  by  which  they  diverted 
and  conducted  the  water  of  the  creek  to  the  irrigable 
lands  of  the  ranch.  In  that  way  they  occupied  and  used 
the  ranch  until  the  year  1868,  when  it  was,  by  judicial 
proceedings,  partitioned  among  them,  and  in  the  parti- 
tion there  was  allotted  to  them  respectively  certain  parts 
of  the  irrigable  lands  in  proportion  to  their  respective  in- 
terests in  the  ranch,  and  assigned,  as  appurtenant  to  each 
allotment,  a  proportionate  right  to  the  use  of  the  water  of 
the  creek  running  in  the  ditches. 

Having  become  the  owner  of  two  of  those  allotment^ 
and  the  water  right  appertaining  to  them,  the  plaintiff 
entered  into  possession,  and  exercised  his  rights  of  own- 
ership and  possession,  unchallenged  by  any  one,  until  Feb- 
ruary, 1885,  when  the  defendants,  without  his  consent  or 
permission,  entered  upon  the  ditches,  and  claiming  the  right 
to  appropriate  the  water  running  in  them,  assumed  the  use 
and  control  of  the  same. 
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This  entry  was  not  made  by  the  defendants  upon  any 
personal  claim  of  private  ownership  to  the  property. 
They  do  not  assert  any  right  to  the  land  or  the  water 
founded  upon  grant  or  appropriation,  nor  do  they  ques- 
tion the  private  ownership  of  the  plaintiff  to  both  land 
and  water;  but  admitting  that  he  is  the  owner  of  the 
property,  they  say  that  they  entered  upon  it  and  as- 
sumed to  use  and  control  it  in  the  exercise  of  authority 
conferred  upon  them  by  an  act  of  the  legislature  entitled 
"  An  act  creating  a  board  of  commissioners  and  the  office 
of  overseer  in  each  township  of  the  several  counties  in 
the  state,  to  regulate  watercourses  within  their  respective 
limits,"  approved  May  15,  1854,  and  the  acts  amendatory 
thereof. 

The  plaintiff  denies  that  the  statute  conferred  any 
power  upon  the  defendants  as  a  board  of  water  commis- 
sioners or  otherwise  to  enter  upon  his  property  and  de- 
prive or  disturb  him  in  its  use  and  enjoyment;  and  that, 
even  if  that  was  the  purpose  of  the  statute,  it  was  wholly 
ineffectual  for  such  purpose,  and  has  been  repealed. 

Undoubtedly  the  legislature  has  no  power  to  expro- 
priate the  property  of  any  person  by  a  mere  legislative 
enactment  That  the  legislature  could  not  do  without 
violating  the  first  principles  of  constitutional  law.  Under 
the  constitution  and  laws  of  the  state,  framed  to  secure 
and  protect  every  citizen  in  his  rights  of  life,  liberty,  and 
property,  private  property  cannot  be  taken,  except  for  a 
public  use,  upon  payment  to  the  owner  of  a  just  compen- 
sation therefor,  ascertained  and  adjudged  to  him  accord- 
ing to  law. 

Indeed,  the  statute  itself  invoked  by  the  defendants  to 
justify  their  attempted  appropriation  of  the  property  of  the 
plaintiff  contains  provisions  declaratory  of  those  first  prin- 
ciples of  law,  for  it  provides :  — 

"  Sec.  9.  Where  water  rises  on  land  owned  by  any  per- 
son, it  shall  not  be  subject  to  the  provisions  of  this 
act." 
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"  Sec.  14.  No  person  or  persons  shall  divert  the  waters 
of  any  river,  creek,  or  stream  from  its  natural  channel  to 
the  detriment  of  any  other  person  or  persons  located  below 
them  on  such  stream."     (Stats.  1854,  p.  76.) 

Subject  to  these  provisions  for  the  security  and  pro- 
tection of  private  property  and  its  incidents,  the  object  of 
the  statute  was  the  election  of  township  officers  to  regulate 
and  control  the  watercourses  of  the  county.  For  that  pur- 
pose it  authorized  the  commissioners  elected  under  its  pro- 
visions to  examine  and  divert  such  watercourses  as  they 
might  adjudge  ought  to  be  appropriated  to  public  use,  and 
apportion  the  water  thereof  among  the  inhabitants  of  their 
districts,  and  determine  the  times  for  using  the  same. 
(Stats.  1862,  p.  235.) 

But  at  the  time  of  the  defendants'  entry,  the  entire 
subject-matter  of  the  statute,  so  far  as  it  related  to  Los 
Angeles  County,  had  been  revised  by  the  legislature  by 
an  act  entitled  '^An  act  to  promote  irrigation  in  the 
county  of  Los  Angeles,"  approved  March  10,  1874. 
(Stats.  1873-74,  p.  312.)  Instead  of  a  board  of  water 
commissioners  and  an  overseer  for  each  township  in  the 
county,  as  provided  by  the  statute  of  1854,  the  statute  of 
1874  provided  that  there  should  be  elected  at  the  general 
election  of  1875  a  superintendent  of  irrigation  for  the  coun- 
ty at  large,  and  three  water  commissioners  in  each  water 
district,  whose  duty  should  be  to  acquire  water  rights  by 
condemnatory  proceedings,  regulate  the  watercourses  of 
the  districts,  and  fix  water  rates  for  the  sale  of  water  for 
purposes  of  irrigation. 

These  provisions  were  in  some  respects  additional  to 
and  in  others  in  conflict  with  those  of  the  statute  of  1854 
upon  the  same  subject-matter.  Manifestly,  therefore,  the 
statute  of  1874  was  intended  as  a  substitute  for  the  statute 
of  1854  as  to  Los  Angeles  County.  Where  that  is  the 
case  with  two  statutes,  the  latter  or  substituted  statute  re- 
peals the  former.  (Treadwell  v.  Yolo  County,  62  Cal. 
564;  People  v.  Lon  Me,  49  Cal.  353.) 
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Besides,  the  statute  of  1874  expressly  repealed  all  acts 
and  parts  of  acts  inconsistent  with  the  provisions  of  the 
act,  so  far  as  they  referred  to  Los  Angeles  County.  (Stats. 
1874,  sec.  14,  p.  312.) 

Judgment  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  20201.     In  Bank.  — July  21,  1886.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  LOWREY, 

Appellant. 

Cbiminal  Law  —  View  of  Locus  m  Quo  —  Caxnot  be  Made  in 
ABSBifCE  OP  Defendant  —  Constitutional  Law.  —  In  a  crim- 
inal proeecution,  the  defendant  is  deprived  of  hig  constitutional 
right  of  appearing  and  defending  in  person,  and  of  being  con- 
fronted with  the  witnesses  against  him,  if  the  jury,  under  the 
direction  of  the  court,  view  the  Iocub  in  quo  without  the  presence 
of  the  defendant. 

Id.  —  BuBOLABT  —  Possession  of  Stoixn  Abticles  —  Evidence. 
—  On  a  trial  for  burglary,  evidence  is  admissible  that  articles  in 
the  house  burglarized  on  the  night  of  the  burglary  were  found  in 
the  possession  of  the  defendant  on  the  following  morning  several 
miles  from  the  place  where  the  crime  was  committed. 

Appeal  from  the  judgment  of  the  Superior  Court  of 
Amador  County,  and  from  an  order  refusing  a  new  trial. 

The  defendant  was  convicted  of  burglary  in  the  second 
degree.  Pending  the  trial,  the  jury,  under  the  direction 
of  the  court,  visited  the  premises  alleged  to  have  been 
burglarized,  the  defendant  not  being  present  when  the  view 
was  made.  This  the  defendant  claimed  deprived  him  of 
the  right  secured  to  him  by  the  constitution  of  appearing 
and  defending  in  person,  and  of  being  confronted  with  the 
witnesses  against  him.  The  further  facts  are  stated  in 
the  opinion  of  the  court. 

Rust  &  Catninetti,  for  Appellant. 

Attorney-General  Marshall,  William  /.  McGee,  and  £. 
C.  Famsworth,  for  Respondent 

LXX.   CAL. — 13 
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Ross,  J. —  The  judgment  in  this  case  must  be  reversed 
upon  the  authority  of  People  v.  Bush,  68  Cal.  623,  decided 
since  the  trial  of  this  case  in  the  court  below.  Anticipat- 
ing the  result,  counsel  on  both  sides  have  asked  the  court, 
in  the  event  a  new  trial  should  be  ordered,  to  decide 
whether  or  not  the  evidence  in  the  case  is  sufficient  to 
sustain  the  verdict.  We  do  not  think  it  proper  to  do  so,  for 
if  we  should  decide  that  it  is,  such  determination  might 
and  probably  would  be  used  on  the  new  trial  to  the  preju- 
dice of  the  defendant. 

One  other  question  we  are  asked  to  determine,  and 
as  that  relates  to  the  admission  of  certain  shoes  in  evi- 
dence, it  is  proper  that  it  should  be  decided.  The  crime 
charged  against  the  defendant  is  burglary,  and  the  evi- 
dence against  him  circumstantial.  There  was  evidence 
tending  to  identify  the  shoes,  and  that  they  were  in  the 
house  burglarized,  and  were  found  in  the  possession  of  de- 
fendant the  next  morning  some  miles  from  the  place  where 
the  crime  was  committed.  All  this  was  clearly  ad- 
missible as  tending  to  connect  defendant  with  the  of- 
fense. 

Judgment  and  order  reversed,  and  cause  remanded  fo^ 
new  trial. 

McKee,  J.,  Myrick,  J.,  Thornton,  J.,  Sharpstein,  J., 
and  McKiNSTRY,  J.,  concurred. 


[No.   11232.     In  Bank.  — July  22,   1886.] 

WING    HO,    Appellant,   v.    E.    J.    BALDWIN,    Re- 

spondent. 

Partnership  —  Publication  of  Certificate  —  Assignee  mat 
Maintain  Action  without.  —  The  sections  of  the  Civil  Code  pro- 
hibiting persons  doing  business  as  partners  from  maintaining  any 
action  upon  or  on  account  of  any  contracts  made  or  transactions 
had  in  their  partnership  name,  until  they  have  filed  and  published 
a  certificate  showing  the  names  and  residences  of  all  the  members 
of  the  partnership,  does  not  preclude  the  assignee  of  such  partners 
from  maintaining  an  action  thdreon. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  action  was  brought  to  recover  a  balance  on  ac- 
count alleged  to  be  due  by  the  defendant  to  a  partner- 
ship, and  by  the  latter  assigned  to  the  plaintiff.  The 
answer  contained  a  general  denial  and  a  plea  in  abate- 
ment on  the  ground  of  the  failure  of  the  partnership  to 
file  and  publish  a  certificate  showing  the  names  and  resi- 
dences of  the  members  composing  the  firm.  The  court 
sustained  the  plea,  and  rendered  judgment  in  favor  of  the 
defendant.  The  further  facts  are  stated  in  the  opinion  of 
the  court 

Thomas  B.  Brown,  for  Appellant. 

Wells,  Van  Dyke  &  Lee,  for  Respondent. 

Ross,  J. —  The  sole  question  in  this  case  is,  whether  or 
not  the  provision  of  the  Civil  Code  to  the  effect  that  per- 
sons doing  business  as  partners,  contrary  to  the  provis- 
ions of  the  article  requiring  the  filing  and  publishing 
of  a  certificate  showing  the  names  and  residences  of  all 
the  members  of  the  partnership,  "  shall  not  maintain 
any  action  upon  or  on  account  of  any  contracts  made  or 
transactions  had  in  their  partnership  name,  in  any  court  of 
this  state,  until  they  have  first  filed  the  certificate  and 
made  the  publication  herein  required,"  also  precludes 
the  assignee  of  such  persons  from  maintaining  an  action 
thereon.  It  is  claimed  that  it  does,  because  of  the  gen- 
eral rule  that  the  assignee  of  a  chose  in  action  acquires 
no  greater  rights  than  his  assignor  had.  But  the  dis- 
ability created  by  the  statute  is  of  a  personal  character, 
and  as  applied  to  the  partnership  operates  only  to  abate 
the  action.  (Byers  v.  Bourret,  64  Cal.  73;  Sweeney  v. 
Stanford,  67  Cal.  635.)  The  partners  may  at  any  time 
remove  the  disability  by  complying  with  the  provis- 
ions  of  the  statute.     But   an   assignee  of  such  partners 
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cannot  do  so,  nor  is  there  any  mode  by  which  he  can 
compel  them  to  remove  it.  The  statute  does  not  in  terms 
apply  to  the  assignee  of  such  persons,  and  to  extend  it  by 
construction  to  the  assignee  would  be  to  place  the  latter 
in  a  worse  position  than  his  assignor ;  for,  as  already  said, 
it  would  lie  in  the  power  of  the  partners  to  remove  the 
disaWlity,  while  their  assignee  could  not  do  so.  As  the 
language  of  the  statute  does  not  include  the  latter,  we  do 
not  think  it  should  by  construction  be  extended  to  them. 
{Cheney  v.  Newberry,  67  Cal.  635.) 
Judgment  reversed  and  cause  remanded. 

McKiNSTRY,  J.,  Sharpstein,  J.,  and  McKee,  J.,  con- 
curred. 

Myrick,  J.,  dissented. 


[No.    11168.     Department  One.  — July  23,    1886.] 

ELLEN  M.  WILSON,  Respondent,  v.  W.  H.  PROUTY, 
Appellant. 

Chattel  Mobtoage  —  Gbowino  Chop  —  Tortious  Removal  does 
NOT  Destroy  Lien  —  Conversion.  —  The  lien  created  by  a  duly 
recorded  chattel  mortgage  on  a  growing  crop  is  not  destroyed  by  the 
tortious  removal  of  the  crop  from  the  land  of  the  mort^gor  by 
a  third  person  having  constructive  notice  of  the  lien.  In  such  a 
case,  section  2972  of  the  Civil  Code  does  not  apply,  and  the  mort- 
gagee may  maintain  an  action  against  the  person  removing  the  crop 
for  its  conversion. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  to  recover  damages  for  the 
conversion  of  a  growing  crop  on  which  the  plaintiflf  held 
a  chattel  mortgage.  Judgment  was  rendered  in  favor  of 
the  plaintiff.  The  further  facts  are  stated  in  the  opinion 
of  the  court. 
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Grove  L.  Johnson,  for  Appellant. 
Freeman  &  Bates,  for  Respondent. 

Ross,  J. —  The  case  shows  that  the  plaintiff  leased  to 
one  McCafferty  a  tract  of  land,  upon  which  he  planted  a 
crop  of  barley,  and  upon  which  crop  he  executed  to  plain- 
tiflf  a  chattel  mortgage,  which  was  duly  recorded.  After 
the  crop  was  harvested,  and  while  it  yet  remained  upon  the 
land  on  which  it  was  grown,  McCafferty,  who  was  in- 
debted to  the  defendant,  turned  over  to  the  latter  a  certain 
portion  of  it,  which  portion  defendant  caused  to  be  hauled 
away  and  converted  to  his  own  use. 

It  is  contended  for  the  appellant  that,  in  so  far  as  the 
barley  in  question  is  concerned,  the  lien  held  by  the  plain- 
tiflf  terminated  upon  its  removal  from  the  land  upon  which 
it  was  grown,  by  virtue  of  section  2972  of  the  Civil  Code, 
which  reads :  "  The  lien  of  a  mortgage  on  a  growing  crop 
continues  on  the  crop  after  severance,  whether  remaining 
in  its  original  state  or  converted  into  another  product,  so 
long  as  the  same  remains  on  the  land  of  the  mortgagor." 
It  was  held  in  Martin  v.  Thompson,  63  Cal.  4,  that  there 
is  nothing  in  this  language  which  demands  such  construc- 
tion as  that  the  lien  shall  be  lost  as  a  consequence  of  the 
tortious  removal  of  the  crop  by  a  third  person.  In  the 
present  case,  defendant,  who  at  least  had  constructive  notice 
of  plaintiff's  lien,  went  upon  the  land  on  which  the  grain 
was  grown,  and  upon  which  it  then  was,  and  upon  which 
grain  there  was  then  a  valid  subsisting  lien  in  plaintiff's 
favor,  and  himself  caused  the  grain  to  be  removed  from 
the  land  and  converted.  He  could  not  thus  destroy  the 
lien  of  plaintiff.  In  principle  the  case  is  covered  by  that  of 
Martin  v.  Thompson,  supra. 

The  lien  continuing,  there  can  be  no  doubt  of  the  plain- 
tifFs  right  to  maintain  the  action  for  the  conversion. 
(Jones  on  Chattel  Mortgages,  sec.  445,  490.) 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 
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[No.    11416.     Department  One.  — July   23,    1886.] 

L.  S.  ADAMS  ET  AL.,  Respondents,  v.  SOUTH  BRIT- 
ISH AND  NATIONAL  FIRE  AND  MARINE  IN- 
SURANCE COMPANIES  OF  NEW  ZEALAND, 
Appellant. 

Fimt  iNsrmANOB  —  Polict  —  Cowdittohs  fob  Abbttratiov  —  Prb- 
MATUKS  AcnoH  —  The  action  was  brought  upon  a  policy  of  fire 
insurance  to  recoTer  the  amount  of  a  Iosh.  I  he  policy  contained 
certain  conditions  and  atipuUtions,  quoted  in  the  opinion,  which 
provided  in  effect  that  if  the  amount  of  the  Iom  could  not  otherwiBe 
be  adjusted  to  the  aatisfaotion  of  the  pa* ties,  it  should  be  adju8ied 
by  a  mode  of  arbitration  therein  prescribed,  and  that  uniil  nnch 
adju8*ment,  or  a  fair  effort  on  the  part  of  the  insured  to  C'btain 
it,  no  action  could  be  maintained  by  the  insured  to  recover  f  r 
a  loss.  No  arbitration  or  award  to  determine  the  amount  •  f  the 
lose  in  question  was  erer  had,  nor  any  demand  made  therefor  by 
the  insured.    Hdd^  that  the  action  could  not  be  maintained. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new 
trUl. 

The   policy   in   question   was   issued  by  the  defendant 
to  one  I.  H.  Locey,  the  assignor  of  the   plaintiffs.      Sub- 
sequent to  the  fire,  differences  arose  between  the  insured 
and  payees  under  the  policy  on  the  one  hand,  and  the  de- 
fendant on  the  other,  touching  the  amount  of  the  loss.     No 
arbitration  or  award  to  determine  the  amount  was  ever  had, 
nor  any  demand  made  therefor  by  the  insured  or  the  plain- 
tiffs.    On  the  trial,  the  defendant  asked  the  court  to  in- 
struct the  jury  that  the  action  could  not  be  maintained 
because  of  such  failure.     The  court  refused  to  give  the  in- 
struction, to  which  the  defendant  excepted.     Judgment  was 
rendered  in  favor  of  the  plaintiffs.     The  further  facts  ai*e 
stated  in  the  opinion  of  the  court. 

T.  C.  Van  Ness,  for  Appellant. 

The  instruction  requested  by  the  defendant  should 
have  been  given.  (Old  Saucilito  L.  &  D,  D.  Co,,  66  Cal. 
253;  Holmes  v.  Richet,  56  Cal.  307;  Elliott  v.  Royal  Ex- 
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change  Ins.  Co.,  L.  R.  2  Ex.  241 ;  Gauche  v.  London  and 
Lancashire  Ins.  Co.,  11  Ins.  Law  J.  369.) 

Freeman  &  Bates,  and  Grove  L.  Johnson,  for  Respond- 
ents. 

Ross,  J, —  This  is  an  action  upon  a  policy  of  fire  in- 
surance wherein  the  defendants  agreed  that  in  case  of 
the  destruction  of  or  damage  to  the  property  insured  by 
fire  they  would  pay  to  the  plaintiffs  the  amount  of  such 
loss  or  damage,  not  exceeding  the  amount  in  the  policy 
mentioned,  "  provided  always  that  this  insurance  shall  at 
all  times  and  under  all  circumstances  be  subject  to  the 
following  conditions  and  stipulations,  which  conditions  and 
stipulations  constitute  the  basis  of  this  contract,  and  are  to 
be  considered  as  incorporated  in  and  forming  part  of  this 
policy." 

Among  the  conditions  and  stipulations  referred  to  are  the 
following :  — 

"  4.  In  case  of  loss,  the  assured  shall  give  immediate 
notice  thereof,  and  shall  render  to  the  companies  a  par- 
ticular account  of  said  loss,  under  oath,  stating  the  time, 
origin,  and  circumstances  of  the  fire;  the  occupancy  of 
the  building  herein  described;  other  insurance,  if  any, 
and  copies  of  the  written  portion  of  all  policies;  the 
whole  cash  value  and  ownership  of  the  property,  and 
the  amount  of  loss  or  damage;  and  shall  produce,  if  re- 
quired, the  certificate  of  the  chief  of  the  fire  department, 
or  his  assistant  (or  if  there  be  no  such  official,  then  the 
certificate  under  seal  of  a  magistrate,  notary  public,  or 
commissioner  of  deeds,  doing  business  nearest  the  place 
of  the  fire),  not  concerned  in  the  loss  or  related  to  the 
assured,  stating  that  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  character  and  circum- 
stances of  the  assured,  and  verily  believes  that  the 
assured  has  without  fraud  sustained  loss  on  the  prop- 
erty   herein    described    to    the    amount    claimed    by    the 
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said  assured.  The  assured  shall,  if  required,  submit  to 
examinations  under  oath  either  before  or  after  furnish- 
ing the  proofs  herein  required,  by  any  person  appointed 
by  the  companies,  and  shall  answer  all  questions  relating 
to  the  alleged  loss  or  damage,  and  to  their  claims  there- 
for, and  subscribe  to  such  examinations  when  reduced  to 
writing;  and  shall  also  produce  their  books  of  account, 
invoices,  and  inventories,  and  other  vouchers,  and  ex- 
hibit the  same  for  examination  at  the  office  of  the  com- 
panies, and  permit  extracts  and  copies  thereof  to  be 
made.  The  assured  shall  also  produce  certified  copies 
of  all  bills  and  invoices  the  originals  of  which  have 
been  lost  or  destroyed;  and  shall  also  exhibit  all  that  re- 
mains of  the  property  which  was  covered  by  this  policy, 
damaged  or  not  damaged,  for  examination  to  any  person 
or  persons  named  by  these  companies.  In  no  case  shall 
the  claim  be  for  a  greater  sum  than  the  actual  damage  to 
or  cash  value  of  the  property  at  the  time  of  the  fire,  nor 
shall  the  assured  be  entitled  to  recover  under  this  policy 
any  greater  proportion  of  the  loss  or  damage  than  the 
amount  hereby  insured  bears  to  the  whole  sum  insured 
on  said  property,  whether  the  such  other  insurance  be  by 
specific  or  by  general  or  floating  policies.  Assignors,  unless 
the  assignee  owns  the  property,  must  make  the  proofs 
hereby  required.  And  if  there  appear  any  fraud  or  false 
declaration,  or  that  the  fire  shall  have  happened  by  the 
procurement  or  willful  act,  means,  or  connivance  of  the 
assured  or  claimants,  or  that  the  assured  failed  to  use  his 
best  endeavors  in  saving  and  protecting  the  property  from 
damage  at  and  after  the  fire,  he,  she,  or  they  shall  be  ex- 
cluded from  all  benefit  under  this  policy. 

"  5.  In  case  differences  shall  arise  touching  any  loss 
or  damage,  the  matter  shall,  at  the  written  request  of 
either  party,  be  submitted  to  two  impartial  appraisers, 
mutually  chosen  (who,  in  case  of  disagreement,  shall 
choose  a  third),  and  whose  detailed  estimate,  made  in 
writing  and  signed  by  any  two  of  them,  under  oath,  shall, 
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as  to  the  amount  of  such  loss  or  damage  only,  be  binding 
on  both  parties,  but  shall  not  decide  the  liabilities  of  these 
companies  on  this  policy." 

"  11.  It  is  further  expressly  covenanted  by  the  parties 
hereto  that  no  suit  or  action  for  the  recovery  of  any  claim 
by  virtue  of  this  policy  shall  be  sustained  in  any  court 
until  after  an  award  shall  have  been  demanded  and  ob- 
tained, fixing  the  amount  of  such  claim  in  the  manner 
above  provided." 

The  language  of  the  stipulations  brings  the  case  within 
the  principle  of  the  case  of  Old  Saucilito  Land  &  D.  D. 
Co.  V.  Commercial  Union  A.  Co.,  66  Cal.  253,  and  of  the 
cases  there  cited,  on  the  authority  of  which  the  judg- 
ment and  order  in  the  present  case  must  be  reversed. 
Here,  as  it  was  in  the  Saucilito  case,  the  clear  meaning 
of  the  contract  is,  that  if  the  amount  of  loss  cannot 
otherwise  be  adjusted  to  the  satisfaction  of  the  parties,  it 
shall  be  adjusted  by  the  mode  of  arbitration  therein 
prescribed,  and  that  until  such  adjustment,  or  a  fair  effort 
on  the  part  of  the  insured  to  obtain  it,  no  cause  of  action 
arose. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 


[No.   9312.    Department  Two.  — July  23,   1886.] 

ALONZO  PHELPS,  Respondent,  v.  HENRY  D.  COGS- 
WELL, Appellant. 

Malicious  Pbosecution  —  Excessive  Damages.  —  The  action  was 
brought  to  recover  damages  for  a  malicious  prosecution  in  causing 
the  arrest  of  the  plaintiff  on  a  charge  of  simple  assault.  The  plain- 
tiff, after  his  arrest,  was  not  confined  in  jail  or  subjected  to  any 
real  hardship  or  act  of  oppression,  or  injured  in  his  business  or 
social  standing,  and  the  charge  against  him  was  dismissed  in  the 
Police  Court.  A  verdict  was  rendered  in  favor  of  the  plaintiff  for 
four  thooeand  dollars.  Held,  that  the  verdict  was  excessive,  and 
thoold  be  reduced  to  one  thousand  dollars. 
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Appeal  from  an  order  of  the  Superior  Court  of  the  cit> 
and  county  of  San  Francisco  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Henry  E.  Highton,  for  Appellant. 
Fox  &  Kellogg,  for  Respondent. 

FooTE,  C. —  This  action  was  for  malicious  prosecution. 

The  plaintiff,  Phelps,  it  appears,  was  arrested  by  a  po- 
lice officer  of  the  city  of  San  Francisco,  under  a  warrant 
which  was  issued  under  a  complaint  verified  by  Cogswell, 
charging  the  former  with  having  assaulted  him  on  a  street 
of  said  city.  In  making  this  arrest,  the  officer  went  to  a 
dwelling-house,  where  the  plaintiff  in  the  present  action  was 
then  sojourning  with  his  wife,  and  informed  him  that  he 
would  have  to  accompany  him  (the  officer)  or  procure  and 
give  bail  for  his  appearance  to  answer  the  charge  thus 
made  against  him. 

The  plaintiff,  with  the  officer,  proposed  to  proceed  to 
Bancroft  &  Co.'s  place  of  business,  in  order  to  procure 
money  to  deposit  as  bail.  The  officer,  objecting,  said  that 
it  was  too  late  in  the  evening  to  go  there,  and  that  he 
would  wait  for  the  deposit  of  the  amount  of  the  bail 
until  the  following  Monday.  Upon  that  day,  so  fixed,  the 
plaintiff  obtained  the  money  needed,  and  handed  it  to  the 
officer.  Afterwards  the  former  appeared  twice  in  the  Po- 
h*ce  Court,  prepared  to  meet  the  accusation  against  him  and 
to  go  to  trial  thereon.  Upon  neither  of  these  occasions  did 
the  defendant  appear;  and  upon  the  last  one  the  charge 
was  dismissed. 

The  plaintiff  was  never  put  in  jail,  or  subjected  to  any 
real  hardship  or  act  of  oppression. 

The  charge  made,  that  of  assault,  was  not  at  all  in- 
famous in  its  nature,  nor  does  it  appear  seriously  to  have 
injured  the  plaintiff  in  his  business  affairs  or  in  the  esti- 
mation in  which,  as  a  gentleman  and  an  honest   man, 
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he  had  been  previously  held  by  his  friends  and  acquaint- 
ances. 

The  jury  by  their  verdict  found,  as  they  had  a  right  to 
do,  upon  a  conflict  of  testimony,  that  the  defendant  had 
no  probable  cause  to  have  the  plaintiff  arrested  as  he  did. 
They  must  also  have  found,  under  the  trial  court's  in- 
structions, that  the  defendant  was  actuated  by  actual 
malice,  and  although  upon  the  evidence  we  would  perhaps 
have  come  to  a  different  conclusion  as  to  that  matter,  yet 
we  do  not  feel  warranted  in  altogether  setting  aside  their 
verdict,  as  being  upon  that  issue  entirely  unwarranted  by  the 
evidence. 

Yet  we  feel  constrained  to  say  that  this  case  is  by  no 
means  on  a  parallel  as  to  the  features  which  it  discloses 
with  that  of  Russell  v.  Dennison,  45  Cal.  338-341.  That 
was  an  aggravated  case  of  willful,  open,  malicious  oppres- 
sion, which  carried  with  it  wrong,  injury,  and  great  bodily 
and  mental  suffering  to  the  victim  of  a  man's  vile  dis- 
pleasure, and  the  judgment  was  afterwards  reduced,  (50 
Cal.  243.) 

No  such  elements  appear  in  this  case.  The  plaintiff 
was  accused  of  no  moral  turpitude,  he  was  subjected  to 
no  physical  suffering,  he  received  no  large  damage  to  his 
business  or  property,  and  a  reasonable  man  should  not 
have  experienced  any  very  poignant  and  overwhelming 
sorrow  and  laceration  of  feeling  at  an  arrest  on  a  mere 
charge  of  simple  assault  where  the  party  making  the 
charge  did  not  appear  to  press  it,  and  the  officer  of  the 
law  dismissed  it  in  a  reasonable  time,  and  plaintiffs 
friends  met  him  with  merely  a  smile  or  word  of  gentle 
pleasantry. 

We  are  of  opinion  that  there  was  no  error  in  the  charge 
of  the  court  to  the  jury,  or  in  any  other  ruling  by  that 
tribunal  on  the  trial. 

The  court  below  granted  defendant's  motion  for  a  new 
trial  unless  the  plaintiff  would  consent  to  release  three 
thousand  five  hundred  dollars  of  the  verdict,  which  was 
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for  seven  thousand  five  hundred  dollars.  The  plaintiff  re- 
mitted the  sum  as  required,  and  the  new  trial  was  denied. 
From  this  order  defendant  appealed. 

Under  the  facts  of  the  case  as  they  appear  in  the  record, 
we  think  that  the  verdict,  when  reduced  as  above,  was 
excessive,  and  that  it  should  be  reduced  to  the  sum  of  one 
thousand  dollars. 

Unless  the  plaintiff  shall  consent,  within  thirty  days 
after  the  filing  of  the  remittitur  herein  from  this  court  in 
the  court  below,  to  release  all  but  one  thousand  dollars  of 
such  verdict,  the  order  denying  a  new  trial  should  stand  re- 
versed and  a  new  trial  be  granted.  If  such  consent  of 
plaintiff  is  filed  as  required  above,  then  a  new  trial  should 
be  denied. 

Belcher,  C  C,  and  Searls,  C,  concurred. 

The  Court. —  The  foregoing  is  approved,  and  the  clerk 
of  this  court  will  enter  the  order  as  above  indicated;  and 
the  court  below,  after  the  filing  therein  of  the  remittitur, 
will  make  such  orders  as  shall  become  necessary  to  carry 
out  the  directions  of  this  court. 


[No.  20099.    In  Bank.  — July  23,  1886,] 

THE  PEOPLE,  Respondent,  v.  DAVID  LAMPSON, 

Appellant. 

Criminal  Law  —  Continuance  or  Trial  —  Absence  of  Witness 
—  Affidavits  must  Show  Issuance  of  Subpcena.  —  The  refusal 
to  continue  the  trial  of  a  criminal  case  on  the  ground  of  the  ab- 
sence of  a  material  witness  for  the  defendant,  wno  resides  out  of 
the  county  in  which  the  trial  is  had,  is  not  error,  if  the  affidavits 
for  continuance  fail  to  show  that  a  subpoena  for  the  witness,  hav- 
ing indorsed  thereon  an  order  of  the  trial  judge  for  his  attendance, 
was  ever  issued. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Cala- 
veras County. 
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The  defendant  was  tried  and  convicted  of  a  felony  in 
the  Superior  Court  of  Calaveras  County.  The  witness  on 
account  of  whose  absence  the  continuance  was  asked  resided 
in  the  city  and  county  of  San  Francisco.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Reddick  &  Solinsky,  and  Wesley  K.  Boucher,  for  Appel- 
lant. 

Attorney-General  Marshall,  for  Respondent. 

Ross,  J. —  The  only  point  relied  on  for  a  reversal  of 
the  judgment  in  this  case  is  the  refusal  of  the  court  be- 
low to  grant  the  defendant  a  continuance  of  the  trial. 
It  appears  from  the  bill  of  exceptions  that  on  the  6th 
of  April,  1885,  the  case  was  set  for  trial  on  the  4th  of 
May  following.  At  the  time  thus  fixed,  the  defendant 
moved  for  a  continuance,  on  the  ground  that  a  material 
witness  on  his  behalf  —  one  Mrs.  Cook  —  was  absent. 
In  support  of  the  motion,  he  filed  his  own  affidavit  and 
that  of  one  of  his  counsel.  The  affidavits  failed  to  show 
that  proper  diligence  was  used  to  procure  the  attendance 
of  the  witness.  No  such  subpoena  as  would  compel  the 
attendance  of  the  witness  was  ever  issued  at  all,  and  it 
does  not  appear  that  the  sheriff  of  the  city  and  county 
of  San  Francisco  was  informed  of  the  address  of  the 
witness,  that  he  might  serve  the  subpoena  that  was  issued. 
It  is  provided  by  section  1330  of  the  Penal  Code  that 
"  no  person  is  obliged  to  attend  as  a  witness  before  a 
court  or  magistrate  out  of  the  county  where  the  witness 
resides  or  is  served  with  the  subpoena  unless  the  judge 
of  the  court  in  which  the  offense  is  triable,  or  a  justice 
of  the  Supreme  Court,  or  a  judge  of  the  Superior  Court, 
upon  an  affidavit  of  the  district  attorney  or  prosecutor, 
or  of  the  defendant  or  his  counsel,  stating  that  he  be- 
lieves the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall  in- 
dorse on  the  subpoena  an  order  for  the  attendance  of  the 
witness." 
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The  excuse  given  in  the  affidavit  of  the  defendant  for 
the  failure  to  obtain  the  order  provided  for  in  the  statute 
is  that  the  superior  judge  of  the  county  was  absent  there- 
from during  the  week  prior  to  April  26th.  But  the  affi- 
davit shows  that  the  only  subpoena  that  was  issued  was 
issued  on  the  28th  of  April,  which  was  subsequent  to  the 
expiration  of  the  period  during  which  the  judge  was  ab- 
sent. There  was  ample  opportunity,  both  before  and  after 
that  period,  for  the  procurement  of  the  subpoena  required 
by  the  statute,  and  the  failure  to  obtain  it  was  a  want  of 
due  diligence. 

Judgment  affirmed. 

McKiNSTRY,  J.,  Myrick,  J.,  Thornton,  J.,  and  Sharp- 
stein,  J.,  concurred. 


[No.    11510.     Department   Two.  — July   26,    1886.] 

LONG  BEACH  LAND  AND  WATER  COMPANY, 
Appellant,  v.  SOLOMON  RICHARDSON  et  al., 
Respondents. 

Seashore  —  Owner  of  Adjoining  Land  Takes  to  High-water 
Mark  —  Presumption.  —  In  the  absence  of  evidence  to  the  con- 
trary, it  is  presumed  that  the  owner  of  land  bordering  on  the 
seashore  holds  only  to  ordinary  high-water  mark,  and  that  all  the 
seashore  fronting  his  land  lying  between  high  and  low  water  mark 
is  the  property  of  the  state. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  M.  Widney,  and  C.  W.  Pendleton,  for  Appellant. 

Wells,  Van  Dyke  &  Lee,  for  Respondents. 

McKee,  J. —  This  was  an  action  of  forcible  entry  and 
detainer  against  the  parties  defendants,  who  were  charged 
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with  having  forcibly  entered  upon  about  twenty  feet 
square  of  the  seashore  of  which,  it  was  alleged,  the  plain- 
tiff was  in  the  exclusive  possession  at  the  time  ot  the  entry. 
The  entry  was  made  on  the  twenty-seventh  day  of  July, 
1885. 

At  the  trial  of  the  issues  made  by  the  pleadings  in 
the  case,  the  court  granted  a  nonsuit,  upon  the  ground 
that  the  evidence  was  insufficient  to  prove  actual  and 
peaceable  possession  by  the  plaintiff  of  the  locus  in  quo 
at  the  time  of  the  defendants'  entry  thereon.  Whether 
the  court  erred  in  nonsuiting  the  plaintiff  on  that 
ground  is  therefore  the  only  question  presented  on  the 
appeal. 

From  the  case  as  presented  by  the  plaintiff,  it  appears 
that  the  land  upon  which  the  defendants  entered  is  part 
of  the  seashore  in  front  of  a  ranch  in  Los  Angeles 
County  known  as  the  Cerritos  ranch,  which  extends 
from  the  San  Gabriel  River  on  the  west,  along  the  beach 
of  the  Pacific  Ocean  for  about  two  miles,  to  the  boundary 
line  of  the  Alamitos  ranch.  The  plaintiff  was  in  posses- 
sion of  that  portion  of  the  ranch  lying  immediately  in  front 
of  the  ocean,  using  the  land  as  a  "  seaside  resort,"  which, 
in  the  exercise  of  corporate  powers  derived  from  its  articles 
of  incorporation,  it  had  established  there  two  or  three  years 
before  the  entry  complained  of,  and  was  known  by  the 
name  of  "  Long  Beach." 

In  establishing  this  seaside  resort,  the  company  had 
the  portion  of  the  ranch  which  fronted  the  ocean  sur- 
veyed and  laid  off  in  streets  and  blocks  for  residence 
purposes  and  public  parks,  and  a  map  of  the  survey 
made,  on  which  the  streets  were  marked  and  named,  and 
the  blocks  for  residence  purposes  subdivided  into  lots  were 
delineated  and  numbered.  As  designated  on  the  map,  the 
streets  laid  off  in  the  direction  of  the  ocean  were  not  pro- 
jected to  the  beach ;  they  ended  in  a  street  which  w^as  laid 
off  parallel  with  the  beach  on  the  upland  above  the  line 
of  high  tide,  named  on  the  map  "  Ocean  Park  Avenue." 
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South  of  the  avenue  the  beach  extends  irregularly.  In 
the  narrowest  place  it  is  about  three  hundred  feet  to  the 
line  of  low-water  mark;  but  it  gradually  widens  out  until 
it  is  about  eight  hundred  feet, —  more  than  a  hundred  feet 
of  which  from  low-tide  to  high-tide  lines  is  covered  by  the 
ordinary  tides. 

On  the  upland,  a  considerable  distance  inland  from  the 
beach,  the  company  had  built,  and  at  the  time  of  the 
defendants'  entry  occupied,  a  "  fine  hotel,"  and  on  the 
beach  below  the  upland  a  bath-house  of  sixteen  rooms, 
near  which  were  benches  for  the  accommodation  and  use 
of  patrons  and  visitors  to  the  hotel;  and  in  connection 
with  this  occupation  it  claimed,  and  in  its  corporate 
capacity  exercised,  the  right  to  use  and  control  the  entire 
seashore  frontage  of  the  ranch  for  two  miles  —  the  tide- 
covered  portion  of  —  as  a  public  bathing-place,  and  the 
portion  uncovered  by  the  tides  as  a  driveway  for  car- 
riages, which  could  be  driven  onto  the  beach  from  Ocean 
Park  Avenue  through  two  or  three  places  in  the  bluff, 
which  had  been  cut  down  to  admit  of  their  passage  to 
and  from  the  beach.  It  had  also  passed  a  resolution  de- 
claring "that  all  lands  lying  south  of  the  south  line  of 
Ocean  Park  Avenue  at  Long  Beach,  to  extreme  low  water 
of  the  Pacific  Ocean,  were  reserved  from  sale  and  kept  for 
the  use  of  the  company."  In  like  manner  it  ordered  its 
agent  to  prevent  "  campers "  and  other  persons  from 
taking  possession  of  any  part  of  the  beach  land  by  the  erec- 
tion of  tents  or  bath-houses  thereon,  and  to  remove  from  it 
any  such  structures  as  might  be  put  there  by  any  person 
or  persons  for  any  purpose ;  and  from  time  to  time  that  had 
been  done  by  the  employees  of  the  company. 

This  was  the  sum  of  the  evidence  given  by  the  plaintiff 
as  to  its  actual  and  peaceable  possession  of  the  beach  at  the 
time  of  the  entry  by  the  defendants. 

The  evidence  was  undoubtedly  sufficient  to  prove  such 
an  exclusive  possession  of  the  ranch  by  the  plaintiff  as 
vested  it  with  the  right  to  maintain  ejectment  or  forcible 
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entry  against  persons  who  may  have  invaded  the  posses- 
sion. But  there  was  no  evidence  tending  to  show  that 
the  ranch  included  the  seashore  in  front.  The  plaintiff 
did  not  put  in  evidence  the  grant  to  the  ranch;  and  in 
the  absence  of  evidence  to  the  contrary,  the  court  below 
was  bound,  as  this  court  is  bound,  to  presume  that  the 
ranch  went  no  farther  seaward  than  ordinary  high- 
water  mark  {United  States  v.  Pacheco,  2  Wall.  587)  ;  and 
that  all  the  seashore  fronting  the  ranch  lying  between  high 
and  low  water  mark  was  the  property  of  the  state  (Civ. 
Code,  sec.  670),  from  whom,  so  far  as  appears  by  the  evi- 
dence, the  plaintiff  did  not  claim  to  have  derived  any  right 
of  possession. 

Such  being  the  case,  the  plaintiff  did  not  merely  by  its 
exclusive  possession  of  the  Cerritos  ranch  acquire  posses- 
sion of  any  lands  outside  of  the  ranch  lines;  and  the 
evidence  shows  that  it  had  no  actual  possession  of  the 
beach  in  front  of  the  ranch,  except  that  part  of  it  which 
was  occupied  by  its  bath-house  and  improvements;  but 
these  were  five  hundred  or  six  hundred  feet  away  from 
that  part  of  the  beach  upon  which  the  defendants  entered 
and  put  up  their  bath-house.  Where  the  defendants 
entered,  the  plaintiff  had  no  actual  possession;  their  entry, 
although  resisted  by  the  servants  of  the  plaintiff,  was  there- 
fore not  an  invasion  of  the  plaintiff's  possession;  and  the 
plaintiff  was  not  entitled  to  maintain  the  process  of  forcible 
entry  or  detainer  against  them.  It  follows  that  the  plaintiff 
was  properly  nonsuited. 

Judgment  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 
Hearing  in  Bank  denied. 

LXX.   CAt. — 14 
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[No.   11321.     Department  Two.  — July  26,   1886.] 

JUAN  MATIAS  SANCHEZ  et  al.,  Appellants,  v,  B. 
NEWMAN  ET  AL.     B.  NEWMAN,  Respondent. 

Appeal  —  Contempt  Proceedings.  —  No  appeal  lies  from  an  order 
dismissing  a  proceeding  for  an  alleged  contempt  of  court. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  dismissing  a  proceeding  for  contempt. 

The  proceeding  was  brought  to  punish  the  defendant 
Newman  for  an  alleged  contempt  in  re-entering  upon  real 
property  from  which  he  had  been  ejected  under  a  writ  of 
restitution  upon  a  judgment  in  the  case  rendered  on  the 
24th  of  February,  1873.  The  proceeding  was  commenced 
on  the  10th  of  April,  1882.  The  court  dismissed  the  pro- 
ceeding on  the  ground  that  it  was  barred  by  section  336 
of  the  Code  of  Civil  Procedure,  and  therefore  the  court 
had  no  jurisdiction.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

Glassell,  Smith  &  Patton,  for  Appellants. 

Udells,  Van  Dyke  &  Lee,  and  /.  M,  Dantron,  for  Re- 
spondent. 

Thornton,  J. —  This  is  an  appeal  from  an  order  in  a 
proceeding  for  contempt  against  one  B.  Newman.  By 
the  order  referred  to,  the  proceeding  against  Newman 
was  dismissed  for  want  of  jurisdiction.  In  Tyler  v.  Con- 
nolly,  65  Cal.  28,  it  was  held  that  there  is  no  appeal  from 
a  judgment  in  a  case  of  contempt.  We  find  nothing  in 
this  case  which  takes  it  out  of  the  rule  laid  down  in  the 
case  cited.  For  the  reasons  given  in  Tyler  v.  Connolly, 
we  are  of  opinion  that  there  can  be  no  appeal  here. 
The  appeal  must  therefore  be  dismissed,  and  it  is  so  or- 
dered. 

SiiARPSTEiN,  J.,  and  McKee,  J.,  concurred. 
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[No.    11583.     Department  Two.  — July  26,   1886.] 

CAMILLO  TEMPLE  et  al.,  Petitioners,  v.  SUPE- 
RIOR COURT  OF  LOS  ANGELES  COUNTY  et  al., 
Respondents. 

Contempt  —  Re-entry  on  Land  after  Dispossession.  —  Under 
section  1210  of  the  Code  of  Civil  Procedure,  a  defendant  in  an 
action  to  recover  the  possession  of  land  is  guilty  of  contempt  if 
he  re-enters  thereon  after  being  dispossessed  under  the  judgment 
rendered  therein,  notwithstanding  the  re-entry  was  made  more  than 
five  years  after  the  date  of  the  judgment. 

Id.  —  Proceeding  to  Punish  for  —  Mandamus  to  Compel  Hear- 
ing. —  A  writ  of  mandate  lies  to  compel  the  Superior  Court  to 
hear  and  determine  a  proceeding^  for  such  a  contempt  where  it 
refused  to  hear  and  has  dismissed  the  proceeding  for  want  of 
jurisdiction. 

Proceeding  for  a  writ  of  mandate  to  compel  the 
Superior  Court  of  Los  Angeles  County  to  hear  and  de- 
termine a  proceeding  to  have  one  Newman,  a  defendant 
in  an  action  brought  to  recover  the  possession  of  certain 
land,  adjudged  guilty  of  contempt  for  re-entering  upon 
the  land  from  which  he  had  been  ejected  under  an  ex- 
ecution issued  in  the  action.  The  court  dismissed  the 
proceeding  on  the  ground  that  it  was  barred  by  section 
336  of  the  Code  of  Civil  Procedure,  in  not  having  been 
commenced  within  five  years  after  the  date  of  the  judg- 
ment. The  appeal  from  the  order  of  dismissal  is  reported 
supra,  p.  210.  The  further  facts  are  stated  in  the  opinion 
of  the  court 

Giassell,  Smith  &  Patton,  for  Petitioners. 

/.  M.  Damron,  Wells,  Van  Dyke  &  Lee,  and  Bunson  & 
Wells,  for  Respondents. 

Thornton,  J. —  This  is  an  application  for  a  writ  of  man- 
date to  compel  the  Superior  Court  of  Los  Angeles  County, 
Judge  W.  A.  Cheney  presiding,  to  hear  a  charge  of  con- 
tempt of  court  made  against  one  B.  Newman,  which  that 
court  had  refused  to  hear,  and  has  dismissed  on  the  ground 
of  want  of  jurisdiction. 
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We  have  examined  the  record,  and  are  of  opinion  that 
the  matter  is  within  the  jurisdiction  of  the  court  The 
facts  stated  bring  the  case  clearly  within  section  1210  of 
the  Code  of  Civil  Procedure,  and  under  such  circumstances 
the  court  cannot,  by  holding  without  reason  that  it  has  no 
jurisdiction  of  the  proceeding,  divest  itself  of  jurisdiction, 
and  evade  the  duty  of  hearing  and  determining  it  The 
prayer  of  the  petition  should  be  granted,  and  it  is  so 
ordered. 

McKee,  J.,  and  Sharpstein,  J.,  concurred. 


[No.   9447.    Department  One.  — July   27,    1886.] 

THE  PEOPLE  EX  rel.  JOHN  P.  DUNN,  State  Con- 
troller, Respondent,  v.  CHARLES  D.  BUNKER, 
Appellant. 

IMMIOBATION  Ck)MM188I0NBB  —  FEES  FOB  INSPECTION  OF  PASSEN- 
GERS —  State  may  Recover  from  Commissioner.  —  The  com- 
missioner of  immigration  of  the  port  of  San  Francisco  cannot  jus- 
tify his  refusal  to  pay  into  the  state  treasury  the  fees  collected 
by  him  under  section  2955  of  the  Political  Code,  for  the  inspection 
of  passengers  on  vessels  arriving  in  that  port  from  foreign  ports,  on 
the  ground  that  the  section  is  unconstitutional  and  the  collections 
illegal,  or  because  the  board  of  supervisors  of  the  city  and  county 
of  »an  Francisco  had  failed  to  estaolish  a  lazaretto  or  lepers'  quar- 
ters as  required  by  the  section. 

Id.  —  Action  to  Collect  Fees  —  Unpaid  Deputies'  Salaries  — 
Attorney's  Fee.  —  In  an  action  by  the  controller  against  the 
commissioner  to  recover  the  fees  so  collected,  the  defendant  is  not 
entitled  to  credit  for  items  alleged  by  him  to  be  due  for  unpaid 
deputies'  salaries  and  attorney's  fees  in  an  action  against  him  as 
commissioner. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  defendant  was  the  commissioner  of  immigration 
for  the  port  of  San  Francisco  from  January  19,  1880,  to 
March  15,  1883.     Between  those  dates,  as  such  officer,  he 
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collected  $40,871.60  from  the  masters,  owners,  and  con- 
signees of  vessels  arriving  at  the  port  of  San  Francisco 
from  foreign  ports  and  places,  on  account  of  passengers 
inspected  by  him  on  board  of  the  vessels,  according  to 
the  provisions  of  section  2955  of  the  Political  Code. 
On  the  1st  of  February,  1888,  the  controller  demanded 
of  the  defendant  that  he  account  to  him  for  all  moneys  so 
collected,  and  that  he  pay  into  the  state  treasury  the  sur- 
plus, after  deducting  his  salary  and  the  expenses  of  his 
office.  This  the  defendant  refused  to  do;  whereupon  the 
controller,  proceeding  under  section  437  of  the  Political 
Code,  stated  an  account  with  the  defendant,  and  after 
another  demand,  instituted  this  action  against  him.  On 
the  trial,  there  was  a  written  admission  filed  and  put  in 
evidence,  which  disposed  of  all  questions  of  account  be- 
tween the  defendant  and  the  state,  except  as  to  certain 
credits  claimed  by  him  to  be  due  for  unpaid  deputies' 
salaries  and  for  the  fees. of  his  attorney  in  an  action  against 
him  as  commissioner  to  recover  the  amount  of  fees  paid 
him  under  protest.  The  court  disallowed  these  items,  and 
rendered  judgement  against  the  defendant  for  the  amount 
of  the  fees  collected  by  him,  less  his  salary  and  his  office 
expenses  actually  paid.  At  the  time  the  demands  were 
made  on  the  defendant  for  an  accounting,  no  lazaretto  or 
lepers'  quarters  had  been  established  by  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco,  as  required 
by  section  2955  of  the  Political  Code.  The  further  facts 
are  stated  in  the  opinion. 

W.  W.  Morrow,  and  H.  G.  Piatt,  for  Appellant 

The  law  under  which  the  money  was  collected  was  un- 
constitutional, as  being  an  interference  with  the  power  of 
Congress  to  regulate  commerce,  and  was  not  valid  as  a 
police  r^fulation.  Consequently  the  money  did  not  be- 
long to  the  state,  and  the  defendant  was  not  obliged  to 
pay  it  into  the  treasury.  (Passenger  Cases,  7  How.  283; 
Henderson  v.  Mayor  of  New  York,  92  U.  S.  259 ;  Chy  Lung 
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V.  Freeman,  92  U.  S.  275.)  If  the  money  did  belong  to 
the  state,  the  contingency  on  which  it  is  made  payable  has 
not  happened,  as  no  lazaretto  or  lepers'  quarters  had  been 
established  by  the  board  of  supervisors.  (Pol.  Gxle,  sees. 
2952,  2955.) 

Attorney-General  Marshall,  and  Langhorne  &  Miller,  for 
Respondent. 

The  defendant  is  not  entitled  to  credit  for  alleged 
deputies'  salaries  and  attorney's  fees  which  he  has  not 
paid.  (Ramsey  v.  Gardner,  11  Johns.  439;  Giddings  v. 
Searle,  103  Mass.  311 ;  Wynkoop  v.  Seal,  64  Pa.  St.  361 ; 
McCroskey  v.  Mabey,  45  Ga.  327 ;  Tracy  v.  Swartwout,  10 
Pet.  81;  Elliott  v.  Swartwout,  10  Pet.  137;  Erskine  v. 
Hohnbach,  14  Wall.  613 ;  Moore  v.  Alleghany,  18  Pa.  St. 
55.)  A  state  officer  cannot  refuse  to  account  and  pay 
over  to  the  state  funds  collected  by  him  for  public  uses, 
for  the  reason  that  the  law  under  which  he  made  the 
collections  was  illegal  or  unconstitutional.  (Placer  County 
V.  Astin,  8  Cal.  303;  McKee  v.  Monterey,  51  Cal.  275; 
Commonwealth  v.  Philadelphia,  27  Pa.  St.  492;  People  v. 
Soloman,  54  111.  461;  Waters  v.  State,  1  Gill,  302;  O'Neal 
V.  School  Commissioners,  27  Md.  344;  Moore  v.  Alleghany, 
18  Pa.  St.  55;  Sessums  v.  Botts,  34  Tex.  335;  Williams  v. 
Holden,  4  Wend.  223;  Smyth  v.  Titcomb,  31  Me.  272; 
State  V.  Cunningham,  8  Blackf.  339;  People  v.  Brown,  55 
N.  Y.  180 ;  Shoemaker  v.  Grant,  36  Ind.  175 ;  Cooley  on 
Taxation,  497.) 

Myrick,  J. —  Action  to  recover  from  the  defendant 
moneys  received  by  him,  as  commissioner  of  immigration, 
under  section  2955  of  the  Political  Code.  The  court  below 
allowed  the  defendant  for  his  salary  and  office  expenses 
actually  paid,  and  rendered  judgment  against  him  for  the 
surplus,  with  damages  and  interest  as  specified  in  section 
437  of  the  Political  Code. 

1.     The   defendant,    having   assumed   to   act    under   a 
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statute  of  this  state,  and  having  collected  moneys  accord- 
ing to  the  letter  of  that  statute,  cannot  be  heard  to  say 
that  the  statute  was  in  conflict  with  the  constitution  of 
the  United  States,  that  he  was  unauthorized  to  collect 
them,  and  that  he  was  not  bound  to  pay  them  over  to 
the  proper  officer.  Neither  was  he  authorized  to  retain 
the  moneys  collected  in  excess  of  his  salary  and  office  ex- 
penses if  the  proper  authorities  failed  to  provide  a  suit- 
able lazaretto  or  lepers'  quarter.  In  collecting  the  money, 
he  assumed  to  act  as  a  state  officer,  and  as  between  him 
and  the  state,  he  is  bound  by  that  assumption.  {Placer 
County  V.  Astin,  8  Cal.  303 ;  McKee  v.  Monterey  County, 
51  Cal.  275.)  So  one  who  holds  himself  out  as  a  public 
officer,  or  acts  as  an  officer  de  facto,  is  estopped  to  deny 
that  he  is  an  officer  de  jure,  even  on  a  criminal  prosecution 
for  malfeasance  in  office.  (State  v.  Stone,  40  Iowa,  547; 
Randall  v.  Dusenbury,  63  N.  Y.  645.) 

2.  The  court  did  not  err  in  refusing  to  allow,  as  items 
of  office  expenses,  sums  not  paid  to  deputies.  It  is  true, 
section  2969  was  added  to  the  Political  Code,  as  a  new 
section,  after  defendant  received  the  moneys,  but  under  that 
section  there  is  full  provision  for  compensation  to  the  depu- 
ties if  they  are  or  shall  be  entitled  thereto. 

3.  Under  the  statute,  the  defendant  cannot  retain  the 
money  because  a  person  of  whom  money  was  collected  has 
instituted  an  action  against  him  to  recover  it.  Having  col- 
lected it,  he  should  have  let  it  take  the  regular  course,  viz., 
payment  to  the  state  treasury. 

Judgment  and  order  affirmed. 

Ross,  J.,  and  McKinstry,  J.,  concurred. 
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[No.   9062.    Department   One.  — July   27,    1886.] 

ALEXANDRIA  KEDROLIVANSKY,  Respondent,  v. 
GUSTAVE  NIEBAUM,  Appellant. 

SULITDEB  —   WOBDS    IMPUTING    WANT   OF   CHASTITY.   —  The  action   WaS 

brought  to  recover  damages  for  an  alleged  slander.  The  complaint 
averred  that  the  defendant  said  of  and  concerning  the  plaintiff, 
that  "  she  was  a  bad  woman,  and  that  you  had  better  have  noth- 
ing to  do  with  her  case,  as  it  is  a  very  bad  one;  that  she  had 
not  lived  with  her  husband  for  two  years  previous  to  his  death,  and 
that  she  was  the  cause  of  her  husband's  death;  that  she  had  driven 
him  to  drinking,  and  that  her  husband  fell  while  drunk,  and  was 
killed."  It  was  further  alleged  that  the  words  signified,  and 
were  understood  by  the  hearer  to  mean,  that  the  plaintiff  had  de- 
serted her  husband,  and  had,  prior  to  his  death,  led  an  unchaste 
life,  and  had  become  enciente  while  living  apart  from  him,  and 
that  such  bad  conduct  on  her  part  drove  him  to  drinking,  and 
caused  his  death.  Held,  that  the  complaint  stated  a  cause  of 
action. 

Id.  —  Meaning  of  Ambiguous  Wobds  —  Question  for  Juby.  —  In 
such  a  case,  the  words  used  being  ambiguous,  their  meaning  is  for 
the  jury  to  determine. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

McAllister  &  Bergin,  for  Appellant. 

Henry  E,  Highton,  for  Respondent. 

Belcher,  C.  C.  —  This  is  an  appeal  by  the  defendant 
from  an  order  granting  the  plaintiff  a  new  trial. 

The  action  is  for  slander,  alleged  to  have  been  spoken 
of  and  concerning  the  plaintiff  by  the  defendant  in  the 
presence  and  hearing  of  a  Mrs.  Goodall. 

The  complaint  alleges  that  the  plaintiff  is  the  widow 
of  Paul  Kedrolivansky,  who  died  at  San  Francisco  on 
the  19th  of  June,  1878,  a  subject  of  the  Russian  govern- 
ment, and  the  mother  of  six  children,  the  youngest  born 
to  her  on  the  18th  of  September,  1878,  and  that  she  is 
in  good  standing  and  reputation,  and  is  entitled,  under 
the  laws  of  Russia,  to  a  pension  of  $112.50  per  month 
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for  fifteen  years;  that  being  poor  and  destitute,  with  six 
children  on  her  hands  to  support  and  educate,  she  ap- 
plied to  the  Ladies'  Protection  and  Relief  Society  of  San 
Francisco  for  assistance,  and  thereupon  Mrs.  Goodall  was 
authorized  to  visit  the  family  of  plaintiff,  which  she  did  on 
the  15th  of  November,  1879;  that  Mrs.  Goodall,  while 
visiting  the  family  of  plaintiff,  saw  there  some  of  the  chil- 
dren, and  particularly  the  youngest,  and  immediately  there- 
after, in  consequence  of  information  received  from  plaintiff, 
went  to  the  office  of  defendant  "  to  ascertain,  if  possible, 
why  the  pension  of  plaintiff  was  not  paid  according  to 
custom  and  the  laws  of  the  government  of  Russia  " ;  and 
that  the  defendant  then  and  there,  in  the  presence  and 
hearing  of  Mrs.  Goodall,  spoke  and  published  of  and  con- 
cerning the  plaintiff  as  follows :  — 

"  That  said  plaintiff  was  a  bad  woman,  and  that  you 
had  better  have  nothing  to  do  with  her  case,  as  it  is  a 
very  bad  one;  that  she  (said  plaintiff)  had  not  lived  with 
her  husband  for  two  years  previous  to  his  death,  and  that 
she  (said  plaintiff  meaning)  was  the  cause  of  her  husband's 
death;  that  she  had  driven  him  (her  said  deceased  husband) 
to  drinking,  and  that  her  husband  fell  while  drunk,  and  was 
killed." 

It  is  then  alleged  that  these  words  signified,  and  were 
understood  by  Mrs.  Goodall  to  mean,  that  the  plaintiff  had 
deserted  her  husband,  and  had,  prior  to  his  death,  led  a 
dissolute  and  unchaste  life,  and  had  become  enciente  while 
living  apart  and  separate  from  her  husband,  and  that  such 
bad  conduct  on  the  part  of  plaintiff  drove  her  husband  to 
drinking,  and  caused  his  death. 

The  defendant  answered,  denying,  among  other  things, 
that  he  spoke  of  and  concerning  the  plaintiff  as  charged  in 
the  complaint,  or  that  he  spoke  any  words  which  were 
slanderous  or  untrue. 

The  case  was  tried  before  a  jury,  and  a  verdict  returned 
in  favor  of  the  defendant,  on  which  judgment  was  entered. 
The  plaintiff  moved  for  a  new  trial,  and  her  motion  was 
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granted,  upon  the  ground  that  certain  testimony  had  been 
improperly  admitted  before  the  jury. 

It  is  now  claimed  for  the  appellant  —  and  this  is  the 
only  point  made  —  that  the  court  erred  in  granting  the 
motion  for  new  trial,  because  the  complaint  stated  no  cause 
of  action. 

Under  our  statute,  words  which  impute  to  a  woman  a 
want  of  chastity  are  slanderous  and  actionable  per  se. 
(Civ.  Code,  sec.  46.) 

The  words  complained  of  here  are  alleged  to  have  sig- 
nified and  been  understood  to  mean  that  the  plaintiff  was 
an  unchaste  woman.  Did  they  admit  of  the  meaning 
imputed  to  them? 

That  they  were  understood  by  Mrs.  Goodall  to  have 
the  meaning  charged  is  clear  from  her  testimony.  She 
said :  "  Well,  he  said  she  had  driven  him  to  drink,  and  I 
supposed  she  was  an  immoral  woman,  and  had  been  un- 
true to  her  husband,  or  this  little  nursing  child  would 
not  have  been  around.  That  is  the  inference  that  I  drew; 
that  is  what  had  driven  him  to  drink." 

The  words  are  somewhat  ambiguous,  but  charges  of 
unchaste  conduct  are  seldom  made  in  plain  and  direct 
words.  They  are  usually  made  by  indirection  or  insin- 
uation, and  however  made  are  slanderous  when  they  con- 
vey to  the  minds  of  the  hearers  the  meaning  that  the  woman 
was  unchaste. 

When  the  words  used  are  ambiguous,  it  is  for  the  jury 
to  determine  what  is  their  meaning.  The  rule  is  thus 
stated  by  Townshend  in  his  work  on  Slander  and  Libel, 
sec.  140 :  "  Where  the  language  is  ambiguous,  in  that  case 
the  manner  in  which  it  was  or  might  be  understood  by 
those  to  whom  it  was  published  is  material,  and  will  con- 
trol in  determining  the  meaning;  but  where  the  language 
is  unambiguous,  it  is  to  be  construed  in  its  ordinary  sense, 
and  without  reference  to  how  those  to  whom  it  was 
published  understood  it,  or  what  was  intended  by 
the  publisher." 
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In  Kennedy  v.  Gifford,  19  Wend.  300,  it  is  said  it  is  the 
sense  in  which  the  hearers  understood  the  words  on  which 
the  jury  are  to  pronounce.  And  in  Borland  v.  Patterson, 
23  Wend.  422,  it  is  said  the  speaker  "  is  accountable  for 
the  import  of  the  words  as  they  will  naturally  be  understood 
by  the  hearer.*' 

In  Riddell  v.  Thayer,  127  Mass.  487,  it  was  held  that 
in  an  action  for  slander,  if  the  slanderous  words  charged 
are  that  the  plaintiff,  a  married  woman,  is  a  "  bad  woman," 
a  "  bitch,"  and  a  "  whore,"  it  is  for  the  jury  to  determine 
the  sense  in  which  the  word  "  bad  "  is  used,  and  an  in- 
struction that  for  the  purpose  the  jury  may  take  into  account 
the  accompanying  words  and  surrounding  facts  is  not  open 
to  exception. 

In  Vanderlip  v.  Roe,  23  Pa.  St.  84,  the  words  spoken  of 
the  plaintiff  were,  "  She  is  a  bad  character,  a  loose  char- 
acter." After  verdict  for  the  plaintiff,  there  was  a  motion 
in  arrest  of  judgment,  upon  the  ground  that  the  words 
were  not  actionable.  The  Supreme  Court  said :  "  It  is 
said  that  these  words  do  not  expressly  charge  fornication, 
and  here  lurks  the  whole  error  of  the  court  below.  This 
is  in  fact  a  return  to  the  old  doctrine  of  mitior  sensus. 
They  do  charge  it  expressly,  or  not  at  all,  unless  we  falsify 
their  meaning  by  treating  them  too  kindly.  Such  words 
are  always  understood  as  an  assault  upon  the  bright  central 
virtue  of  a  woman's  character,  and  it  is  almost  always 
made  in  a  covert  way,  —  such  is  the  norma  loquendL 
There  is  some  natural  and  instinctive  decency  still  left  even 
in  the  most  degraded  characters,  that  prevents  them  from 

speaking  of  this  offense  in  the  most  direct  terms 

The  meaning  of  such  expressions  may  be  properly  averred 
in  the  innuendo,  and  the  jury  must  decide  whether  the 
averment  is  true."  Judgment  was  then  ordered  to  be  en- 
tered upon  the  verdict. 

In  our  opinion  the  complaint  stated  a  cause  of  action, 
and  the  order  appealed  from  should  be  affirmed. 
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Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 


[No.   11518.    Department  One. —  July  27,   1886.] 

JOHN    D.    PALMER,    Appellant,    v.    ARVILLE    A. 
WHITE,   Respondent. 

BUILDINO    CONTBAOT   —    FAILURE   TO    RECORD   —    LlABttlTY   OF    OWNCR. 

—  Under  section  1183  of  the  Code  of  Civil  Procedure  as  amended 
in  1885,  a  contractor  for  the  erection  of  a  building  cannot  main- 
tain an  action  asainst  the  owner  to  recover  damages  for  not  being 
allowed  to  complete  the  building,  if  the  contract  was  not  filed  for 
record  as  required  by  that  section. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  action  was  brought  by  a  contractor  for  the  erec- 
tion of  a  building  against  the  owner  to  recover  damages 
for  not  being  allowed  to  complete  the  building.  The  con- 
tract was  made  on  the  6th  of  November,  1885.  The  court 
sustained  a  demurrer  to  the  complaint.  The  plaintiff  de- 
clining to  amend,  judgment  was  rendered  in  favor  of  the 
defendant.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Works  &  Titus,  for  Appellant. 

M,  A,  Luce,  for  Respondent. 

Myrick,  J.  —  Plaintiff  and  defendant  entered  into  a  con- 
tract in  writing  for  the  construction  by  plaintiff  for  de- 
fendant of  a  building.  It  is  not  averred  in  the  complaint 
in  this  action  that  the  contract  was  filed  for  record  as 
required  by  section  1183  of  the  Code  of  Civil  Procedure  as 
amended  in  1885.  This  action  is  not  brought  to  enforce 
a  lien  under  chapter  2,  title  4,  of  the  Code  of  Civil  Pro- 
cedure, but  is  brought  to  recover  damages   for  the  non- 
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performance  of  the  contract  on  the  part  of  the  defendant. 
A  general  demurrer  to  the  complaint  was  sustained,  and 
judgment  went  for  defendant.  We  gather  from  the  briefs 
of  counsel  that  the  order  sustaining  the  demurrer  was  based 
on  the  clause  in  section  1183,  supra,  which  declares  that  a 
contract  of  the  character  referred  to  is  wholly  void,  and 
no  recovery  can  be  had  thereon  by  either  party  thereto, 
unless  it  be  filed  for  record. 

Notwithstanding  the  declaration  of  section  1183,  above 
noted,  that  the  contract  in  certain  events  is  wholly  void, 
and  no  recovery  can  be  had  thereon  by  either  party  thereto, 
it  is  provided  in  the  same  section  that  other  persons  than 
the  contractor  furnishing  materials  and  performing  labor 
may  have  a  lien  therefor,  and  it  is  also  provided  in  section 
1197  that  notwithstanding  the  other  provisions  of 
the  chapter,  any  person  to  whom  any  debt  may 
be  due  for  work  or  materials  may  have  a  personal  action 
to  recover  the  debt. 

The  action  is  not  to  recover  for  work  or  materials,  but 
is  to  recover  damages  for  prevention  of  performance  of 
the  contract.  As  by  section  1183  the  contract  as  between 
the  owner  and  contractor  was  void,  not  being  recorded,  no 
recovery  can  be  had  for  damages  for  prevention  of  per- 
formance. 

Judgment  affirmed. 

McKiNSTRY,  J.,  and  Ross,  J.,  concurred. 
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HENRY  D.  BACON  et  al..  Appellants,  v.  WILLIAM 
IRVINE  ET  AL.,  Respondents. 

CoBPORATioiv  —  Action  by  Stockholders  —  Request  on  Direo- 
TOBs  to  Bbino  —  Must  be  Made  in  Good  Faith.  —  The  action 
was  brought  by  certain  stockholders  of  a  corporation  against  tlie 
company,  its  president,  directors,  and  other  officers,  for  the  pur 
pose  of  procuring  the  appointment  of  a  receiver  of  the  corporate 
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property;  to  compel  each  and  all  of  the  defendants  to  account  to 
the  company;  that  an  assessment  levied  upon  its  capital  stock  be 
rescinded;  and  that  the  sale  of  the  stock  in  payment  of  the  assess- 
ment be  enjoined.  The  complaint  alleged  that  all  of  the  individual 
defendants  had  conspired  together  and  embezzled  a  large  amount  of 
the  corporate  funds.  It  further  alleged  that  the  plaintiffs  had  re- 
quested the  directors  of  the  corporation  to  bring  the  action  in  the 
name  of  the  company,  but  that  they  had  refused.  On  the  trial, 
no  evidence  connecting  the  directors  with  any  fraudulent  act  or 
embezzlement  of  the  corporate  property  was  introduced,  and  it 
appeared  that  the  sole  object  of  the  action  was  to  compel  the  de- 
fendants, other  than  the  directors,  to  account  to  the  company  for 
certain  corporate  property  alleged  to  have  been  fraudulently  appro- 
priated by  them.  Held,  that  the  action  could  not  be  maintained  by 
the  stockholders,  for  the  reason  that  the  request  made  by  them  on 
the  directors  to  bring  the  action  was  simulated,  and  did  not  express 
the  real  nature  of  the  action  that  they  desired  to  have  brought. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

McAllister  &  Bergin,  for  Appellants. 

The  court  erred  in  granting  a  nonsuit  as  against  any 
of  the  directors,  on  the  ground  that  no  proper  demand  had 
been  made  on  them  to  institute  the  action  in  the  name  of 
the  company.  Such  a  demand  would  have  been  unavailing, 
as  the  directors  were  the  very  parties  charged  with  the 
wrong.  Under  these  circumstances,  the  rule  of  equity  is, 
that  no  demand  is  necessary  by  the  stockholders  before 
they  commence  their  action.  (Morawetz  on  Corporations, 
sec.  386;  Hazard  v,  Durant,  11  R.  I.  202;  Dike  v.  Green, 
4  R.  I.  285 ;  Heath  v.  E.  R'y  Co.,  8  Blatchf.  347 ;  Rogers 
v.  Lafayette  Ag.  Works,  52  Ind.  306;  March  v.  Eastern 
R.  R.  Co.,  40  N.  H.  5^8;  Robinson  v.  Smith,  3  Paige,  222; 
Dodge  V.  JVoolsey,  18  How.  331 ;  Brewer  v.  Boston  Theatre, 
104  Mass.  378 ;  Hodges  v.  New  England  Screw  Co.,  1  R.  I. 
312;  Goodin  v.  Cincinnati  etc.  Co.,  18  Ohio  St.  169;  Pea- 
body  v.  Flint,  6  Allen,  52;  Sears  v.  Hotchkiss,  25  Conn. 
171 ;  Wright  v.  Oroville  etc.  Co.,  40  Cal.  20;  Allen  v.  Curtis, 
26  Conn.  456.) 
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George  W.  Towle,  Jr.,  for  Respondent  William  Irvine. 

This  being  a  stockholders'  suit,  it  is  necessary  to  show 
a  request  made  to  the  directors  to  bring  the  action  in  the 
name  of  the  corporation,  and  a  refusal  so  to  do,  before 
the  stockholders  can  maintain  the  action.  The  request 
must  be  made  in  good  faith,  and  if  it  appears  not  to  have 
been  so  made,  but  to  have  been  made  in  such  wise  as  to 
designedly  prevent  the  corporation  from  granting  it,  with 
a  view  of  keeping  the  conduct  of  the  action  in  the  hands 
of  the  stockholders,  then  the  request  and  refusal  will  confer 
no  right  upon  the  stockholders  to  maintain  the  action. 
{Hawes  v.  Oakland,  104  U.  S.  450.) 

FooTE,  C.  —  This  is  an  appeal  from  a  judgment  of  non- 
suit and  an  order  denying  a  new  trial. 

The  plaintiffs,  Henry  D.  Bacon  and  others,  stockholders 
of  the  Morgan  Mining  Company,  instituted  an  action  in 
equity  against  that  company,  its  president,  Charles  T.  Botts, 
its  treasurer,  William  Irvine,  its  superintendent,  Robert 
Irvine,  John  Douglass,  an  employee,  and  James  H. 
Wallace,  Joseph  M.  Maguire,  Robert  Dixon,  and 
T.  K.  Wilson,  directors  of  said  corporation.  The  purpose 
had  in  view  by  the  plaintiffs  in  bringing  their  suit  appears 
from  the  complaint  to  have  been  to  procure  the 
appointment  of  a  receiver  to  take  charge  of  the  mine,  and 
all  the  property  thereto  appertaining,  and  its  products,  and 
that  each  and  all  the  defendants  be  compelled  to  account  to 
the  company;  that  an  assessment  before  that  time  levied 
upon  its  capital  stock  be  rescinded,  and  that  an 
injunction  be  issued  restraining  the  sale  of  any  of  said  stock 
for  the  non-payment  of  said  assessment,  and  for  general 
relief. 

It  was  charged  against  each  and  all  of  the  board  of 
directors,  including  its  president,  C.  T.  Botts,  the  treasurer, 
William  Irvine,  the  superintendent,  Robert  Irvine,  and 
John  Douglass,  who  was  the  foreman  of  the  mine,  that 
they  had  embezzled  gold  produced  from  the  mine  to  the 
extent  of  more  than  one  hundred  thousand  dollars. 
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The  material  allegations,  charging  conspiracy,  fraud  or 
embezzlement,  were  denied  by  the  answers  of  the  several 
defendants. 

So  far  as  the  proofs  introduced  by  the  plaintiffs  on  the 
trial  of  the  cause  (which  was  had  before  the  court  without 
a  jury)  threw  any  light  upon  the  matter,  it  did  not  in  the 
remotest  degree  connect  Charles  T.  Botts,  T.  K.  Wilson, 
James  H.  Wallace,  Joseph  M.  Maguire,  or  Robert  Dixon 
with  any  transaction  whatever  which  showed  them  to  have 
been  guilty  of  the  smallest  degree  of  turpitude,  or  that 
they  even  had  the  least  opportunity,  in  any  connection 
whatsoever,  to  have  been  guilty  of  the  charges  made  against 
them. 

The  evident  effort,  as  disclosed  by  the  proof  adduced, 
was  to  show  that  William  Irvine,  Robert  Irvine,  and  John 
Douglass  had  fraudulently  appropriated  a  great  amount  of 
gold  that  had  been  obtained  from  the  mine,  so  that  they 
only  of  the  defendants  should  be  compelled  to  account  for 
and  pay  over  such  products. 

There  appeared  to  be  an  end  to  the  project, of  forcing 
the  directors  to  any  accounting,  or  to  restrain  the  collection 
of  the  assessment  on  the  capital  stock. 

To  us  it  appears  that  the  plaintiffs,  at  the  time  they,  in 
writing,  requested  the  president  and  directors  of  the  mining 
company  to  institute  an  action  "  against  said  William  Ir- 
vine and  the  aforesaid  present  directors  of  said  company," 
were  aware  that  they  had  no  cause  of  action  against  said 
directors  at  least. 

It  does  not  follow,  even  although  in  their  answers  they 
have  sustained  William  Irvine  in  his  acts,  that  if  a  full 
and  fair  presentment  of  real,  tangible,  and  clear  facts 
going  to  show  any  bad  faith  in  the  management  of  the 
mine  on  his  part,  and  that  of  his  brother  and  John  Doug- 
lass, had  been  made  to  them,  that  said  directors  would 
have  declined  to  institute  a  suit  against  the  three  persons 
above  named;  for  it  is  not  fair  to  presume  that  men  as 
untainted  with  fraud  as  those  directors  are  shown  to  be 
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would  have  refused  in  a  proper  case  to  bring  such  an 
action. 

The  real  object  had  in  view,  as  the  evidence  discloses, 
was  not  stated  to  the  directors,  and  that  was  not  fair- 
dealing  toward  them. 

From  all  of  which  conduct  in  the  premises  on  the  part 
of  the  plaintiffs,  it  is  clear  that  their  request  was  not  an 
earnest  but  a  simulated  one.  In  such  a  case,  a  court  of 
equity  will  not  entertain  such  an  action  by  stockholders  as 
this.     (Hawes  v.  Oakland,  104  U.  S.  450,  460,  461.) 

We  have  examined  all  the  evidence  in  the  transcript 
with  care,  but  have  failed  to  find  any  facts  proved  which 
show  William  Irvine,  his  brother  Robert,  or  John  Douglass 
to  have,  either  singly  or  together,  appropriated  to  their  own 
use  any  of  the  products  of  the  mine. 

The  only  things  which  have  been  made  clear  and  certain 
are,  that  all  their  acts  were  open  and  above-board. 

That  the  sum  of  $9,305.62  was  accounted  for  to  the 
company  as  that  which  had  come  through  the  hands  of 
the  two  Irvines  and  Douglass  as  part  of  the  output  of  the 
mine. 

That  some  of  the  ores  taken  out  therefrom  had  been 
stolen  by  an  employee,  the  amount  of  which  could  not  be 
ascertained. 

That  samples  of  ore  had  been  sent  to  the  office  of  the 
corporation,  the  exact  value  of  which  was  unknown. 

Beyond  this,  nothing  is  disclosed  in  the  voluminous  testi- 
mony of  many  witnesses,  rising  to  the  dignity  of  even 
probability,  which  touches  the  integrity  of  those  complained 
of. 

The  witnesses  differ  materially  as  to  how  much  the 
mine  produced,  and  as  to  what  went  with  the  ores  taken 
out. 

It  does  not  appear  to  us  possible  that  the  learned  judge 
below  could  have  formed  even  an  approximate  opinion  as 
to  what  the  real  value  of  such  ores  was,  or  as  to  what 
disposition  was  made  of  them. 

LXZ.   OAL. — 16 
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To  have  rendered  a  judgment  against  any  of  the  de- 
fendants, as  prayed  for,  would  have  been  to  have  substi- 
tuted conjecture  for  necessary  proof. 

We  are  therefore  of  opinion  that  the  judgment  and  order 
should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.   11319.    Department  One.  —  July  27,    1886.] 

ROBERT  ANDERSON  et  al.,  Respondents,  v.  S.  N. 
BLACK  et  al..  Appellants. 

Findings  —  Equitable  Averments  in  CJomplaint  —  Admissions 
IN  Answer  —  Verdict  —  Judgment.  —  In  an  action  to  recover 
the  possession  of  real  property,  and  for  an  injunction,  where  a 
verdict  is  rendered  in  favor  of  the  plaintiffs,  upon  which  judgment 
is  entered,  no  findings  are  necessary  upon  the  equitable  averments 
of  the  complaint,  if  they  are  not  denied  by  the  answer. 

Mining  Claim  —  Action  for  Possession  —  Monuments  —  No- 
tice —  Evidence  —  Cross-examination.  —  The  action  was 
brought  to  recover  the  possession  of  a  certain  mining  claim.  On  the 
trial,  a  witness  for  the  plaintiffs  was  asked  on  cross-examination 
as  to  the  location  of  a  side-line  monument  and  notice.  On  his  ex- 
amination in  chief,  he  had  not  testified  as  to  such  matters.  Held, 
that  the  question  was  not  responsive  to  the  examination  in  chief, 
and  was  properly  disallowed. 

Id.  —  Sufficiency  of  Location  —  Marking  Boundaries  —  In- 
struction. —  In  such  an  action,  the  question  whether  the  location 
of  the  plaintiffs  was  so  distinctly  marked  on  the  ground  that  its 
boundaries  could  be  readily  traced  is  for  the  jury;  and  where 
there  is  evidence  to  that  effect,  the  court  should  not  instruct  the 
jury  that  the  omission  to  erect  a  monument  at  a  certain  corner  of 
the  claim  would  be  fatal  to  the  plaintiffs'  location. 

Id.  —  Excessive  Location  —  Validity  op  cannot  be  First  Qi-es- 
tioned  on  Appeal.  —  An  objection  to  the  validity  of  the  location 
on  the  ground  of  the  extent  of  the  claim  refused  consideration 
because  not  taken  at  the  trial. 

Evidence  —  Conflict  of  —  Verdict.  —  Where  the  evidence  is  con- 
flicting, a  verdict  will  not  be  disturbed  on  the  ground  that  it  is 
not  justified  thereby. 

Id.  —  Evidence  Tending  to  Show  Iix  Will  of  Witness  —  Re- 
jection OF  WHEN  not  Error.  —  On  the  trial,  one  of  the  plain- 
tiffs, when  testifying  as  a  witness  in  his  own  behalf,  was  asked  on 
cross-examination  if  he  had  not  9n  a  certain  night  gone  with  shot* 
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ffuns  upon  the  premises  in  controversy,  while  the  defendants  were 
in  the  peaceable  possession  thereof,  and  forcibly  dispossessed  them. 
The  court  disallowed  the  question.  Heldy  that  the  question  was 
proper  as  tending  to  show  that  the  witness  was  biased  or  enter- 
tained ill  will  against  the  defendants,  but  that  its  rejection  was 
without  prejudice,  as  the  witness  had  previously  admitted  enter- 
taining ill  will  towards  one  of  the  defendants. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  plaintiffs  claimed  title  to  the  mining  ground  in  con- 
troversy under  a  location  made  on  the  5th  of 
April,  1881.  The  defendants  claimed  under  a  subsequent 
over-lapping  location.  The  further  facts  are  stated  in  the 
opinion. 

Bryon  Waters,  and  IV.  A.  Harris,  for  Appellants. 

H.  C,  Rolfe,  for  Respondents. 

FooTE,  C.  —  This  action  was  instituted  for  the  purpose 
of  recovering  the  possession  of  specific  real  property,  a 
mining  claim,  with  damages  for  the  withholding  thereof, 
and  for  a  temporary  injunction  pending  the  action. 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiffs 
for  the  recovery  of  the  possession  of  the  property  sued  for, 
without  damages.  It  does  not  appear  from  the  record 
whether  or  not  any  injunction  had  been  granted. 

From  the  judgment  rendered  in  the  cause  and  an  order 
refusing  a  new  trial  the  defendants  appeal. 

The  first  point  made  by  them  is,  that  the  cause  was  one 
which  involved  equitable  matters,  as  well  as  those  of  law, 
and  that  the  court  entered  its  judgment  upon  the  general 
verdict  of  the  jury,  without  any  findings. 

The  only  matters  of  fact  which  were  set  up  in  the 
complaint  as  equitable  in  their  nature,  and  entitling 
the  plaintiffs  to  a  temporary  restraining  order  pending 
the  action,  were  set  up  in  the  fifth  paragraph  of  the  com- 
plaint. 
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Those  allegations  were  the  only  basis  upon  which  a 
temporary  injunction  was  claimed  against  the  defendants, 
and  were  to  the  effect  that  the  latter  were  continuing,  and 
threatening  to  continue,  to  mine  and  extract  ores  and  valu- 
able metals  from  the  plaintiffs'  alleged  premises,  yet  they 
were  not  denied  in  the  answer.  The  only  effort  made  in 
that  direction  was  a  denial  that  the  defendants  had  ex- 
tracted ores  or  valuable  metals  from  the  premises  sued  for, 
to  the  plaintiffs'  damage.  Thus  no  equitable  issue  was 
raised  by  the  pleadings  upon  which  it  became  the  duty  of 
the  court  to  make  a  finding. 

But  that  tribunal,  it  is  urged,  erred  in  sustaining  the 
plaintiffs'  objection  to  a  question,  upon  cross-examination, 
put  to  the  witness  Silver  by  the  defendants'  attor- 
ney. 

The  question  was  this :  — 

"  Please  point  out  with  reference  to  that  excavation  (on 
plaintiffs'  map)  where  that  side-line  monument  is." 

The  objection  was  that  it  was  not  responsive  to  the  ex- 
amination in  chief. 

It  appears  that  the  witness  had  testified  in  chief  to  noth- 
ing indicating  the  existence  of  any  side-line  monument; 
the  action  of  the  court  in  the  premises,  therefore,  was 
proper. 

The  defendants  afterward  called  this  witness  as  their 
own,  and  proved  the  location  of  side-line  monuments,  so 
that  they  suffered  no  detriment. 

Nor  in  his  examination  in  chief  had  this  witness  said 
anything  about  monument  No.  1,  and  the  objection  made 
to  the  cross-question  put  to  him,  "  Was  there  a  notice  in 
No.  1  ?  "  was  properly  sustained. 

Another  question  which  it  is  claimed  should  have  been 
allowed  to  be  answered  by  the  witness  Anderson  was :  "  I 
would  like  to  know  if  you  did  not  in  the  month  of  De- 
cember last  go  upon  this  ground,  where  they  were  in 
possession,  working  peaceably,  with  shot-guns,  in  the  night- 
time, and  take  forcible  possession?" 
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The  reason  of  its  being  regarded  as  a  proper  question 
by  the  defendants  is,  that  the  witness  had  been  inquired 
of  if  he  entertained  any  bias  or  ill  will  toward  the  de- 
fendants, and  that  he  had  replied,  "  No,  sir,  I  do  not, 
except  one";  and  that  therefore,  as  tending  to  show  the 
state  of  mind  of  the  witness  as  biased  against  the  defend- 
ants, it  was  proper  to  show  an  act  of  violence  done  toward 
them  by  the  witness.  Upon  the  other  hand,  the  plaintiffs 
contend  that  to  have  allowed  the  question  would  have  been 
to  permit  the  credibility  of  the  witness  to  be  assailed  by 
proof  of  a  particular  wrongful  act  on  his  part,  and  would 
have  been  in  violation  of  section  2051  of  the  Code  of  Civil 
Procedure. 

If  it  had  clearly  appeared  that  by  putting  that  question 
an  attempt  was  being  made  to  attack  the  credibility  of 
the  witness  by  showing  him  to  have  committed  such  a 
wrongful  act  as  is  meant  by  the  section  of  the  Code  of 
Civil  Procedure,  supra,  the  action  of  the  court  would  have 
been  correct ;  but  it  seems  evident  from  the  record  that  the 
cross-examination  of  which  the  question  was  a  part  was 
for  the  purpose,  not  of  exhibiting  the  witness  to  the  jury 
as  one  unworthy  of  belief  because  of  the  commission  of 
a  crime  or  unlawful  act,  but  as  one  who,  if  he  had  taken 
part  in  a  violent  demonstration  against  the  defendants  of 
the  kind  designated  in  the  language  of  the  query  put 
to  him,  might  perhaps  have  been  thought  by  the  jury 
to  be  biased  or  to  entertain  ill  will  against  the  defendants. 
And  in  this  point  of  view,  it  is  not  deemed  by  us  to  have 
been  an  improper  question,  "  as  it  is  perfectly  well  settled 
that  on  cross-examination  a  witness  may  be  interrogated 
as  to  any  circumstances  which  tend  to  impeach  his  cred- 
ibility by  showing  that  he  is  biased  against  the  party  con- 
ducting the  cross-examination,  or  that  he  has  an  interest  in 
the  result  adverse  to  such  party."  {People  v.  Benson, 
52  Cal.  381.) 

But  as  the  witness  had  by  his  answer  to  a  previous  ques- 
tion already  admitted  bias  or  ill  will  to  exist  on  his  part 
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as  to  one  of  the  defendants,  and  was  confessedly  a  party 
to  the  suit  whose  interest  was  adverse  to  that  of  the  de- 
fendant, we  do  not  see  how  any  injury  resulted  to  them 
from  the  question  not  having  been  answered.  If  the  wit- 
ness had  admitted  the  facts  to  exist  as  intimated  by  the 
question,  he  could  not  have  appeared  to  the  jury  by  such  act 
to  have  been  more  unworthy  of  belief  because  of  bias  or 
ill  will  than  he  had  already  confessed  himself  to  be,  for 
he  was  just  as  likely  to  be  influenced  in  giving  his  testimony 
in  the  cause  from  ill  will  toward  one  as  all  of  the  defend- 
ants, and  his  interest  in  the  suit  as  against  them  all  was  an 
undisputed  fact  in  evidence. 

It  is  contended  by  the  defendants  also  that  the  court 
erroneously  refused  to  give  an  instruction  asked  by  them, 
as  follows:  — 

"  If  the  jury  find  from  the  evidence  that  McBride  and 
Silver,  intending  to  locate  the  mining  ground  claimed  by 
plaintiffs,  erected  monuments  upon  the  southwest,  north- 
west, and  northeast  corners  thereof  on  the  fifth  day  of 
April,  1881,  but  that  they  did  not  erect  any  montmients 
at  that  time  to  designate  the  southeast  corner  of  the  claim, 
and  that  prior  to  the  erection  of  such  monument  marking 
the  southeast  comer  of  said  claim  Covington  and 
Davis  located  the  Nellie  Gray  claim,  and  erected 
monuments  thereon  whereby  the  boundaries  thereof  could 
be  readily  traced,  then  you  will  find  for  the  de- 
fendants." 

This  instruction,  if  given,  would  have  informed  the  jury, 
as  a  matter  of  law,  that  the  mere  fact  that  the  locators 
did  not  place  a  monument  at  a  certain  corner  of  the  claim 
they  intended  to  locate  would  be  fatal  to  the  plaintiffs' 
right  to  recover,  even  although  it  should  appear  from  all 
the  evidence  in  the  cause  that  the  location  was  so  distinctly 
marked  on  the  ground  as  that  its  boundaries  could  be 
readily  traced.  Therefore  the  instruction  was  properly  re- 
fused, as  being  in  contravention  of  the  statute  and  invading 
the  province  of  the  jury  by  instructing  them   upon  the 
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weight  of  evidence.  (U.  S.  R.  S.,  sec.  2324;  Taylor  v. 
Middleton,  67  Cal.  656.) 

Another  point  made  is,  that  the  evidence  was  insufficient 
to  justify  the  verdict.  As  the  jury  arrived  at  their  conclu- 
sion in  the  case  upon  conflicting  testimony,  we  do  not  think 
their  verdict  should  be  disturbed. 

It  is  further  insisted  upon  as  a  reason  for  the  reversal 
of  the  judgment  and  order  that  the  proof  showed  the  claim 
to  have  exceeded  fifteen  hundred  feet  in  length.  This  point 
was  not  raised  on  the  trial,  either  in  a  motion  for  a  nonsuit, 
upon  instructions  to  the  jury,  or  in  any  other  way  brought 
to  the  attention  of  the  court  or  counsel.  And  it  cannot 
be  successfully  urged  for  the  first  time  here.  (Mc- 
Donald V.  Bear  River  and  Auburn  W.  &  M.  Co.,  13  Cal. 
238 ;  King  v.  Meyer,  35  Cal.  646 ;  Stoddard  v.  Treadwell, 
29  Cal.  281.) 

For  these  reasons,  we  are  of  opinion  that  the  judgment 
and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.   11385.    Department  Two.  — July  28,   1886.] 

WILLIAM  MACE,  Respondent,  v.  JAMES 
O'REILLEY,  Appellant. 

Practicb  —  Expiration  of  Term  of  Judge  —  Entry  of  Judgment 
AFTER  —  Findings  —  Waiver  of.  —  Where  the  term  of  office 
of  the  judge  who  tried  the  case  expires  after  an  order  for  judgment 
has  been  entered,  but  before  the  findings  have  been  filed,  no  valid 
judgment  can  be  entered  in  the  action  without  a  new  trial  being 
had,  unless  agreed  findings  are  filed  or  waived  by  both  sides. 

Id.  —  Judgment  Entered  without  Findings  —  Motion  to  Vacate 
—  Notice  —  Time  for  Making  Motion.  —  If  no  agreed  findings 
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are  filed  or  waived,  a  judgment  entered  in  conformity  with  the 
order  after  the  expiration  of  the  term  of  office  of  the  trial  judge 
may  be  set  aside  for  want  of  findings  on  the  motion  of  the  party 
in  whose  favor  the  judgment  is  entered,  without  notice  to  the 
opposite  party,  notwithstanding  the  latter  offers  to  waive  findings, 
or  to  have  them  made  by  the  successor  of  the  judge  who  tried  Uie 
case,  and  tenders  to  the  prevailing  party  the  amount  of  the  judg- 
ment. Such  a  motion  may  be  made  after  the  expiration  of  six 
months  from  the  date  of  the  order  for  judgment,  and  after  the 
termination  of  the  session  of  the  court  at  which  it  was  made. 

Id.  —  Motion  may  be  Benewed  after  Denial  —  Jubisdiction  — 
Discretion.  —  In  such  a  case,  the  court  has  jurisdiction,  and  it 
i^  within  its  discretion,  to  allow  the  motion  to  vacate  the  judgment 
to  be  renewed,  although  it  had  previously  been  denied. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  vacating  a  judgment 

The  facts  are  stated  in  the  opinion. 

H.  K.  S,  O'Melveny,  and  C.  N,  Wilson,  for  Appellant. 

Graves  &  Chapman,  for  Respondent. 

FooTE,  C.  —  Mace  brought  an  action  for  malicious  prose- 
cution against  O'Reilley,  claiming  five  thousand  dollars 
damages. 

The  cause  was  tried  by  the  court  without  a  jury,  and 
an  order  for  judgment  for  one  hundred  dollars  entered 
in  the  minute-book  of  the  trial  court  in  favor  of  the  plain- 
tiff, but  no  finding  were  Hied  or  waived,  and  no  final  judg- 
ment ever  entered.  The  order  for  judgment  was  made 
on  the  16th  of  September,  1884.  On  the  19th  of  January, 
1885,  plaintiff  moved  the  court  to  set  the  cause  for  trial, 
assuming  that  such  was  the  proper  course  to  pursue.  That 
motion  was  denied  by  the  court,  and  afterward,  on  the 
thirtieth  day  of  March,  1885,  the  plaintiff  served  a  notice 
and  affidavit  for  the  hearing  on  the  thirteenth  day  of  April, 
1885,  of  a  renewal  of  that  motion,  which  the  court  had 
granted  him  leave  to  make.  The  affidavit  set  out,  among 
other  things,  that  the  cause  had  been  tried  originally  by 
Judge  Howard,  whose  term  expired  in  January,  1885,  and 
that  no   findings  had   ever  been  filed,  or  final  judgment 
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entered,  or  any  other  proceeding  had  since  the 
entry  of  the  minute  order  of  the  judge  of  the  16th  of  Sep- 
tember, 1884. 

The  defendant  resisted  this  last  motion,  on  the  grounds 
that  after  the  entry  of  the  order  of  September  16,  1884, 
he  had  paid  the  amount  of  the  judgment  to  the  clerk  of 
the  court  for  the  plaintiff,  and  had  thereby  waived  all 
findings  and  entry  of  formal  judgment  in  the  ac- 
tion, because  the  court  had  no  jurisdiction  to  grant  the 
motion  on  the  ground  alleged,  and  that  no  notice  was  served 
within  six  months  from  the  entry  of  the  order  for  judg- 
ment; and  further,  because  the  defendant  again  waived 
all  findings  or  judgment,  and  tendered  and  offered  the 
money  to  the  plaintiff,  then  on  deposit  with  the  clerk. 
On  the  13th  of  April,  1885,  the  motion  to  place  the  cause 
on  the  trial  calendar  and  vacate  judgment  was  denied; 
the  court  basing  its  ruling  upon  the  ground  that  the  minute 
order  of  September  16,  1884,  was  not  a  nullity,  and  there- 
fore that  it  could  not  wholly  grant  the  motion, 
and  that  a  final  judgment  must  first  be  entered  upon  said 
order,  and  then  plaintiff  could  attack  that  judgment  thus 
made. 

In  pursuance  of  that  suggestion,  on  the  first  day  of  June, 
1886,  the  plaintiff  moved  the  court  to  enter  judgment  in 
accordance  with  the  order  of  Judge  Howard. 

On  the  14th  of  September,  1885,  the  judgment  on  that 
order  was  made  and  entered  by  the  clerk  of  the 
court. 

The  motion  of  the  1st  of  June,  1885,  for  entry  of  judg- 
ment, and  the  order  of  the  14th  of  September,  1885,  in 
relation  thereto,  were  without  notice  to  the  defendant. 

On  Monday,  the  21st  of  September,  1885,  the  plaintiff 
made  a  motion  (and  filed  an  affidavit  in  support  of  it, 
setting  out  that  no  findings  had  been  made  or  waived  in 
the  cause)  that  the  judgment  be  vacated  and  the  cause 
set  for  trial  anew.  Upon  the  argument  of  that  motion, 
the  defendant  offered,  by  an  entry  on  the  minutes  of  the 
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court,  to  waive  all  findings  or  to  agree  to  any  findings 
necessary  to  support  the  judgment  which  the  plaintiff  might 
desire  or  the  court  make.  The  court,  however,  on  the  24th 
of  September,  1885,  granted  the  motion  of  the  plaintiff 
and  made  an  order  setting  aside  the  judgment  for  the  want 
of  findings,  as  they  had  not  been  waived. 

From  that  order  the  defendant  appealed,  and  specified 
as  errors  of  the  court  in  granting  it  the  following :  — 

The  court  had  no  jurisdiction  to  make  the  order  of  June 
1,  1885,  as  the  defendant  had  no  notice  of  it. 

Until  the  orders  made  by  the  court  on  the  21st  of 
January  and  April  13,  1885,  were  vacated,  the  court  had 
lost  its  jurisdiction.  Because  the  session  of  the  court  had 
expired  at  which  the  judgment  ordered  in  1884  had  been 
entered,  and  more  than  six  months  had  intervened. 

The  order  of  June  1,  1885,  was  granted  upon  the  express 
condition  that  plaintiff  was  thereby  to  be  enabled  to  move 
for  a  new  trial,  and  the  court  erred  in  granting  a  re- 
setting of  the  case  for  trial  without  such  motion  being 
made,  and  by  indirection  allowing  plaintiff  to  evade 
that  condition. 

That  the  court  ought  to  have  filed  the  necessary  findings, 
which  the  defendant  stipulated  might  be  done. 

Because  the  order  of  the  court  in  granting  the  motion  of 
the  21st  of  September,  1885,  was  against  law  and  against 
the  express  condition  on  which  the  judgment  was  ordered 
on  the  Ist  of  June,  1885.  All  the  matters  thus  adverted 
to  were  included  in  a  bill  of  exceptions. 

It  is  very  evident  that  no  valid  judgment  was  entered 
in  this  cause  during  the  administration  of  Judge  Howard, 
as  an  order  for  judgment  is  not  a  final  judgment.  (Mac- 
nevin  v.  Macnevin,  63  Cal.  186.) 

When  that  judge  went  out  of  office  the  trial  was  incom- 
plete, and  no  proper  judgment  could  be  entered. 

It  seems  to  us  that  a  new  trial  was  inevitable,  unless 
agreed  findings  should  be  filed  or  waived  by  both  sides  to 
the  controversy. 
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The  motion  to  vacate  the  judgment  as  made  was  initiated 
within  about  seven  days  after  its  rendition. 

The  fact  that  plaintiff  did  not  formally  move  for  a  new 
trial,  but  chose  rather  to  move  to  set  aside  and  vacate  the 
judgment,  is  of  no  material  consequence.  A  new  trial  was 
inevitable  in  either  event,  and  no  error  was  committed 
by  the  court  in  setting  aside  the  judgment  for 
the  want  of  findings.  {Van  Court  v.  Winterson,  61  Cal. 
615.) 

We  are  aware  of  no  statute  which  required  the  defend- 
ant to  be  notified  of  an  application  to  the  court  to  have  a 
final  judgment  entered  against  the  defendant  upon  an  order 
therefor  formerly  entered. 

In  the  case  of  Savings  and  Loan  Society  v.  Thorne,  67 
Cal.  63,  this  court  declared  that  a  motion  made  to  vacate 
a  judgment  for  the  want  of  findings  was  not  limited  to 
six  months  from  the  time  of  the  entry  of  the  judgment, 
and  that  section  473  of  the  Code  of  Civil  Procedure  was 
not  applicable  to  such  a  case. 

There  is  no  waiver  of  findings  shown  in  this  record,  as 
required  by  the  statute,  unless  it  should  be  held  that  the 
waiver  of  the  defendant  of  all  findings  should  entitle  him 
to  have  a  judgment  entered  up  against  himself  without 
the  plaintiff  ever  having  waived  findings. 

Such  is  the  ruling  which  the  defendant  desires  made,  but 
we  cannot  concur  with  him,  as  according  to  our  view  a 
waiver  of  findings  to  be  conclusive  must  be  assented  to  by 
all  the  contending  parties  to  an  action. 

The  objection  that  the  court  lost  jurisdiction  to  make 
the  order  appealed  from  because  it  had  previously  made 
orders  denying  motions  to  set  aside  the  judgment,  at  a 
session  of  court  which  had  expired,  is  without  merit. 
"  Our  constitution  and  code  have  abolished  terms  of  court, 
and  the  rules  which  formerly  prevailed  for  the  correction 
of  errors  and  irregularities  cannot,  as  to  time,  be  literally 
applied."  (Wiggin  v.  Superior  Court,  68  Cal.  398.)  And 
we  see  no  reason  why  the  court  could  not  in  its  discretion 
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allow  a  motion  to  be  renewed  which  it  had  formerly 
denied. 

The  fact  that  the  defendant  paid  the  one  hundred  dollars 
to  the  clerk  for  the  plaintiff  before  any  final  judgment 
was  entered,  and  the  plaintiff  did  not  take  it,  furnishes  no 
reason  why  the  court  should  not  have  made  the  order 
appealed  from. 

Nor  do  we  perceive  why  the  judge  should  have  filed 
findings  in  a  cause  which  he  had  not  tried,  and  the  evidence 
in  which  he  had  not  heard,  up(Mi  the  offer  made  by  the 
defendant  to  allow  such  a  course  to  be  taken  without  the 
concurrence  of  the  plaintiff. 

We  perceive  no  prejudicial  error  in  the  record,  and  the 
order  should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 


[No.   9431.    Department  Two.  —  July   28,    1886.] 

CORNELIUS  KING,  Appellant,  v.  ANDREAS  GOTZ 
et  al.,  Respondents. 

Homestead  —  Pbopebtt  Subject  to  Trust  Deed  —  Dbclabatioiv 
MAY  BE  Filed  on.  —  A  person  residing  with  his  family  on  com- 
munity property,  which  ne  had  previously  conveyed  by  a  deed 
of  trust  to  secure  an  indebtedness,  has  such  an  interest  in  the  prop- 
erty, notwithstanding  the  trust  deed,  as  entitles  him  to  make  a 
valid  claim  of  homestead  thereon. 

Id.  —  Property  not  Occupied  by  Claimant  —  Claim  or  as  Home- 
stead. —  A  declaration  of  homestead  covering  certain  premises 
on  which  the  claimant  resided,  and  certain  other  premises  which 
were  not  occupied  by  him,  is  valid  so  far  as  the  land  resided  on 
is  concerned. 

Td.  —  Declaration  —  Estimated  Value  of  Premises.  —  A  declara- 
tion of  homestead  is  not  invalid,  although  the  value  of  the  premises 
claimed  as  a  homestead  is  estimated  at  seven  thousand  dollars. 

Id.  —  Debtor  may  Declare  Homestead  —  Fraud  on  Creditors.  — 
The  head  of  a  family  having  property  subject  to  a  homestead 
declaration,  and  who  is  indebted  to  third  persons,  may,  notwith- 
standing his  indebtedness,  exercise  his  right  of  homestead;  and  the 
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fact  of  his  having  done  so  is  not  in  itself  sufiBcient  evidence  of 
fraud  to  invalidate  the  homestead  claim  at  the  instance  of  his 
creditors. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

C.  V.  Grey,  for  Appellant. 

A.  Campbell,  Sen.,  and  Campbell  &  Sanderson,  for  Re- 
spondents. 

Searls,  C.  —  This  is  an  action  of  ejectment  to  recover 
a  lot  of  land  in  the  form  of  a  parallelogram,  twenty-five 
feet  by  sixty  feet  and  ten  inches,  near  Golden  Gate  Avenue 
and  Laguna  Street,  San  Francisco.  The  cause  was  tried 
by  the  court,  and  findings  in  writing  filed,  upon  which 
judgment  in  favor  of  plaintiff  was  entered  for  a  strip 
of  land  across  the  north  end  of  and  parcel  of  the  lot  sued 
for,  eight  feet  four  inches  in  width  by  twenty-five  feet  in 
length. 

The  appeal  is  by  plaintiff  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

The  demanded  premises  constitute  the  southerly  or  rear 
portion  of  a  lot  25  by  137>4  feet  on  the  south  side  of 
Tyler  Street,  now  known  as  Golden  Gate  Avenue,  San 
Francisco. 

Plaintiff's  claim  is  based  upon  a  sheriff's  deed  executed 
to  him  pursuant  to  a  sale  under  execution  on  a  judgment 
in  his  favor  against  the  defendant  Andreas  Gotz. 

Defendants  Gotz  and  wife  claim  the  premises  as  a  home- 
stead under  the  statute  of  California,  and  if  at  the  date 
of  the  inception  of  the  lien  upon  which  the  property  was 
sold  under  execution  the  premises  were  not  im- 
pressed with  the  homestead  character,  plaintiff  is  entitled 
to  a  reversal  of  the  judgment;  otherwise  it  should 
be  affirmed. 
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The  whole  lot  25  feet  by  137>4  feet  deep,  southerly, 
was  purchased  by  Gotz  in  1873,  and  was  community 
property. 

Gotz,  with  his  family,  consisting  of  a  wife  and  two  chil- 
dren, went  to  reside  upon  the  lot  in  1873,  and  ever  since 
have  resided  in  a  house  upon  the  rear  portion  of  said  lot, 
the  front  line  of  the  house  being  about  one  hundred  feet 
southerly  from  the  south  line  of  Tyler  Street,  and  extending 
across  the  width  of  the  lot. 

In  1876  Gotz  built  a  two-story  and  basement  house  on 
the  front  portion  of  the  lot,  at  an  expense  of  upward  of 
six  thousand  dollars;  said  house  covers  the  whole  width 
of  the  lot,  leaving  an  entry  on  the  westerly  side  under 
the  main  story  for  access  to  the  rear  of  the  lot.  The 
house  and  fences  connected  with  it  inclosed  the  northerly 
76^  feet  of  the  lot,  and  has  never  been  occupied  by  Gotz 
or  his  family,  but  down  to  the  time  of  the  sale 
thereof  to  plaintiff  was  rented  to  and  occupied  by  ten- 
ants. 

In  December,  1879,  Gotz  executed,  acknowledged,  and 
delivered  to  James  de  Fremery  and  Alexander  Campbell, 
Sen.,  a  deed  of  trust,  which  was  duly  recorded  December 
24,  1879,  and  was  executed  to  the  grantees  and  trustees 
to  secure  the  payment  of  two  thousand  five  hundred  dol- 
lars and  interest,  according  to  the  tenor  of  a  promissory 
note,  for  money  borrowed  from  the  San  Francisco  Sav- 
ings Union,  etc.,  and  providing  that  upon  payment,  etc., 
the  property  should  be  reconveyed  to  Gotz,  etc.  This  trust 
deed  conveyed  the  whole  lot. 

On  the  13th  of  September,  1880,  Gotz  made,  acknowl- 
edged, and  recorded  in  the  proper  office  a  declaration  in 
the  usual  form,  claiming  the  whole  lot  as  a  homestead, 
estimating  the  cash  value  at  seven  thousand  dollars,  adding 
subject,  however,  to  a  mortgage  of  two  thousand  five  hun- 
dred dollars  on  said  premises. 

On  the  sixteenth  day  of  February,  1881,  Gotz  and  wife 
executed,  acknowledged,  and  recorded  an  abandonment  of 
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the  homestead ;  and  on  the  same  day  Gotz  executed  a  second 
trust  deed  in  like  manner  and  form  to  the  same  trustees 
upon  the  same  lot,  to  secure  the  payment  of  one  thousand 
four  hundred  dollars  to  the  same  creditor;  and  thereafter 
and  on  the  same  day  executed  a  second  declaration  of 
homestead  upon  the  same  lot  of  land  as  the  first,  "  subject 
to  the  two  trust  deeds." 

This  homestead  declaration  was  recorded  after  the  second 
trust  deed. 

The  money  not  having  been  paid  when  due,  the  north- 
erly twenty-five  by  eighty-five  feet  of  the  lot  was  sold  by 
the  trustees  under  the  two  trust  deeds,  and  purchased  by 
plaintiff. 

The  trustees  thereupon  conveyed  to  Gotz  the  southerly 
25  by  52|  feet  of  the  lot,  with  the  right  of  way  thereto, 
which  portion  constitutes  the  demanded  premises,  found 
to  be  of  the  value  of  three  thousand  dollars,  and  no  more. 

The  position  taken  by  appellant  is,  that  a  homestead  can 
only  be  selected  from  community  property  or  the  separate 
property  of  the  husband,  or  with  the  consent  of 
the  wife  from  her  separate  property.  (Civ.  Code,  sec. 
1238.) 

That  community  property  is  property  ovcned  which  has 
been  acquired  after  marriage,  and  that  the  property  de- 
scribed in  the  complaint  was  not  at  the  date  of  filing  the 
declaration  of  homestead  owned  by  the  defendants,  or 
either  of  them,  for  the  reason  that  it  had  been  conveyed 
to  De  Fremery  and  Campbell  under  the  trust  deeds,  and 
therefore  that  no  homestead  right  could  attach  thereto. 

"  The  homestead  consists  of  the  dwelling-house  in  which 
the  claimant  resides  and  the  land  on  which  the  same  is 
situated,  selected  as  in  this  title  provided."  (Civ.  Code, 
sec.  1237.) 

Defendant  Andreas  was  residing  with  his  family  in  the 
dwelling-house  upon  the  land  described  in  his  declaration 
at  the  date  of  making  and  filing  such  declaration,  and  to 
that  extent  his  homestead  is  valid.  (Dorn  v.  Howe,  52 
Cal.  630.) 
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"  If  the  claimant  be  married,  the  homestead  may  be 
selected  from  the  community  property,"  etc.  (Civ.  Code, 
sec.  1238.) 

Defendant  Andreas  Gotz,  who  made  the  declaration,  was 
married,  and  if  he  had  any  property  in  the  premises,  it  had 
been  purchased  subsequent  to  marriage,  and  was  comimmity 
property. 

The  term  "  property  "  in  its  broad  sense  signifies  that  to 
which  one  has  an  unrestricted  and  exclusive  right,  including 
all  that  is  one's  own,  whether  corporeal  or  incorporeal. 
(Bouvier's  Law  Diet.,  tit.  Property.) 

"  The  term  '  property,'  as  applied  to  lands,  comprehends 
every  species  of  title,  inchoate  or  complete.  It  is  supposed 
to  embrace  those  rights  which  lie  in  contract;  those  which 
are  executory  as  well  as  those  which  are  executed."  (Chief 
Justice  Marshall  in  the  two  cases  of  Soulard  and  Smith  v. 
United  States,  4  Pet.  511.) 

We  see  no  reason  for  doubting  the  interpretation  placed 
by  Chief  Justice  Marshall  upon  the  word  "  property,"  when 
applied  to  real  estate.  In  this  state,  as  elsewhere,  the  mere 
possession  of  real  estate  is  constantly  treated  as  property, 
which  may  be  purchased  and  sold,  and  for  the  recovery 
of  which  an  action  may  be  maintained  against  one  having 
no  better  title. 

"Occupancy  for  any  period  confers  a  title  sufficient 
against  all  except  the  state  and  those  who  have  title  by 
prescription,  accession,  transfer,  will,  or  succession."  (Civ. 
Code,  sec.  1006.) 

The  defendant  Gotz,  notwithstanding  the  execution  of 
the  trust  deed,  had  an  interest  in  the  property  which  he 
could  transfer  or  devise,  subject  only  to  the  trust  (Civ. 
Code,  sec.  864.) 

And  the  grantee  under  him  would  acquire  a  legal  estate 
in  the  property,  except  as  against  the  trustees  and 
those  lawfully  claiming  under  them.  (Civ.  Code,  sec, 
865.) 

It  follows  from  these  provisions  (which  modify  section 
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863  of  the  same  code)  that  the  trustor  of  an  express  trust, 
except  as  to  his  trustee  and  those  holding  under  him,  is 
treated  as  the  holder  of  the  legal  title. 

The  deeds  of  trust  left  an  interest  in  Gotz  which  could 
have  been  sold  under  execution.  {Kennedy  v.  Ntman,  52 
Cal.  326.) 

It  is  the  property  of  the  judgment  debtor  in  real  estate 
which  may  be  sold  under  execution,  and  we  fail  to  see  how 
the  defendant  Gotz  had  such  a  property  in  the  demanded 
premises  as  gave  to  the  purchaser  under  execution  a  title, 
and  yet  at  the  same  time  was  not  sufficient  to  support  a 
claim  of  homestead. 

Under  these  circumstances,  we  are  of  opinion  that  Gotz, 
who  was  residing  with  his  family  in  the  dwelling-house 
upon  the  premises,  had,  notwithstanding  the  trust 
deeds,  such  an  interest  in  the  property  as  entitled  him  to 
make  a  valid  claim  of  homestead.  He  was  in 
possession  of  and  residing  upon  the  land,  and  whatever 
title  he  had,  whether  legal  or  equitable,  was  subject  to  and 
sufficient  to  support  a  homestead;  and  when  the  trustees 
of  the  Savings  Union  afterwards,  upon  the  execution  of 
the  trust,  reconveyed  to  him  the  demanded  premises,  he 
became  the  holder  of  the  entire  title,  legal  and  equitable. 
{Spencer  v.  Geissman,  37  Cal.  96;  Brooks  v.  Hyde,  37 
Cal.  366.) 

2.  The  description  of  the  premises  in  the  declaration 
of  homestead  included  the  whole  lot  of  25  by  137^  feet, 
upon  the  portion  of  which  now  in  dispute  Gotz  had  his 
dwelling  and  resided.  The  front  of  the  lot  was  covered 
by  a  building  not  occupied  by  him,  but  was  rented  and 
occupied  by  tenants. 

The  claim  of  premises  not  the  subject  of  a  homestead 
did  not  invalidate  his  claim  as  to  that  clearly  subject  to 
such  exemption.  {Gregg  v.  Bostwick,  33  Cal.  220;  Mann 
V.  Rogers,  35  Cal.  319;  Tiernan  v.  His  Creditors,  62  Cal. 
286.) 

3.  As  to  the  value:   the  declaration  estimates  the  value 
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at  seven  thousand  dollars.  The  actual  value  of  the  de- 
manded premises  is  admitted  to  be  three  thousand  dollars. 
Ham  V.  Santa  Rosa  Bank,  62  Cal.  125,  and  Tiernan  v.  His 
Creditors,  supra,  are  conclusive  of  this  question. 

4.  The  facts  as  set  out  in  the  record  do  not  make  out 
a  case  of  fraud  against  the  defendant. 

The  head  of  a  family  having  property  subject  to  a 
homestead  declaration,  and  who  is  indebted  to  third 
persons,  may,  notwithstanding  such  indebtedness,  ex- 
ercise his  right  of  homestead,  and  the  fact  of  his  having 
done  so  is  not  in  itself  such  evidence  of  fraud  as  will 
invalidate  his  homestead  claim  at  the  instance  of  his 
creditors. 

The  law,  for  wise  and  beneficent  purposes,  secures  to 
the  family  a  right  to  have  a  homestead  selected  in  the  man- 
ner indicated  by  the  statute,  and  this  right  may  be  exercised 
as  well  against  existing  as  against  future  creditors,  without 
the  imputation  of  fraud  for  so  doing. 

We  are  of  opinion  the  judgment  and  order  appealed 
from  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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HELEN  Z.  TIBBETTS,  Appellant,  v.  C.  W.  FORE 
et  al..  Respondents. 

Injunction  —  Land  Purchased  by  Married  Woman  —  Separate 
Property  —  Sale  op  under  Execution  against  Husband.  — 
A  married  woman  is  entitled  to  an  injunction  to  restrain  a  threat- 
ened sale,  under  an  execution  against  her  husband,  of  real  property 
purchased  by  her  during  coverture  in  her  own  name  and  with  her 
separate  property. 

Id.  —  Cloud  on  Title  —  Presumption  as  to  Community  Property 
—  Evidence  to  Overcome.  —  In  such  a  caae,  the  execution  sale 
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would  cast  a  cloud  upon  her  title,  because,  in  an  action  of  eject- 
ment brought  by  the  execution  purchaser  founded  upon  the  sheriff's 
deed,  she  would  be  compelled,  in  order  to  overcome  the  presumption 
that  the  land  was  community  property,  to  introduce  evidence 
dehors  the  record,  showing  that  the  purchase  was  made  with  her 
separate  estate. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion. 

William  A.  Harris,  for  Appellant. 

Paris  &  Goodcell,  for  Respondents. 

Foote,  C.  —  The  wife  of  one  Tibbetts  brought  an  ac- 
tion against  Gill  as  sheriff  of  San  Bernardino  County, 
Cah'fornia,  and  others,  which  had  for  its  object  to  en- 
join a  sale  under  execution  (issuing  by  virtue  of  a  judg- 
ment against  her  husband)  of  a  certain  house  and  lot  in 
the  town  of  Calico,  claimed  by  her  as  her  sepa- 
rate property. 

The  cause  was  tried  by  the  court,  and  judgment  rendered 
in  favor  of  the  defendants ;  from  that,  and  an  order  denying 
her  a  new  trial,  the  plaintiff  appealed. 

The  record  contains  only  the  judgment  roll.  From  the 
findings,  it  is  disclosed  that  the  plaintiff  purchased  the  land 
threatened  to  be  sold  for  one  hundred  dollars,  which  was 
her  own  money  and  separate  property;  that  she 
thereupon  immediately  entered  into  possession  of  it,  and 
with  other  money,  also  her  separate  property,  erect- 
ed a  building  thereon;  that  at  the  time  of  the  purchase  of 
the  lot  she  was,  and  has  ever  since  been,  the 
wife  of  R.  G.  Tibbetts,  the  defendant  in  the  execution, 
and  that  he  never  had  any  interest  in  the  land  or  build- 
ing thereon ;  that  before  the  bringing  of  the  present  action, 
the  assignee  of  the  plaintiff  in  the  execution,  which  was 
issued  upon  a  judgment  rendered  against  the  said 
R.  G.  Tibbetts,  caused  that  execution  to  be  levied  by  Gill, 
as    sheriff,    upon    the    plaintiff's    said    property    as    that 
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of  R.  G.  Tibbetts,  her  husband,  and  said  sheriff  was  at 
the  time  of  the  institution  of  this  action  threatening  and 
about  to  sell  at  as  belonging  to  said  R.  G.  Tibbetts;  that 
the  plaintiff's  title  and  that  of  her  grantors  and  predecessors 
was  a  possessory  claim  only  to  the  land,  the  legal  title 
of  which  was  still  in  the  United  States  of  America;  that 
the  plaintiff  had  never  resided  upon  the  premises,  and  that 
at  the  time  of  the  levy  of  the  execution  she  had  leased 
the  house  and  lot  to  a  person  who  occupied  them 
as  her  tenant,  and  that  her  husband  did  not  have  possession 
thereof. 

And  as  a  conclusion  of  law  therefrom,  it  is  held  by 
the  trial  court  that  the  threatened  sale  of  the  premises 
by  the  sheriff  will  not  cast  a  cloud  on  the  plaintiff's 
title. 

The  statutes  with  reference  to  community  property  "  pro- 
ceed upon  the  theory  that  the  marriage,  in  respect  to 
property  acquired  during  its  existence,  is  a  community, 
of  which  each  spouse  is  a  member,  equally  contributing 
by  his  or  her  industry  to  its  prosperity,  and  possessing  an 
equal  right  to  succeed  to  the  property  after  dis- 
solution, in  case  of  surviving  the  other.  To  the  community 
all  acquisitions  by  either,  whether  made  jointly  or 
separately,  belong.  No  form  of  transfer  or  mere  intent 
of  parties  can  overcome  this  positive  rule  of  law. 
All  property  is  common  property,  except  that  owned  previ- 
ous to  marriage  or  subsequently  acquired "  by  gift, 
devise,  bequest,  or  descent,  with  the  rents,  issues,  and  profits 
thereof. 

The  presumption,  therefore,  attending  the  possession  of 
property  by  either  is  that  it  belongs  to  the  community. 
Exceptions  to  the  rule  must  be  proved.  And  if  it  is  sought 
to  be  shown  that  a  purchase  of  property  has  been  made  with 
the  separate  funds  of  either  husband  or  wife,  it  should  be 
"  affirmatively  established  by  clear  and  decisive  proof." 
For  in  the  absence  of  such  proof,  the  presumption  would 
be  absolute  and  conclusive  in  favor  of  the  community,  and 
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it  would  make  no  difference  whether  a  conveyance  of  such 
property  was  taken  in  the  name  of  the  wife  or  the  husband, 
or  both.  {Meyer  v.  Kinzer,  12  Cal.  252,  253;  S.  C,  73 
Am.  Dec.  538.) 

The  husband  has  the  entire  control  during  his  life  of 
the  community  property.  (Civ.  Code,  sec.  172;  Greiner 
V.  Greiner,  58  Cal.  115.)  Such  property  is  liable  to  his 
debts.  {Adams  v.  Knowiton,  22  Cal.  283-288.)  And  the 
burden  of  proof  is  on  the  wife  to  show  that  property  which 
prime  facie  belongs  to  the  community  is  her  separate  prop- 
erty.    {Adams  v.  Knowiton,  supra,) 

Possession  of  the  wife  is  the  possession  of  the  husband. 
{Schuler  v.  Savings  and  Loan  Society,  64  Cal.  397.)  Ac- 
cording to  the  findings,  Mrs.  Tibbetts  was  in  possession 
of  the  property  by  her  tenant;  it  had  been  acquired  dur- 
ing the  existence  of  the  marriage  between  herself  and  her 
husband,  the  defendant  in  the  execution ;  the  execution  cred- 
itor and  the  sheriff  were  seeking  to  sell  it  to  satisfy  the 
judgment;  and  that  property  was  prima  facie  community 
property. 

To  defeat  an  action  of  jectment  for  the  premises  in  con- 
troversy which  might  be  brought  by  one  having  purchased 
under  such  a  sale,  it  would  have  been  necessary  for  Mrs. 
Tibbets  "  affirmatively  to  establish  by  clear  and  decisive 
proof  "  that  the  property  was  bought  with  her  own  money, 
as  separate  property. 

Whenever  one  applying  for  an  injunction  can  show,  as 
she  has  done,  such  a  state  of  facts  to  exist,  then  the  right 
to  have  it  granted,  as  a  preventive  against  a  cloud  upon 
title,  undoubtedly  exists.  For  in  an  action  of  ejectment, 
the  burden  of  proof  would  rest  upon  her  to  show  the 
premises  in  question  to  have  been  purchased  with  her  sep- 
arate property  or  money,  as  the  record  of  her  title  to  the 
property  bought  in  her  name  would  not  be  conclusive  that 
such  was  her  separate  property.  {Moore  v.  Jones,  63  Cal. 
12.) 

When  a  necessity  exists,  as  she  is  shown  by  this  record 
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to  be  under,  to  make  proof  of  her  separate  property  dehors 
2l  deed  of  conveyance,  an  injunction  to  prevent  a  sale  under 
execution  of  the  kind  here  attempted  will  be  appropriate, 
and  should  be  granted. 

For  the  true  test  by  which  to  determine  the  question 
whether  a  sheriff's  deed  under  an  execution  sale  would 
cast  a  cloud  upon  the  plaintiff's  title  is  this :  "  Would  the 
owner  of  the  property,  in  an  action  of  ejectment  brought 
by  the  adverse  party,  founded  upon  the  deed,  be  required 
to  offer  evidence  to  defeat  a  recovery?  "  (Pixley  v.  Hug- 
gins,  15  Cal.  129-134.) 

And  to  obtain  the  injunction  she  sought,  in  order  to 
prevent  such  a  sale  as  was  threatened,  it  was  only  neces- 
sary for  the  plaintiff  to  show,  as  she  has,  that  a  convey- 
ance under  the  execution  sale  would  have  compelled  her 
(in  a  suit  of  ejectment  brought  against  her  by  one  who 
might  have  become  a  purchaser  at  that  sale,  and  holding 
the  sheriff's  deed)  to  have  shown  dehors  her  muniments 
of  title,  that  she  had  purchased  the  lot,  and  built  the 
house  upon  it,  with  her  separate  money  or  prop- 
erty. Pixley  V.  Huggins,  supra;  Hall  v.  Thiesen,  61  Cal. 
525,  526.) 

If  the  sheriff  had  been  permitted  to  make  a  sale  of  the 
house  and  lot  under  the  writ  he  had  levied  upon  them,  and 
the  purchaser  holding  his  deed  thereunder  had  brought 
suit  in  ejectment  against  Mrs.  Tibbetts,  she  would 
have  been  compelled  in  defending  that  action  to  have  shown 
by  evidence  dehors  the  deed  from  her  grantor  that  she 
had  bought  and  paid  for  the  property  with  her  separate 
estate. 

Hence  we  think  the  judgment  appealed  from  should  be 
reversed,  and  a  judgment  ordered  to  be  rendered  in  the 
court  below  in  favor  of  the  plaintiff,  perpetually  enjoining 
the  defendants  from  selling  the  property  seized  under  the 
execution. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 
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The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  cause  remanded, 
with  direction  to  the  court  below  to  render  judgment  in 
favor  of  plaintiff,  perpetually  enjoining  defendants  from 
selling  the  property  seized  under  the  execution. 


[No.   11384.    Department  Two.  — July  28,  1886.] 

JAMES  TEMPLE  GOULD,  Respondent,  v.  F.  D.  LAN- 
TERMAN, Appellant. 

State  Lands  —  Appucation  fob  Purchase  —  Approval  by  Sijb- 

VEYOB-OBNEBAL  —   SUBSEQUENT  REFERENCE  OP  Ck)NTEST  FOB  TbIAL. 

—  The  approval  by  the  surveyor-general  of  an  ex  parte  applica- 
tion for  the  purchase  of  state  land,  if  brought  about  by  the 
fraudulent  representations  of  the  applicant,  who  had  never  been 
an  actual  settler  upon  the  land,  or  entitled  to  purchase  it,  does  not 
bar  a  subseijuent  applicant  of  his  statutory  right  to  have  the  con- 
test between  him  and  the  prior  applicant  referred  to  the  proper 
court  for  adjudication. 
Id.  —  Obdeb  fob  Tbial  —  Cebtificatb  op  Subvetob-qenebal.  — 
Eads  V.  Clarke,  68  Cal.  481,  affirmed  to  the  effect  that  the  Superior 
Court  acquires  jurisdiction  of  an  action  to  determine  such  a  con- 
test, although  the  certified  copy  of  the  order  for  trial  does  not 
affirmatively  show  that  the  order  was  entered  in  a  record-book  in 
the  office  of  the  surveyor-general,  if  that  officer  certifies  that  the 
copy  of  the  order  is  a  copy  of  a  document  on  file  in  his  office. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  certificate  of  the  surveyor-general  referring  the  con- 
test for  trial  recited  the  facts  showing  how  the  contest  arose, 
and  ordered  that  it  be  referred  to  the  Superior  Court  of 
Los  Angeles  County  for  adjudication.  The  copy  of  the 
certificate  offered  in  evidence  on  the  trial,  for  the  purpose 
of  showing  the  jurisdiction  of  the  court,  was  certified  by 
the  surveyor-general  to  the  effect  that  it  was  a  copy  of  a 
document  on  file  in  his  office,  and  that  it  had  been  compared 
by  him  with  the  original,  and  was  a  correct  transcript 
therefrom  and  of  the  whole  thereof.  The  further  facts  are 
stated  in  the  opinion. 
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.   Chapman  &  Hendrick,  for  Appellant. 

The  surveyor-general  had  power  to  determine  the  de- 
fendant's application  to  purchase,  and  his  determination 
is  final.  (Pol.  G)de,  sec.  3414;  Berry  v.  Carmnet,  44  Cal. 
348 ;  Powers  v.  Leith,  63  Cal.  711 ;  Dilla  v.  Bohall,  53  Cal. 
709.) 

Will  D.  Gould,  J.  S.  Maltman,  and  W.  W.  Taylor,  for 
Respondent. 

The  certified  copy  of  the  order  for  trial  was  sufficient  to 
confer  jurisdiction  on  the  court  {Eads  v.  Clarke,  68  Cal. 
481.) 

FooTE,  C.  —  This  was  a  contest  as  to  which  of  two  in- 
dividuals was  entitled  to  purchase  land  of  the  state  of  Cal- 
ifornia. 

The  complaint  was  demurred  to,  and  the  demurrer  over- 
ruled :  a  trial  was  then  had  before  the  court  without  a  jury, 
and  judgment  was  rendered  for  the  plaintiff;  from 
which,  and  an  order  denying  a  new  trial,  the  defendant 
appeals. 

He  contends  that  the  court  had  no  jurisdiction  to  try  the 
cause,  because  the  certificate  of  the  surveyor-general  of  the 
state,  by  virtue  of  which  only,  as  he  alleges,  could  such 
jurisdiction  be  obtained,  was  insufficient.  A  similar  cer- 
tificate in  all  respects  was  held  by  this  court  in  Eads  v. 
Clarke,  68  Cal.  481,  to  fully  meet  all  the  requirements  of 
the  statute,  and  the  reasons  for  such  decision  as  there  given 
it  is  not  necessary  here  to  repeat. 

It  is  further  contended  that  as  the  complaint  stated  the 
surveyor-general  had  approved  the  defendant's  application 
before  the  plaintiff  made  his,  that  such  fact,  showing  judi- 
cial action  by  that  officer  in  favor  of  the  defendant,  barred 
any  right  of  the  plaintiflF  to  have  his  contest  de- 
termined by  any  other  court,  and  hence  his  complaint  did 
not  state  facts  suflficient  to  constitute  a  cause  of 
action. 
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Inasmuch,  however,  as  the  complaint  also  and  in  the 
proper  connection  charged  such  action  of  the  surveyor- 
general  was  brought  about  by  the  fraudulent  representations 
made  to  him  by  the  defendant,  and  that  the  latter  had  never 
been  an  actual  settler  upon  the  land  in  controversy,  or 
entitled  to  purchase  it,  and  that  the  surveyor-general,  when 
a  second  application  was  made  for  the  land,  referred  the 
matter  as  between  the  parties  making  the  first  and  second 
applications  for  a  contest  by  proper  certificate  to  the  proper 
court,  we  are  of  opinion  that  such  contention  is  not  well 
founded. 

And  we  cannot  well  perceive  how  the  action  of  the  sur- 
veyor-general in  granting  an  application  upon  a  statement 
of  facts  made  by  the  defendant  alone  would  bar  the  plaintiff, 
who  afterwards  made  an  application  to  purchase  the  land, 
of  a  statutory  right  to  have  the  contest  between  him  and 
the  defendant  settled  by  the  proper  court. 

The  jurisdictional  act  of  the  land  officer  in  such  a  case 
could  not  by  granting  such  an  application  bind  one  who 
was  not  a  party  to  a  proceeding  so  entirely  ex  parte. 

To  hold  to  such  a  doctrine  as  that  for  which  the  defend- 
ant contends  would  be  to  nullify  the  statute,  and  to  enable 
the  surveyor-general,  as  ex  officio  register  of  the  land-office, 
to  oust  the  Superior  Courts  of  the  state  of  their  jurisdiction 
over  such  contests  as  the  one  in  hand,  when  there  is  no 
law  which  gives  him  such  power,  or  repeals  the  statute  al- 
lowing such  a  contest. 

We  are  of  opinion  that  the  evidence  justifies  the  findings 
of  the  court,  and  that  findings  were  made  upon  all  the  ma- 
terial issues  raised  by  the  pleadings. 

The  judgment  and  order  should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


250  BuRKLE  V,  Levy.  [Sup.  Ct. 

[No.   11405.     Department  Two.  — July   28,    1886.] 

ELIZA  V.  BURKLE  et  al.,  Appellants,  v.  M.  LEVY, 
Trustee,  et  al.,  Respondents. 

Debtor  and  Creditor  —  Extension  of  Time  for  Payment  —  Mar- 
ried Woman  —  Deed  of  Trust  —  Consideration.  —  An  ex- 
tension of  time  given  by  a  creditor  to  a  debtor  within  which  to 
pay  his  indebtedness,  and  an  agreement  by  him  to  accept  payment 
in  installments,  are  sufficient  considerations  to  support  a  deed 
of  trust  executed  by  the  wife  of  the  debtor  on  her  separate  prop- 
erty to  secure  the  indebtedness. 

Id.  —  Contract  of  Married  Woman  —  Security  for  Indebtedness 
of  Husband  —  Rights  of  Creditors.  —  Under  section  158  of 
the  Civil  Code,  a  married  woman  may  enter  into  any  agreement 
or  transaction  respecting  her  property  which  she  might  if  un- 
married. She  may  mortgage  or  convey  it  by  deed  of  trust  to  se- 
cure the  debts  of  her  husband,  and  having  done  so,  his  creditors 
may  enforce  their  claims  against  it  in  the  same  manner  and  to 
the  same  extent  that  they  could  if  it  were  his  property,  and  not 
hers. 

Fraud  —  Undue  Influence  —  Rescission  of  Contract  —  Action 
for  —  Unreasonable  Delay.  —  One  whose  consent  to  the  execu- 
tion of  a  contract  has  been  obtained  through  fraud  or  undue  influ- 
ence may  rescind  the  contract,  but  he  must  do  so  promptly  on  dis- 
covering the  facts  which  entitle  him  to  rescind.  Under  the  cir- 
cumstances of  the  present  case,  an  unexplained  delay  of  fifteen 
months  in  commencing  the  action  after  knowledge  of  the  facts, 
held,  unreasonable  and  fatal.  Held  further,  that  no  fraud  or  undue 
influence  was  shown  by  the  complaint. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

P.  W,  Dooner,  for  Appellants. 

H.  W.  O'Melveny,  and  Chapman  &  Hendrick,  for  Re- 
spondents . 

Belcher,  C.  C.  —  This  is  an  action  to  set  aside  a  deed 
of  trust  executed  by  the  plaintiflFs  to  the  defendant  Levy, 
as  trustee.  The  defendants  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  their  demurrer  was  sustained.  The 
plaintiffs  declined  to  amend,  and  thereupon  judgment  was 
entered  against  them. 
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Two  points  are  made  by  the  appellants:  1.  That  the 
plaintiflf  Eliza  V.  Burkle  executed  the  deed  of  trust  com- 
plained of  without  any  consideration  coming  to  her  for  so 
doing;  and  2.  That  she  was  induced  to  execute 
the  deed  by  the  fraud  and  undue  influence  of  her  husband 
and  co-plaintiff,  Ferdinand  Burkle,  and  of  the  defendant 
Levy. 

1.  It  appears  from  the  complaint  that  the  plaintiffs  were 
husband  and  wife,  and  that  the  property  conveyed  by  the 
deed  was  a  parcel  of  land  in  Los  Angeles  County,  which 
was  the  separate  property  of  the  wife,  and  on  which  she 
had  filed  a  homestead  claim,  and  was  residing  with  her 
husband.  The  husband  was  a  merchant,  and  had  become 
indebted  to  various  parties  in  the  aggregate  sum  of  about 
three  thousand  dollars.  The  debts  were  all  due, 
and  the  creditors  were  pressing  for  their  payment.  On 
the  twenty-third  day  of  May,  1884,  the  husband,  in  con- 
sideration of  an  extension  of  time  to  pay  his  debts  being 
given  him  by  his  creditors,  entered  into  a  written  agree- 
ment to  pay  them  in  twelve  equal  monthly  installments, 
the  first  installment,  of  eight  and  one  third  per  cent  of  the 
whole  amount,  to  be  paid  on  the  thirty-first  day  of  July, 
1884,  and  a  like  sum  on  the  last  day  of  each  month  there- 
after till  the  whole  should  be  paid.  At  the  same  time,  and 
as  a  part  of  the  transaction,  the  plaintiffs  executed  to  the 
defendant  Levy,  as  trustee,  the  deed  in  question.  The  deed, 
a  copy  of  which  is  set  out  in  the  complaint,  recited  the 
written  agreement,  and  that  it  was  made  "  in  consideration 
of  the  said  indebtedness,  and  of  the  extension  of  time  for 
payment  given,  and  in  the  further  consideration  of  one 
dollar  to  them  in  hand  paid  by  the  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowledged,  and  for 
the  purpose  of  securing  the  payment  of  said  sums  as  pro- 
vided in  said  agreement  under  the  provisions  hereof."  It 
then  empowered  the  trustee,  in  case  of  default  in  making 
the  pa)mients  as  provided,  to  sell  the  property,  and  out 
of  the  proceeds  of  the  sale  to  pay,  —  1.  All  expenses  in- 
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curred  in  making  the  sale  and  any  taxes  he  may  have  been 
compelled  to  pay  on  the  premises ;  2.  To  the  "  creditors 
mentioned  in  said  agreement  the  sums  therein  specified, 
pro  rata  ";  and  3.  The  balance  or  surplus,  if  any,  to  Ferdi- 
nand Burkle. 

From  this  statement,  it  is  apparent  that  there  was  a 
sufficient  consideration  for  the  execution  of  the  deed. 

The  extension  by  the  creditors  of  the  time  of  payment, 
and  the  agreement  by  them  to  accept  payments  in  monthly 
installments,  were  both  valuable  considerations,  and  suf- 
ficient to  support  the  deed  on  the  part  of  Mrs.  Burkle, 
as  well  as  on  the  part  of  her  husband.  The  fact  that  the  con- 
sideration did  not  go  directly  to  her  is  a  matter  of  no 
consequence.  In  this  state,  a  married  woman  may  enter 
into  any  engagement  or  transaction  respecting  her  property 
which  she  might  if  unmarried.  (Civ.  Code,  sec.  158.) 
She  may  mortgage  it,  or  convey  it  by  deed  of  trust,  to 
secure  her  husband's  debts,  and  having  done  so,  the  cred- 
itors may  enforce  their  claims  against  it  in  the 
same  manner  and  to  the  same  extent  that  they 
could  if  it  were  his  property,  and  not  hers.  {Alexander  v. 
Bouton,  55  Cal.  15;  Cartan,  McCarthy  &  Co.  v.  Dofuid,  18 
Nev.  310.) 

2.  To  sustain  the  claim  that  Mrs.  Burkle  was  induced 
to  execute  the  deed  by  fraud  and  undue  influence,  it  is 
alleged  in  the  complaint  that  on  the  second  day  of  May, 
1884,  her  husband  was  arrested  on  a  charge  of  felony,  and 
compelled  to  leave  his  home  and  business;  that  he  secured 
bail,  and  was  again  arrested  and  bailed  on  another  charge; 
that  two  of  his  principal  creditors  were  his  bondsmen ;  that 
from  the  time  of  his  release  up  to  the  23d  of  May  he  was 
absent  from  his  home  and  business  a  great  portion  of  the 
time,  consulting  with  his  counsel  and  making  arrangements 
for  his  examination;  and  she  was  informed  by 
his  attorneys  and  others  that  it  would  go  hard  with  her 
husband,  and  that  he  would  be  very  likely  to 
suflfer  conviction  and  incarceration  in  the  penitentiary;  that 
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his  creditors  began  to  harass  him  for  the  payment 
of  their  demands,  and  he  became  discouraged,  gloomy,  and 
depressed,  and  communicated  to  her  all  his  troubles 
and  his  apprehensions  and  fears,  and  frequently  declared 
that  his  financial  ruin  was  inevitable;  that  she  be- 
lieved all  the  reports  and  statements  made  to  her  concern- 
ing her  husband's  prospects,  and  became  and  was 
greatly  agitated  and  under  extreme  mental  anguish  and 
excitement  in  consequence  thereof;  that  on  the 
morning  of  the  23d  of  May  she  was  informed  by  her  hus- 
band that  his  creditors  had  demanded  a  settlement,  and 
that  she  and  her  husband  convey  to  them  the 
family  homestead  to  secure  the  payment  of  their  demands ; 
that  she  hesitated  to  consent  to  the  arrangement, 
and  did  not  agree  to  sign  the  conveyance  until  she  was 
informed  by  her  husband  that  in  case  of  her  refusal  his 
bondsmen  would  withdraw,  and  he  would  be  immediately 
incarcerated  in  the  county  jail,  and  until  she  was  further 
informed  by  him  that  the  instrument  demanded 
would  not  affect  their  homestead  claim,  and  that  in  no 
event  would  she  lose  her  home,  and  until  she  was  informed 
by  Levy  that  the  instrument  to  be  executed  was  not  a 
deed  in  reality,  but  a  mere  security  to  satisfy  the  demands 
of  her  husband's  creditors;  that  all  the  statements  made 
to  her  by  her  husband,  except  that  relating  to 
the  withdrawal  of  his  bondsmen,  were  suggested  and  dic- 
tated by  Levy,  and  that  Levy  acted  in  bad  faith,  with  the 
view  and  for  the  purpose  of  securing  an  undue  advantage 
over  her,  and  that  she  was  thereby  imposed  upon  and  de- 
ceived. 

In  all  this  we  see  nothing  to  support  the  claim  of  fraud 
and  undue  influence.  It  is  not  alleged  that  any  of  the 
statements  made  to  Mrs.  Burkle,  and  on  which  she  acted, 
were  untrue.  She  knew  what  the  deed  was  and  its  pur- 
pose before  she  executed  it.  She  acknowledged  it  before 
a  notary,  and  on  examination,  without  the  hearing  of  her 
husband,  was  made  acquainted  with  its  contents.     Levy 
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told  her  it  was  a  mere  security  to  satisfy  her  husband's 
creditors,  and  when  her  husband  told  her  it  would  not 
affect  her  homestead  claim,  and  that  in  no  event 
could  she  lose  her  home,  he  must  have  intended, 
and  she  understood,  that  he  could  and  would  pay  the  in- 
stallments as  they  became  due,  and  so  she  would  suffer  no 
harm. 

But  if  we  are  mistaken  in  this,  another  sufficient  an- 
swer to  the  claim  of  appellants  is  found  in  the  long  delay 
in  commencing  the  action.  One  whose  consent  to  execute 
a  contract  has  been  obtained  through  fraud  or  undue  in- 
fluence may  rescind  the  contract,  but  he  must  do 
it  promptly  on  discovering  the  facts  which  entitle  him  to 
rescind.  (Civ.  Code,  sees.  1689,  1691.)  Here,  as  has  been 
seen,  the  trust  deed  was  executed  on  the  twenty-third  day 
of  May,  1884,  and  this  action  was  not  commenced 
till  the  tenth  day  of  October,  1885.  There  is  nothing  in 
the  complaint  to  account  for  this  long  delay,  and 
under  the  circumstances  we  must  hold  it  unreasonable 
and  fatal  to  this  action.  (Barfield  v.  Price,  40 
Cal.  535.) 

We  think  the  demurrer  was  properly  sustained,  and  that 
the  judgment  should  be  affirmed. 

Searles,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.    11164.     Department  Two.  — July  28,    1886.] 

F.  G.  FLANAGAN,  Appellant,  v.  JOSEPH  BROWN, 
Respondent. 

Agent  fob  Collection  —  Release  of  Debt  by  Pbincipax  —  Pboh- 
issoBY  Note  —  Action  on  by  Agent.  —  Where  the  owner  of  a 
promissory  note  delivers  it  indorsed  in  blank  to  another,  with 
power  to  manage,  transfer,  or  dispose  of  it,  under  an  agreement 
whereby  its  proceeds  are  to  be  equally  divided  between  them,  the 
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transferee  is  a  mere  agent  for  collection,  and  a  release  of  the  note 
subsequently  executed  by  the  owner  to  the  payee  is  a  defense  to 
an  action  against  him  by  the  agent. 
Id.  —  Power  CJoupled  with  Interest  —  Revocation  of  Agency  — 
Consideration.  —  In  such  a  case,  the  power  of  the  agent  is  not 
coupled  with  an  interest  within  the  meaning  of  section  2356 
of  the  Civil  Code,  and  may  be  revoked  by  the  principal,  notwith- 
standing the  contract  of  agency  was  founded  uoon  a  valuable  consid- 
eration. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

T,  Z.  Blakeman,  for  Appellant. 

The  relation  established  by  the  agreement  between  Con- 
roy  and  Flanagan,  conceding  it  to  have  been  one  of  agency, 
was  founded  upon  a  valuable  consideration,  ancT 
could  not  be  revoked  by  the  principal.  (Story  on  Agency, 
sec.  477 ;  1  Parsons  on  Contracts,  70 ;  Brown  v.  Pforr,  38 
Cal.  550 ;  Hunt  v.  Rousmanier,  8  Wheat.  202 ;  Barr  v. 
Schroeder,  32  Cal.  617.)  The  plaintiff  had  a  power 
coupled  with  an  interest  in  the  note.  (Dazns  v.  Lane,  10 
N.  H.  160;  Gaussen  v.  Morton,  10  Barn.  &  C.  731 ;  Watson 
V.  King,  4  Camp.  272 ;  Matthiessen  v.  McMahon,  38  N.  J. 
L.  536;  HUl  v.  Day,  34  N.  J.  Eq.  150;  Story  on  Agency, 
sec.  496.) 

James  A,  Way  mire,  for  Respondent. 

Searls,  C.  —  This  is  an  appeal  from  a  judgment  in 
favor  of  defendant,  and  from  an  order  denying  a  new 
trial. 

We  are  of  opinion  the  judgment  and  order  should  be 
affirmed,  for  the  reasons  given  by  the  learned  judge  who 
decided  the  case  in  the  court  below  on  the  rendition  of 
judgment,  and  which  are  as  follows :  — 

"  This  is  an  action  on  a  promissory  note  for  twenty- 
seven  thousand  dollars,  executed  by  defendant  September  4, 
1^76.  payable  four  months  after  date,  and  bearing  interest 
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at  ten  per  cent  per  annum  from  maturity.  The  original 
holder  of  the  note  was  the  National  Bank  of  the  State  of 
Missouri. 

"  At  a  sale  of  the  assets  of  said  bank,  J.  F.  Conroy  be- 
came the  purchaser  of  the  note  in  suit,  paying  therefor 
the  sum  of  thirty-two  dollars.  Subsequently  Conroy  and 
the  present  plaintiff  entered  into  an  agreement  reciting 
that,  whereas  Flanagan  was  the  owner  of  thirty  bonds  of 
the  St.  Louis  County  Railroad,  and  Theodore  W.  Gaty 
(whose  name  was  used  for  Conroy's)  was  the  owner  of 
the  note  in  suit  for  twenty-seven  thousand  dollars,  it  was 
agreed  that  Gaty  should  place  his  note  in  the  hands  of 
Flanagan,  so  as  to  enable  him  to  manage,  transfer,  or 
dispose  of  said  bonds  and  said  note.  The  agreement  con- 
cludes in  these  words:  *A11  proceeds,  money,  or  property 
realized  from  the  transaction,  after  payment  of  expenses, 
shall  be  equally  divided  between  the  parties,  but  in  no  event 
shall  said  note  be  sold  or  disposed  of  for  a  sum  of  money 
or  other  property  whereby  a  net  sum  shall  be  realized  by 
said  Gaty  of  less  than  $250,* 

"  The  action  was  commenced  by  Flanagan  alone.  Pend- 
ing the  action,  the  defendant,  after  some  negotiation,  ob- 
tained from  Conroy  a  release,  which  by  supplemental  answer 
is  set  up  as  a  bar  to  this  action. 

"  The  question  to  be  determined  is,  Does  this  release 
from  Conroy  bar  plaintiffs  right  of  recovery  ?  Defendant 
claims  that  Flanagan  was  a  mere  agent,  whose  authority 
was  revocable  at  the  pleasure  of  Conroy,  his  principal,  and 
that  Flanagan  had  no  such  right  in  the  matter  as  would 
defeat  Conroy's  control  of  the  property  and  his  release  of 
any  claim  thereon.  Plaintiff  claims  that  he  is  the  owner 
of  the  legal  title,  and  also  of  a  one-half  interest  in  the  pro- 
ceeds of  the  note. 

"If  plaintiff  is  the  legal  owner  of  the  note,  the  owner- 
ship is  not  evidenced  by  the  agreement  hereinbefore 
referred  to.  No  language  of  transfer  or  assignment  is 
found  therein.     It  does  not  appear  therefrom  that  Con- 
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roy  was  parting  with  the  ownership,  or  vesting  the  title 
in  Flanagan.  On  the  contrary,  it  appears  that  the  note 
is  referred  to  as  Conro/s  note,  which  is  placed  in  Flana- 
gan's hands  to  enable  him  to  manage,  transfer,  or  dispose 
of  the  same.  This  is  language  creating  an  agency. 
That  it  intended  to  create  and  does  create  an  agency  is 
not  negatived  by  the  fact  that  the  subject  of  the  agency 
is  a  promissory  note  rather  than  some  other  species  of 
personal  property.  It  seems  to  me  that  the  mere  tempo- 
rary custody  which  a  collector  has  of  a  promissory  note 
indorsed  in  blank  does  not  place  him  in  a  position  to 
dispute  as  against  his  employer  the  question  of  ownership. 
Nor  is  he  in  position  to  say  to  the  party  liable  on  the 
note  that  a  release  obtained  from  the  real  and  sole  owner 
is  not  valid  to  defeat  a  recovery  by  the  mere  agent,  who 
happens  to  be  the  custodian  of  the  paper. 

"  The  mere  manual  holding  of  the  paper  would  give 
no  right  of  action  to  a  thief  who  might  sue  upon  it. 
The  entire  destruction  or  loss  of  the  paper  would  not  bar 
a  recovery  by  the  real  owner.  The  physical  custody  of 
the  paper  is  a  false  element  in  the  controversy  to  deter- 
mine ownership  as  between  a  principal  and  his  agent. 
It  may  be  that  it  cuts  a  controlling  figure  as  between  the 
agent  and  the  maker  of  the  note  when  no  question  is 
made  of  the  agent's  right  to  represent  and  act  for  the 
owner.  When  the  agent  holds  a  note  indorsed  in  blank, 
and  sues  upon  it  in  behalf  of  his  principal,  it  is  no  de- 
fense for  the  maker  to  say  that  the  plaintiff  in  the  suit  is 
not  the  owner,  and  this,  as  I  understand  it,  is  all  that  is 
really  decided  in  the  case  of  Curtiss  v.  Spr ague,  51  Cal. 
241.  There  the  defendant  applied  for  a  nonsuit,  and  the 
Supreme  Court  held  that  it  was  not  error  to  deny  the 
motion;  and  held  further  that  it  was  error  to  join  as 
plaintiff  one  who  has  assigned  the  note  with  the  under- 
standing that  he  should  have  half  of  the  amount  recovered. 
The  agreement  under  which-  the  note  in  suit  was  deliv- 
ered to  Curtiss,  the  plaintiff,  was  that  he  should  bring 
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the  suit,  and  divide  the  proceeds  with  his  assignor.  Thai 
case  involved  only  a  question  of  proper  parties  and  plead- 
ings; it  did  not  deal  with  any  question  of  release  by  the 
real  owner  of  the  claim  in  suit. 

"  In  my  judgment,  that  case  is  not  to  any  extent  de- 
terminative of  the  rights  of  the  parties  here.  The  agree- 
ment here  says  nothing  of  the  right  of  Flanagan  to  bring 
any  suit  upon  the  note,  nor  of  his  right  to  control  such 
suit  when  brought. 

"  Far  less  does  the  agreement  divest  the  principal  of 
the  absolute  ownership  of  the  obligation  represented  by 
the  paper.  Flanagan's  custody  of  that  paper  determines 
nothing  as  against  Conroy's  ownership  of  it,  or  the  effi- 
cacy of  Conroy's  release  of  any  obligation  represented  by 
it. 

"  If  Flanagan  has  any  standing,  it  must  result  from 
something  else  than  his  mere  custody  of  the  paper;  he 
is  not  the  owner  of  it;  he  is  a  mere  agent  intrusted  with 
its  custody;  was  he  such  an  agent  that  his  principal  had 
not  the  right  to  revoke  his  authority? 

"  His  authority  was  defined  and  limitated  by  the  agree- 
ment signed  by  the  parties.  Article  6  of  chapter  1  of 
title  9  of  the  Civil  Code  treats  of  the  termination  of 
agency.  Section  2356  of  that  article  is  as  follows :  *  Un- 
less the  power  of  an  agent  is  coupled  with  an  interest  in 
the  subject  of  the  agency,  it  is  terminated  as  to  every  per- 
son having  notice  thereof  by,  —  1.  Its  revocation  by  the 
principal.' 

"  This  language  is  not  as  broad  as  that  found  in  some 
of  the  text-books  which  define  the  extent  of  the  princi- 
pal's right  of  revocation  of  the  agent's  authority.  It 
does  not  include,  as  do  many  of  the  books,  an  agency 
given  for  a  valuable  consideration  as  one  whose  power 
is  irrevocable.  It  makes  use  of  language  frequently 
found  and  construed  in  the  text-books,  and  omits  a  por- 
tion of  the  limitations  set  on  revocability.  It  seems  to 
limit  the  principal's  power  of  revocation  to  cases  when 
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his  agent  is  vested  by  his  principal  with  an  interest  in 
the  property  itself  which  is  the  subject  of  the  agency. 
The  term  '  power  coupled  with  an  interest '  is  well  under- 
stood, and  is  discussed  and  defined  in  the  very  cases  cited 
by  the  code  commissioners  under  the  section  above  re- 
ferred to.  These  cases  lay  down  the  rule  that  a  power 
coupled  with  an  interest  is  where  the  grantee  has  an 
interest  in  the  estate  as  well  as  in  the  exercise  of  the 
power.  It  is  determined  to  exist  or  not  accordingly  as 
the  agent  is  found  to  have  such  estate  or  not  before  the 
execution  of  the  power.  If  his  interest  is  only  a  right  to 
share  the  proceeds  which  result  from  the  execution  of 
his  power,  the  agent  has  not  a  power  coupled  with  an 
interest. 

"  The  case  of  Brown  v.  Pforr,  38  Cal.  550,  recognizes  the 
rule  as  to  power  coupled  with  an  interest. 

"  There  the  agents  had  an  interest  to  the  extent  of 
$750  in  the  execution  of  the  power  conferred  within  the 
time  named  in  their  contract  of  agency,  but  they  had 
no  interest  in  the  real  estate  which  was  the  subject  of 
the  agency.  Accordingly,  the  principal,  even  within  the 
time  limited  in  the  contract,  was  held  to  be  at  liberty  to 
revoke. 

"  But  in  stating  the  rule  as  to  revocability,  the  lan- 
guage of  Sanderson,  J.,  is  broader  than  the  language  of 
the  code  section  above  cited.  He  says :  '  It  is  a  general 
rule  that  any  agency,  whether  to  sell  land  or  to  do  any 
other  act,  unless  coupled  with  an  interest,  or  given  for  a 
valuable  consideration,  is  revocable  at  any  time.'  The 
words,  *  or  given  for  a  valuable  consideration,'  as  thus 
used  in  stating  the  rule  by  the  Supreme  Court  in  1869, 
are  not  found  in  the  code  section  as  adopted  in  1872. 
But  the  other  words,  *  power  coupled  with  an  interest,' 
are  used,  and  presumably  with  the  construction  put  upon 
them  in  that  case. 

"The  case  of  Hartley  and  Minor's  Appeal,  53  Pa.  St. 
212,  is  instructive  in  this  connection. 
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"  There  was  an  ordinary  agency,  established  by  letter 
of  attorney,  to  collect  moneys  that  might  be  due  the 
principal  from  the  estate  of  her  father.  For  their  ser- 
vices the  attorneys  were  to  have  one  half  of  the  net  pro- 
ceeds of  what  they  might  recover  for  her.  The  court  there 
says : — 

"  *  The  plaintiffs  in  error  claimed  that  this  clause  [giv- 
ing one  half  of  the  amount  recovered]  rendered  the  power 
irrevocable  by  the  principal,  under  the  idea  that  it  was 
a  power  coupled  with  an  interest.  This  was  a  mistake, 
as  all  the  authorities  show.  To  impart  an  irrevocable 
quality  to  a  power  of  attorney  in  the  absence  of  any  ex- 
press stipulation,  and  as  the  result  of  legal  principles 
alone,  there  must  co-exist  with  the  power  an  interest  in 
the  thing  or  estate  to  be  disposed  of  or  managed  under 
the  power.  ...  In  the  case  in  hand,  the  power  and  the 
interest  could  not  co-exist.  The  interest  the  appellants 
would  have  would  be  in  the  net  proceeds  collected  under 
the  power,  and  the  exercise  of  the  power  to  collect  the  pro- 
ceeds would  be  ipso  facto  to  extinguish  it  entirely,  or  so 
far  as  exercised.  Hence  the  appellants'  interest  would 
properly  begin  when  the  power  ended.'  The  power  was 
therefore  held  revocable. 

"  Flanagan,  in  the  sense  of  the  rule  here  laid  down, 
and  of  the  rule  laid  down  by  section  2356  of  the  code,  was 
not  the  holder  of  a  power  coupled  with  an  interest.  If 
not,  by  the  terms  of  that  section  his  power  was  revoca- 
ble, and  his  principal's  release  is  a  good  bar  to  this  ac- 
tioa 

"  But  even  if  the  rule  was  broader  than  its  terms  as 
laid  down  in  that  section,  and  contemplated  an  agency 
given  for  a  valuable  consideration  as  irrevocable,  I  think 
there  is  much  force  in  the  suggestion  of  defendant's 
counsel  that  in  equity  Conroy  was  the  owner  of  the  bonds 
as  well  as  the  note  for  which  they  were  originally  held 
as  collateral.  If  that  be  so,  the  agreement  as  to  the  agency 
shows  no  valuable  consideration  passing  from  Flanagan  to 


July,  1886.]  Sanborn  v.  Madera  Flume  etc.  Co.        261 

Conroy,  and  the  agency  would  not  under  any  rule  laid  down 
on  the  subject  be  irrevocable. 

"  It  results  from  these  views  that  the  release  set  up  is 
a  good  bar  to  the  action.  If  plaintiff  has  sustained  any 
loss  or  damage  through  the  action  of  his  principal,  he  may 
look  to  him  for  damages.  Judgment  will  be  for  defen- 
dant. "  Sullivan,  J." 

The  other  points  made  in  the  case  cannot  affect  the  re- 
sult, and  require  no  notice. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.   8982.    Department  Two.  —  July  28,   1886.] 

HENRY   A.    SANBORN,   Respondent,  v.    MADERA 
FLUME  AND  TRADING  COMPANY,  Appellant. 

Emploteb  and  Emploteb  —  Defective  Machinebt  —  Liabiutt 
or  Mnx-owNEE.  —  It  is  the  duty  of  the  owner  of  a  saw-mill  to 
furnish  suitable  and  safe  machinery  for  the  use  of  his  employees, 
and  he  cannot  divest  himself  of  liability  for  injuries  to  an  em- 
ployee, caused  by  defective  machinery,  by  intrusting  the  per- 
formance of  that  duty  to  his  servants. 

Id.  —  KiTowLEDOB  BY  Empldtbe  or  Defects.  —  The  owner  of  the  mill 
is  not  liable  for  such  injuries  to  an  employee  if  the  latter  knew 
or  had  the  means  of  knowledge  of  the  defects  in  the  machinery,  and 
of  the  dangers  and  risks  likely  to  result  from  its  use. 

In.  —  Danger  of  Emplotkbnt  —  Instruction.  —  The  action  was 
brought  by  an  employee  in  a  saw-mill  against  his  employer  tu 
recover  damages  for  injuries  alleged  to  have  been  caused  by  defec- 
tive machinerv.  The  defendant  requested  the  court  to  instruct  the 
jury  that  "when  a  party  works  with  or  in  the  vicinity  of  a  piece 
of  machinery  insufficient  for  the  purpose  for  which  it  is  em- 
ployed, or  for  any  reason  unsafe,  with  a  knowledge  or  means  of 
knowledge  of  its  condition,  he  takes  the  risk  incident  to  the  em- 
ployment in  which  he  is  thus  engaged,  and  cannot  maintain  an 
action  for  injuries  sustained  arising  out  of  accidents  resulting  from 
such  defective  condition  of  the  machinerv.  *'  Held,  that  the  in- 
struction was  properly  refused,  as  it  failed  to  include  as  one  of 
the  conditions  upon  which  the  plaintiff  could  not  maintain  the  ac- 
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tion  that  be  knew  or  might  have  known  that  his  employment  in- 
volved danger  to  himself. 

Id.  —  Negligence  op  Employee  —  Question  for  Jubt.  —  In  such 
an  action,  the  question  whether  the  plaintiff  was  negligent  or  not 
is  one  of  fact  for  the  jury,  and  the  knowledge  of  the  plaintiff  of 
the  detectiveness  of  the  machinery  is  only  one  of  the  probative  facts 
from  which  the  ultimate  fact  of  negligence  must  be  determined. 

Id.  —  Expert  in  Saw-mills  —  Evidence.  —  On  the  trial,  a  witness 
for  the  plaintiff  testified  in  rebuttal,  after  showing  himself  qual- 
ified as  an  expert,  that  at  the  time  of  the  accident  the  log  being 
sawed  did  not  pinch  the  saws,  and  that  the  machinery  was  being 
operated  in  the  usual  manner.    Ueldy  that  the  evidence  was  proper. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

McKisick  &  Rankin,  and  McAllister  &  Bergin,  for  Ap- 
pellant. 

If  the  sword  was  defective,  and  by  its  defects  caused 
the  accident,  yet  if  the  plaintiff  knew  of  the  defects,  and 
after  such  knowledge  continued  to  work,  then  he  assumed 
the  risk  of  the  defects,  and  cannot  recover  in  this  action. 
(Civ.  Code,  sec.  1970;  Camp  Point  Mfg.  Co.  v.  Ballou,  71 
111.  417;  Hayden  v.  SmithvUle  Mfg.  Co.,  29  Conn.  558: 
Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Plunkett,  25  Kan.  201 ; 
Flannagan  v.  C.  &  N.  W.  R.  R.  Co.,  50  Wis.  470;  Sulli- 
van V.  India  Mfg.  Co.,  113  Mass.  398;  Slater  v.  Jewett, 
85  N.  Y.  66;  Jones  v.  Phillips,  39  Ark.  17;  Dillon  v.  U.  P. 
R.  R.  Co.,  3  Dill.  323;  McGlynn  v.  Brodie,  31  Cal.  376; 
Sweeney  v.  C.  P.  R.  R.  Co.,  57  Cal.  15 ;  Green  etc.  R'y  Co 
V.  Bresmer,  97  Pa.  St.  106;  Sowden  v.  Idaho  Quarts  M. 
Co.,  55  Cal.  443;  Thompson  on  Negligence,  1008,  1009; 
Mansfield  Coal  Co.  v.  McEnery,  91  Pa.  St.  194.) 

D.  M.  Delmas,  for  Respondent. 

The  corporation  owed  the  duty  of  furnishing  its  em- 
ployees safe  machinery.  (Beeson  v.  Green  Mountain,  57 
Cal.  29.)  It  could  not  divest  itself  of  this  duty  by  dele- 
gating it  to  an  employee.      (Brothers  v.  Carter,  52  Mo.  372 ; 
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Fuller  V.  Jewett,  80  N.  Y.  46;  Chicago  v.  Swift,  45  III.  197 ; 
Brabbets  v.  Chicago  etc.  R.  R.  Co,,  38  Wis.  289.)  The 
testimony  of  the  witness  Parkinson  was  admissible.  {Camp 
Point  Mfg.  Co.  V.  Ballon,  71  III.  417 ;  Ward  v.  Salisbury, 
12  111.  369;  Spickemum  v.  Clark,  9  Hun,  133;  Fenwick 
V.  Bell,  1  Car.  &  K.  312;  Belief ontaine  v.  Bailey,  11  Ohio 
St.  333;  Blodgett  v.  Farmer,  41  N.  H.  398;  Chicago  v. 
Gre^r,  9  Wall.  726;  Dean  v.  McLean,  48  Vt.  412;  C(?o/)^r 
V.  Central  etc.  R.  R.,  44  Iowa,  134;  Cincinnati  v.  Smith, 
22  Ohio  St.  227;  /?M^f  v.  Eckler,  41  N.  Y.  488;  Leary  v. 
Woodruff,  19  Alb.  L.  J.  336.)  Mere  knowledge  of  the 
defects  in  the  machinery,  without  knowledge  of  the  danger 
resulting  from  the  defects,  is  not  sufficient  to  charge  the 
plaintiff  with  negligence.  (Lasure  v.  Graniteville  Mfg.  Co., 
18  S.  C  280;  Clark  v.  Holmes,  7  Hurl.  &  N.  937;  Snoiv 
V.  Housatonic  R.  R.  Co.,  8  Allen,  450 ;  S.  C.  85  Am.  Dec. 
720 ;  Cook  V.  St.  Paul,  32  Alb.  L.  J.  319 ;  Russell  v.  Minne- 
apolis, 32  Minn.  233 ;  Lawless  v.  Connecticut  etc.  R.  R.  136 
Mass.  5 ;  Dorsey  v.  Phillips  etc.  Co.,  42  Wis.  598 ;  Huddle- 
ton  V.  Lovell.  106  Mass.  286;  Mayes  v.  Chicago  etc.  R. 
R.  Co.,  14  N.  W.  Rep.  340;  St.  Joseph  v.  Chase,  11  Kan. 
58.) 

Belcher,  C.  C. —  This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff,  and  an  order  denying  the  defendant  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  working  as  an  employee  about 
defendant's  saw-mill,  situate  in  the  county  of  Fresno. 
It  is  alleged  in  the  complaint  that  the  injuries  were 
caused  by  defective  machinery  used  in  the  mill,  and  that 
the  defects  were  known  to  the  defendant,  and  unknown 
to  the  plaintiff.  The  answer  denies  that  the  alleged  de- 
fects were  known  to  the  defendant,  and  alleges  that  they 
were  known  to  the  plaintiff,  and  that  the  injuries  sus- 
tained by  him  were  the  direct  result  of  his  own  negligence 
and  the  negligence  of  his  fellow-servants. 


264  Sanborn  v,  Madera  Flume  etc.  Co.  [Sup.  Ct. 

It  appears  that  when  the  accident  happened  the  mill 
had  been  recently  erected,  and  had  been  in  operation 
only  about  ten  days.  It  was  put  up  by  one  Woodsum, 
acting  as  superintendent,  and  one  White,  acting  as  mill- 
wright. When  it  was  nearly  completed,  White  discovered 
that  there  was  no  "sword,"  and  he  so  informed  Wood- 
sum.  Woodsum  directed  him  to  make  a  temporary 
sword,  and  he  did  so  out  of  a  piece  of  old  iron  which  he 
found  in  a  neighboring  mill.  This  temporary  sword  was 
put  in  the  mill,  and  used  till  after  the  injury  to  the  plain- 
tiff. 

The  mill  had  two  circular  saws,  and  the  sword  was 
placed  behind  and  in  line  with  them,  and  about  two  or 
three  inches  distant  from  them,  its  function  being  to 
enter  the  cut  made  by  the  saws  as  the  log  moves  onward, 
and  to  keep  it  from  closing  up  and  pinching  the  saws 
as  they  pass  through  it.  A  good  sword,  if  it  failed  to 
enter  the  cut,  would  stop  the  on-moving  log,  and  no  in- 
jury would  result.  This  temporary  sword  was  not  a  good 
one,  and  was  not  safe.  It  was  not  stiflf  enough  and  not 
strong  enough,  and  was  too  rough,  and  not  true. 

The  injury  to  plaintiff  was  caused  in  this  wise:  There 
was  upon  the  carriage  a  log  eighteen  inches  square  and 
fourteen  feet  long,  which  had  been  sawed  into  three 
pieces,  each  six  inches  thick,  and  technically  called 
"  cants."  These  cants  were  lying  one  on  top  of  the  other, 
and  were  to  be  sawed  through  again.  When  the  carriage 
started  they  were  carried  forward  and  cut  by  the  lower 
saw  till  they  reached  the  line  of  the  sword.  The  sword 
instead  of  entering  the  cut,  as  it  should  have  done,  struck 
the  ends  of  the  cants,  and  bent  to  one  side.  This  caused 
the  cants  to  deflect  slightly  from  a  right  line,  and  this 
deflection  cramped  the  lower  saw.  The  teeth  of  this  saw 
threw  the  cramping  cants  upward,  and  as  they  came  up 
the  teeth  of  the  upper  saw  caught  the  topmost  cant  and 
hurled  it  back  with  great  force.  The  projected  cant 
stuck  the  foot  of  the  plaintiff,  who  was  standing  at  the 


July,  1886.]  Sanborn  v,  Madera  Flume  etc.  Co.      265 

log-way,   about   forty   feet  distant,  attending  to   his  du- 
ties. 

About  the  time  the  mill  was  started,  the  plaintiflf  was 
employed  by  Woodsum  to  act  as  foreman  in  the  yard. 
His  duties  were  to  work  on  the  log-way,  look  after  the 
Chinese,  change  the  men  from  place  to  place,  and  keep 
the  mill  running.  He  had  nothing  to  do  with  the  ma- 
chinery ;  that  was  in  charge  of  White,  the  millwright. 

At  the  trial,  it  was  claimed  for  the  plaintiff  that  the 
accident  was  the  result  of  the  defectiveness  of  the  sword, 
and  we  think  the  jury  were  justified  in  so  finding. 

It  was  also  clahned  that  the  defectiveness  of  the  sword 
was  chargeable  to  the  negligence  of  the  defendant,  and 
we  think  the  evidence  fully  sustained  that  position. 
When  the  sword  was  made,  it  was  known  by  the  mechan- 
ics who  fashioned  it  to  be  a  bad  one  and  unsafe.  But  it 
was  the  duty  of  the  defendant  to  furnish  suitable  and 
safe  machinery,  and  it  could  not  divest  itself  of  liability 
by  intrusting  the  performance  of  that  duty  to  its  servants. 
The  rule  upon  this  subject  is  correctly  stated  in  Fuller  v. 
Tewell,  80  N.  Y.  52,  where  the  court  says  "that  acts 
which  the  master,  as  such,  is  bound  to  perform  for  the 
safety  and  protection  of  his  employees  cannot  be  dele- 
gated so  as  to  exonerate  the  former  from  liability  to  a 
servant  who  is  injured  by  the  omission  to  perform  the 
act  or  duty,  or  by  its  negligent  performance,  whether  the 
nonfeasance  or  misfeasance  is  that  of  a  superior  officer, 
agent,  or  servant,  or  of  a  subordinate  or  inferior  agent 
or  servant,  to  whom  the  doing  of  the  act  or  the  perform- 
ance of  the  duty  has  been  committed.  In  either  case,  in 
respect  to  such  act  or  duty,  the  servant  who  undertakes 
or  omits,  to  perform  it  is  the  representative  of  the  mas- 
ter, and  not  a  mere  co-servant  with  the  one  who  sustains 
the  injury.  The  act  or  omission  is  the  act  or  omission 
of  the  master,  irrespective  of  the  grade  of  the  servant . 
whose  negligence  caused  the  injury,  or  of  the  fact 
whether  it  was  or  was  not  practicable  for  the  master  to 
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act  personally,  or  whether  he  did  or  did  not  do  all  that 
he  personally  could  do  by  selecting  competent  servants,  or 
otherwise  to  secure  the  safety  of  his  employees."  See  also 
Beeson  v.  Green  Mountain  G.  M.  Co.,  57  Cal.  20. 

The  principal  question  presented  for  our  consideration 
relates  to  the  alleged  negligence  of  the  plaintiff.  It  is 
insisted  for  the  appellant  that  if  the  plaintiff  knew  or 
had  means  of  knowledge  of  the  defects  of  the  sword,  and 
still  voluntarily  continued  to  work  about  the  mill,  he  was 
guilty  of  such  negligence  as  would  prevent  his  recovering 
damages  in  the  action.  The  court  very  clearly  and  point- 
edly instructed  the  jury  that  if  the  plaintiff  knew  or  had 
the  means  of  knowledge  of  the  defects  in  the  sword,  and 
of  the  dangers  and  risks  likely  to  result  from  its  use,  then 
he  could  not  recover;  but  it  refused  to  give  an  instruction 
asked  by  the  defendant,  as  follows: — 

**  The  general  rule  is,  that  an  employer  who  provides 
machinery  must  see  that  it  is  suitable  and  fit  for  the  use 
for  which  it  is  intended,  but  this  rule  does  not  require 
the  owner  of  a  saw-mill  to  adopt  the  latest  improve- 
ments in  its  construction,  nor  does  the  relationship  of 
employer  and  employee  involve  a  guaranty  by  the  em- 
ployer of  the  employee's  safety.  When  a  party  works 
with  or  in  the  vicinity  of  a  piece  of  machinery  insuffi- 
cient for  the  purpose  for  which  it  is  employed,  or  for 
any  reason  unsafe,  with  a  knowledge  or  means  of  knowl- 
edge of  its  condition,  he  takes  the  risk  incident  to  the 
employment  in  which  he  is  thus  engaged,  and  cannot 
maintain  an  action  for  injuries  sustained  arising  out  of 
accidents  resulting  from  such  defective  condition  of  the 
machinery." 

We  think  the  rule  as  stated  by  the  court  correct,  and 
that  the  instruction  asked  was  rightfully  refused,  because  it 
failed  to  include  as  one  of  the  conditions  upon  which  the 
plaintiff  could  not  maintain  his  action  that  he  knew  or 
might  have  known  that  his  employment  involved  danger 
to  himself. 
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Shearman  and  Redfield,  in  their  work  on  NegHgence, 
after  stating  in  section  94  the  general  rule,  that  when  the 
servant's  action  is  founded  on  the  assumption  that  the 
master  ought  to  have  known  of  the  defect  which  caused 
the  injury  it  is  clearly  a  sufficient  defense  to  show  that 
the  servant  had  equal  means  of  knowledge,  say,  in  sec- 
tion 95 :  "  This  rule  has,  however,  been  very  properly 
held  to  be  applicable  only  to  such  defects  as  the  servant 
ought  reasonably  to  have  foreseen  might  endanger  his 
safety.  If  a  person  of  ordinary  prudence  would  not  have 
believed  that  the  servant  could  in  the  regular  discharge 
of  his  duties  be  injured  by  the  defect,  the  servant  may 
properly  disregard  it  without  losing  his  right  to  complain 
if  while  pursuing  his  ordinary  course  he  suffers  from  such 
defect." 

This  rule  was  recognized  in  Szveeney  v.  Central  Pacific 
R,  R.  Co.,  57  Cal.  15,  and  has  been  declared  to  be  the 
true  rule  in  many  other  cases. 

In  Russell  v.  Minneapolis,  32  Minn.  233,  the  court  said : 
"  We  shall  not  here  enter  into  any  general  discussion 
of  the  question  when  and  under  what  circumstances  a 
servant  takes  upon  himself  risks  incident  to  the  use  of 
unsafe  machinery  by  continuing  to  use  it  without  ob- 
jection after  knowledge  of  its  defective  character.  We 
simply  say  that  it  is  not  enough  that  the  servant  knew 
or  ought  to  have  known  the  actual  character  and  condi- 
tion of  the  defective  instrumentalities  furnished  for  his 
use.  He  must  also  have  understood,  or  by  the  exercise 
of  ordinary  observation  ought  to  have  understood,  the 
risks  to  which  he  is  exposed  by  their  use."  And  in  a 
later  case.  Cook  v.  St.  Paul,  32  Alb.  L.  J.  319,  the  same 
court  said :  "  It  is  one  thing  to  be  aware  of  defects  in  the 
instrumentalities  or  plan  furnished  by  the  master  for 
the  performance  of  his  services,  and  another  thing  to 
know  or  appreciate  the  risks  resulting  or  which  may  fol- 
low from  such  defects.  The  mere  fact  that  the  servant 
knows  the  defects  may  not  charge  him  with  contributory 


268  Sanborn  ^^  Madera  Flume  etc.  Co.  [Sup.  Ct. 

negligence  or  the  assumption  of  the  risks  growing  out  of 
them.  The  question  is,  Did  he  know,  or  ought  he  to 
have  known,  in  the  exercise  of  ordinary  common  sense 
and  prudence,  that  the  risks,  and  not  merely  the  defects, 
existed?" 

In  Mayes  v,  Chicago,  R.  L  &  P.  R'y  Co.,  14  N.  W.  Rep. 
340,  the  Supreme  Court  of  Iowa  said : — 

'*  He  must  have  known  or  possessed  the  means  of 
knowing  that  the  absence  of  the  blocks  was  a  defect 
causing  danger  to  him  and  to  others.  It  is  very  plain 
that  to  bring  the  case  within  the  rule  above  stated,  the 
intestate  must  have  known,  or  in  the  exercise  of  reason- 
able diligence  could  have  knowa,  the  dangers  and  perils 
resulting  from  the  absence  of  the  blocks.  Now,  if  it 
should  appear  that  the  intestate,  by  reason  of  his  lack  of 
experience,  did  not  know,  or  in  the  exercise  of  ordinary 
diligence  could  not  know,  of  these  perils  and  dangers,  the 
law  will  not  hold  that  he  waived  the  negligence  of  de- 
fendant." (See  also  Snow  v,  Housatonic  R.  R.  Co,,  8 
Allen,  441 ;  S.  C,  85  Am.  Dec.  720;  Lawless  v.  Connecticut 
River  R.  R.  Co.,  136  Mass.  5 ;  Dorsey  v.  Phillips  &  C.  Co., 
42  Wis.  598;  Lojsure  v.  Graniteville  M.  Co.,  18  S.  C.  28; 
Wharton  on  Negligence,  sec.  217.) 

Certain  other  instructions  were  given  at  the  request 
of  the  plaintiff,  and  are  claimed  to  have  been  erroneous; 
but  we  fail  to  see  that  they  misstated  the  law  of  the  case, 
or  in  any  way  prejudiced  the  defendant.  In  one  of  them 
the  jury  were  told  that  if  the  sword  was  obviously  insuf- 
ficient and  unsafe  for  the  purposes  for  which  it  was  in- 
tended and  used,  and  that  by  reason  of  such  insufficiency 
and  unsafeness  the  accident  happened,  without  any  fault 
or  negligence  on  plaintiff's  part,  he  was  entitled  to  a  ver- 
dict; and  in  the  other,  that  if  the  plaintiff  was  an  em- 
ployee of  the  defendant  at  its  mill,  and  it  was  no  part  of 
his  duty  either  to  put  up  or  keep  in  order  the  machinery 
of  the  mill,  then,  even  if  they  should  find  that  he  knew 
that  the  sword   which  was  alleged  to  have  caused  tihe 
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accident  was  defective,  that  fact  alone  did  not,  as  a 
matter  of  law,  charge  him  with  negligence  in  undertak- 
ing or  continuing  his  work  at  the  mill;  that  such  knowl- 
edge, if  it  existed,  was  merely  a  fact  to  be  weighed  by  the 
jury  in  determining  the  ultimate  question  of  his  negli- 
gence. 

It  is  urged  that  if  the  sword  was  "  obviously  insuffi- 
cient and  unsafe,"  then  the  plaintiff  could  not  have  been 
"without  any  fault  or  negligence."  But  why  not?  Not- 
withstanding the  sword  was  obviously  insufficient,  and 
therefore  known  to  the  plaintiff  to  be  unsafe,  still  he 
might  not  have  known  or  had  reason  to  suspect  that  it 
threatened  danger  to  him;  and  in  that  case,  as  we  have 
seen,  he  was  not  chargeable  with  negligence. 

Whether  the  plaintiff  was  negligent,  and  so  barred 
from  recovering  damages  for  his  injury,  or  not,  was  a 
question  of  fact,  and  not  of  law,  and  the  court  properly 
instructed  the  jury  that  the  plaintiff's  knowledge  of  the 
defectiveness  of  the  sword  was  only  one  of  the  probative 
facts  from  which  they  must  determine  upon  the  ultimate 
fact  of  his  negligence. 

It  is  also  claimed  that  the  court  erred  in  permitting 
the  witness  W.  F.  Parkinson,  when  called  in  rebuttal,  to 
answer  certain  questions  asked  by  counsel  for  plaintiff. 
We  are  unable  to  see  that  the  court  erred  in  its  rul- 
ings. 

The  witness  had  shown  himself  qualified  to  speak  as  an 
expert  of  saw-mill  machinery,  and  the  manner  of  operating 
it,  and  under  the  circumstances  the  question  seems  to  us  to 
have  been  pertinent  and  proper. 

In  our  opinion,  the  judgment  and  order  should  be  af- 
firmed. 

Searles,  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


270  Bettner  v.  Holt.  [Sup.  Ct 

[No.   11611.    Department  Two.  — July  28,   1886.] 

JAMES  BETTNER,  Appellant,  v.  L.  M.  HOLT,  Re- 
spondent. 

Libel  —  Breach  op  Trust  by  Agent  —  False  Publication  Chabo- 
INO  IS  Libelous  —  Obloquy.  —  The  action  was  brought  to  re- 
cover damages  for  an  alleged  libel.  The  plaintifT,  as  the  agent 
of  certain  residents  of  the  town  of  Riversioe,  who  were  interested 
in  the  cultivation  of  fruit,  had  taken  specimens  of  fruit  grown  by 
them  for  exhibition  at  the  World's  Fair  in  New  Orleans.  The 
alleged  libel  consisted  in  the  publication  in  a  newspaper  of  an  ar- 
ticle, quoted  in  the  opinion,  in  which  the  conduct  of  the  plaintiff 
as  such  agent  was  severely  criticised.  The  complaint  alleged  that 
the  article  intended  to  charge,  and  was  so  understood  by  its  read- 
ers, that  the  plaintiff,  in  violation  of  his  trust,  had  corruptly  failed 
to  make  a  proper  exhibit  of  fruit  sent  by  the  contributors,  but  had 
appropriateid  it  himself,  and  entered  it  in  his  own  name  and  for 
his  own  benefit;  that  the  exhibit  had  not  been  conducted  in  an  hon- 
orable or  upright  manner,  and  that  he  had  failed  to  make  any 
report  of  his  actions  as  such  agent,  because  the  report,  if  given, 
would  disclose  his  corrupt  and  dishonest  acts.  Eeldy  that  the  arti- 
cle was  calculated  to  expose  the  plaintiff  to  obloquy,  and  if  false, 
was  libelous. 

Id.  —  Obloquy  Defined.  —  To  expose  a  person  to  obloquy  is  to  expose 
him  to  censure  and  reproach. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion. 

Paris  &  Goodcell,  for  Appellant. 

Curtis  &  Otis,  for  Respondent. 

Foote,  C. —  Bettner  brought  an  action  against  Holt  for 
a  libelous  and  unprivileged  publication. 

The  complaint  was  demurred  to  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action ;  the  demurrer  was 
sustained,  and  the  plaintiff  not  having  filed  an  amended 
complaint  within  the  time  allowed  by  the  court,  judgment 
for  costs,  etc.,  was  given  in  favor  of  the  defendant,  from 
which  the  plaintiff  has  appealed. 

The  pleading  which  was  on  demurrer  held  insufficient  is 
as  follows: — 
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"  The  plaintiff  for  cause  of  action  against  the  defend- 
ant alleges, — 

"  That  the  plaintiff  and  others,  being  at  the  time  resi- 
dents of  Riverside  and  vicinity  in  this  county,  and 
largely  interested  in  the  raising  of  oranges  and  other 
fruits  in  that  locality,  sent  a  collection  of  such  fruits  to 
the  World's  Fair  held  at  New  Orleans  in  1884^-85,  to  be 
at  such  fair  entered  and  exhibited  for  premiums;  and 
this  plaintiff  and  H.  J.  Rudisill  attended  such  fair  in  charge 
of  said  fruit,  as  the  agents  and  representatives  of  all  such 
contributors,  to  see  that  said  fruit  was  properly  entered  and 
exhibited  at  said  World's  Fair. 

"  That  the  plaintiff  performed  his  duty  as  such  agent 

and  representative,  and  thereafter,  on  or  about  the day 

of  April,  1885,  returned  to  his  place  of  residence  at  said 
Riverside. 

"That  thereafter,  on  April  25,  1885,  the  defendant, 
being  at  the  time  the  editor  and  publisher  of  a  weekly 
newspaper  published  at  said  Riverside,  and  called  the 
Press  and  Horticulturist,  published  in  said  newspaper,  in 
a  regular  issue  thereof  of  that  date,  an  article  entitled  '  In- 
telligent Report  from  New  Orleans '  (referring  to  said 
World's  Fair),  in  which  article  the  defendant  used  and  pub- 
lished the  following  language: — 

"  '  After  a  lapse  of  several  weeks,  we  are  enabled  to  pub- 
lish a  report  from  the  citrus-fruit  contest  at  New  Orleans, 
in  which  Riverside  and  our  readers  generally  through- 
out California  are  so  universally  interested.  Although 
we  had  two  representatives  at  New  Orleans  [meaning 
this  plaintiff  and  H.  J.  Rudisill],  and  one  of  them  [mean- 
ing this  plaintiff]  returned  home  with  this  information 
in  his  pocket  two  weeks  ago,  yet  we  had  to  wait  till  the 
riorida  papers  bring  us  this  information,  so  that  it  could 
be  given  to  our  people,  who  furnished  the  fruit  with  which 
to  make  an  exhibit,' —  meaning  the  fruit  in  charge  of  this 
plaintiff  and  H.  J.  Rudisill  aforesaid.  Here  followed  in 
said  article  the  report  referred  to. 
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'*  That  in  said  issue  of  said  newspaper,  and  side  by 
side  with  said  article,  and  commenting  thereon,  the  de- 
fendant published  another  article,  etc.,  entitled,  *A  Little 
World's  Fair  History,'  in  which  the  defendant  used  and 
published  the  following  language : — 

"  '  Eighty  of  our  fruit-growers  contributed  164  boxes  of 
fruit,  an  average  of  more  than  two  boxes  each,  and  the 
exhibit  was  sent  to  New  Orleans,  Messrs.  James  Bettner 
and  H.  J.  Rudisill  going  to  take  charge  of  the  same  [mean- 
ing the  fruit  sent  by  this  plaintiflf  and  others  in  charge  of 
this  plaintiflf  and  H.  J.  Rudisill,  as  before  in  this  complaint 
alleged]. 

" '  We  have  done  our  very  best  by  telegraphing  and 
making  personal  applications  to  get  news  for  our  readers, 
and  up  to  the  present  time  have  got  no  report  of  what 
our  representatives  did  at  New  Orleans,  and  hence  have 
to  depend  entirely  on  Florida  reports  and  Kimball  Brothers 
of  National  City  for  news. 

"  '  We  find  that  out  of  eighty  contributors,  only  thirteen 
had  any  fruit  entered  for  premiums,  and  out  of  thirty-two 
entries,  James  Bettner  had  eleven  entered  in  his  name. 

"  '  When  it  came  to  lemons,  Mr.  E.  W.  Holmes  [meaning 
one  of  said  contributors  who  had  sent  fruit  in  charge  of 
this  plaintiflf  and  H.  J.  Rudisill]  picked  the  very  best  he 
had  to  send  to  New  Orleans,  and  yet  with  what  he  had 
left  he  took  the  premium  at  Riverside,  but  his  lemons 
were  not  entered  at  all  at  New  Orleans.  R.  P.  Waite  and 
scores  of  others  whom  we  might  mention  [meaning  others 
of  said  contributors]  were  also  left  out  in  the  cold. 

"  *  Messrs.  Kimball  Brothers  took  an  entire  citrus  fair 
to  New  Orleans,  and  were  at  liberty  to  enter  any  of  the 
fruit  therein  contained  in  their  own  name  for  premiums; 
hence  in  making  their  selections  they  had  an  entire  citrus 
fair  to  select  from.  In  the  Riverside  exhibit,  with  few  ex- 
ceptions, Mr.  Bettner  was  confined  to  his  own  exhibit  of 
eight  boxes  from  which  to  select  fruit  to  make  eleven  en- 
tries and  secure  five  premiums. 
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"  '  We  will  say  in  this  connection  that  the  officers  of  the 
fruit  company  here  in  Riverside  tried  to  conduct  the  ex- 
hibit  in  an  honorable,  upright  manner,  but  the  manage- 
ment got  beyond  their  control.  Those  who  shipped  the 
fruit  had  a  right  to  a  report  when  Mr.  Bettner  returned, 
but  not  a  word  has  he  made  public,  and  we  don't  blame 
him  for  not  wanting  to  make  one.' 

**  That  by  the  use  and  publication  of  said  words  and 
language,  used  and  published  by  the  defendant  as  afore- 
said, he  intended  to  charge  and  assert,  and  to  be  under- 
stood as  charging  and  asserting,  and  by  the  readers  of 
said  newspaper  was  in  fact  understood  as  charging  and 
asserting,  that  this  plaintiff,  in  violation  of  his  trust  as 
said  agent  and  representative,  had  corruptly  and  dishon- 
estly failed  to  make  a  proper  entry  or  exhibit  at  said 
World's  Fair  of  fruit  sent  by  said  contributors  in  his 
charge,  but  had  himself  appropriated  fruit  belonging  to 
others  of  said  contributors,  and  had  entered  and  exhib- 
ited in  his  own  name  and  for  his  own  benefit  fruit  that 
he  should  have  entered  and  exhibited  in  the  name  of  and 
for  the  benefit  of  some  other  or  others  of  said  contributors ; 
that  the  exhibit  of  fruit  so  sent  from  Riverside  was  not 
conducted  in  an  honorable  or  upright  manner,  because 
of  the  corrupt  and  dishonorable  action  of  this  plaintiff  as 
said  agent  and  representative;  and  that  plaintiff  had  re- 
fused to  furnish  information  to  said  newspaper,  or  to  make 
any  report  of  his  action  as  such  agent  and  representative, 
and  did  not  want  to  make  such  report  because  such  infor- 
mation or  report,  if  given  or  made,  would  disclose  corrupt 
and  dishonest  conduct  on  the  part  of  the  plaintiff  such 
as  was  charged  by  the  defendant  in  said  articles. 

"  That  said  charge,  so  made  and  published  by  the  de- 
fendant, and  so  understood  and  by  him  intended  to  be 
understood  by  the  readers  of  said  newspaper,  was  and  is 
false,  scandalous,  and  unprivileged,  and  did  and  does  ex- 
pose the  plaintiff  to  hatred,  contempt,  and  obloquy,  by  im- 
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puting  to  him  dishonesty  and  corruption  in  violation  of  his 
trust  as  said  agent  and  representative. 

"  That  said  articles  were  so  published  by  the  defend- 
ant as  editorials,  with  the  apparent  and  express  sanction 
and  authority  of  the  defendant  as  the  editor  and  publisher 
of  said  newspaper;  and  said  issue  of  said  newspaper  con- 
taining said  articles  was  by  the  defendant  widely  circu- 
lated among  the  people  of  said  Riverside  and  vicinity,  and 
throughout  this  county  and  state,  and  elsewhere,  and  said 
articles  were  generally  read  by  the  subscribers  of  said  news- 
paper and  others,  and  were  by  them  generally  understood 
to  have  the  sense  and  meaning  aforesaid,  and  to  charge 
the  plaintiff  with  corrupt  and  dishonorable  conduct,  as  here- 
inbefore stated. 

"  That  the  plaintiff  has  thereby  been  damaged  in  the  sum 
of  ten  thousand  dollars. 

"  Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  ten  thousand  dollars  and  costs." 

In  the  interpretation  to  be  placed  upon  language 
charging  the  publication  of  a  libel,  a  court  of  justice  is 
to  put  such  construction  upon  the  words  which  it  con- 
tains as  may  be  derived  "  as  well  from  the  expressions  used 
as  from  the  whole  scope  and  apparent  object  of  the  writer." 
{Spencer  v.  Southwick,  10  Johns.  259;  Cooper  v.  Greely, 
1  Denio,  358.) 

And  not  only  is  the  language  employed  to  be  regarded 
with  reference  to  the  actual  words  used,  but  according  to 
the  sense  and  meaning  under  all  the  circumstances  at- 
tending the  publication  which  such  language  may  fairly 
be  presumed  to  have  conveyed  to  those  to  whom  it  was 
published.  So  that  in  such  cases  the  language  is  uni- 
formly to  be  regarded  with  what  has  been  its  effect,  act- 
ual or  presumed,  and  its  sense  is  to  be  arrived  at  with 
the  help  of  the  cause  and  occasion  of  its  publication. 

And  in  passing  upon  the  sufficiency  of  such  language 
as  stating  a  cause  of  action,  a  court  is  to  place  itself  in 
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the  situation  of  the  hearer  or  reader,  and  determine  the 
sense  or  meaning  of  the  language  of  a  complaint  for 
libelous  publication  according  to  its  natural  and  popular 
construction.  (Townshend  on  Libel  and  Slander,  sec. 
133.) 

Applying  the  rules  thus  laid  down  to  the  construction 
of  the  publication  complained  of,  as  set  out  in  the  plead- 
ing, and  taking  in  connection  with  it  the  other  matters 
set  out  in  the  complaint,  it  seems  evident  that  the  plain- 
tiff was  charged  with  having  been  guilty  of  conduct  which 
was  calculated  and  did  expose  him  to  obloquy,  as  one  untrue 
to  a  trust  reposed  in  him  by  his  fellow-citizens  at  River- 
side, and  elsewhere,  and  if  the  charge  was  false,  it  was 
libelous. 

To  expose  one  to  obloquy  is  to  expose  him  to  censure  and 
reproach,  as  the  latter  terms  are  synonymous  with  the  word 
"  obloquy." 

If  under  all  the  facts  and  circumstances  as  set  out  in  the 
publication,  taken  together  with  those  stated  in  connec- 
tion with  it  in  the  complaint,  plaintiff  was  not  exposed  to 
the  censure  and  reproach  of  those  at  Riverside  and  else- 
where who  read  or  heard  read  the  publication  concern- 
ing him,  by  some  of  whom  it  was  alleged  he  had  been 
trusted  in  an  important  matter,  then  we  are  mistaken  both 
in  the  temper  and  disposition  of  men  in  like  circumstances, 
and  in  the  fair  and  unstrained  interpretation  of  the  language 
of  that  publication. 

The  complaint  was  sufficient  under  section  45  of  the  Civil 
Code. 

The  judgment  should  be  reversed  and  cause  remanded 
with  permission  to  the  defendant  to  answer  the  complaint 
if  so  advised. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  cause  remanded,  with 
permission  to  defendant  to  answer  the  complaint  if  so  ad- 
vised. 
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[No.   11438.     Department  Two.— July  28,   1886.] 

M.  M.  GREEN,  Appellant,  v.  R.  Y.  HAYES  et  al.,  Re- 
spondents. 

Indemnity  School  Lands  —  Defective  Selections  —  Confirma- 
tion TO  State  —  Previous  Settlement  —  Good  Faith  of  Set- 
tler —  Decision  of  Interior  Department.  —  Under  the  act  of 
Congress  of  March  1,  1877,  confirming  to  the  state  the  title  to 
indemnity  school  lands  the  selections  of  which  were  defective  or 
invalid,  but  excepting  from  the  confirmation  lands  on  which  a 
bona  fide  pre-emption  or  homestead  settlement  had  been  made 
previous  to  the  certification  to  the  state,  the  question  of  the  6ofia 
fidea  of  such  a  previous  settlement  is  one  of  fact,  or  of  mixed 
law  and  fact,  and  the  decision  of  the  department  of  the  interior 
thereon  in  a  case  involving  the  question  is  final. 

Id.  —  Patentee  from  State  —  Action  to  Quiet  Title  against  — 
Allegations  of  Fraud.  —  In  an  action  by  an  alleged  pre-emptor 
of  such  land,  claiming  title  under  a  previous  settlement,  to  quiet 
his  title,  as  against  a  patentee  from  the  state,  and  to  have  the 
title  of  the  latter  declared  void  on  the  ground  that  his  application 
to  purchase  the  land  from  the  state  was  fraudulent,  the  facts 
constituting  the  fraud  must  be  specifically  alleged  in  the  complaint 

Id.  —  Defective  Application  to  Purchase  —  Impeachment  of 
Patent  —  State  Title.  —  In  such  an  action,  the  plaintiff  cannot 
question    the    validity    of   the    patent    to    the    defendant    on    the 

f ground  that  his  application  to  purchase  was  defective  or  irregu- 
ar,  because  he  is  not  seeking  to  obtain  the  title  of  the  state. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

F.  H.  Howard,  Will  D.  Gould,  and  James  H.  Blanchard, 
for  Appellant. 

Wells,  Van  Dyke  &  Lee,  C.  E.  Thorn,  and  H.  T,  Hazard, 
for  Respondents. 

Belcher,  C.  C. —  The  only  question  presented  in  this 
case  is  as  to  the  sufficiency  of  the  complaint  when  tested 
by  a  general  demurrer. 

The  action  was  brought  to  quiet  the  plaintiff's  title  to 
eighty  acres  of  land  in  Los  Angeles  County,  and  the  ma- 
terial facts  alleged  in  the  complaint  are  as  follows : — 
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In  March,  1868,  one  Andrew  Jaughin  made  applica- 
tion to  purchase  the  land  in  question  from  the  state  of 
California  under  the  provisions  of  an  act  of  the  legisla- 
ture passed  April  27,  1863,  and  entitled  "  An  act  to  pro- 
vide for  the  sale  of  certain  lands  belonging  to  the  state." 
His  application  was  not  made  in  conformity  to  the  pro- 
visions of  that  act,  and  was  fraudulent  and  known  to  be 
so,  when  it  was  presented  to  the  state  locating  agent  for 
acceptance  and  approval.  The  land  was  within  the  ex- 
terior limits  of  a  Mexican  grant  which  had  been  regu- 
larly presented  to  and  confirmed  by  the  board  of  land 
commissioners  and  the  United  States  courts,  and  it  re- 
mained so,  and  was  claimed  by  the  Mexican  grantees 
until  the  thirty-first  day  of  October,  1871.  The  land 
was  sought  to  be  taken  in  lieu  of  a  part  of  a  sixteenth 
section,  which  at  the  time  of  the  application  was  also 
within  the  limits  of  a  Mexican  grant,  and  had  not,  by 
final  survey  of  the  grant  or  otherwise,  been  ascertained  or 
determined  to  be  lost  to  the  state. 

Knowing  all  these  facts,  the  state  locating  agent,  con- 
spiring with  Jaughin  to  unlawfully  divest  the  United 
States  of  the  title  to  the  land,  fraudulently  accepted  the 
application,  and  on  the  22d  of  April,  1868,  selected  and 
located  the  land  in  question  in  the  name  of  the  state  of 
California,  and  for  the  benefit  of  Jaughin,  as  indemnity 
school  land. 

In  May,  1870,  the  land  was  unimproved,  uncultivated, 
and  vacant  public  land;  and  on  the  sixth  day  of  that 
month  the  plaintiff,  being  then  a  qualified  pre-emptor, 
settled  thereon  as  a  pre-emption  settler,  with  the  inten- 
tion of  availing  himself  of  the  pre-emption  laws  of  the 
United  States,  and  erected  a  dwelling-house  and  made 
other  valuable  improvements  thereon.  After  his  settle- 
ment, and  while  the  state  selection  and  location  was 
pending  before  the  land  department,  he,  by  his  attorneys, 
notified  in  writing  the  commissipner  of  the  general  land- 
office  and  Secretary  of  the  Interior  of  his  claim,  and  par- 
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ticularly  called  attention  to  the  defects  and  illegalities 
of  the  state  selection  and  location;  but  notwithstanding 
such  notification,  the  commissioner  and  secretary  ap- 
proved the  location,  and  listed  the  land  to  the  state  as 
indemnity  school  land,  before  the  land  in  lieu  of  which 
it  was  taken  was  known  to  be  lost  to  the  state.  Jaughin 
obtained  a  certificate  of  purchase  for  the  land  from  the 
proper  officers  of  the  state,  and  assigned  the  same  to  R.  Y. 
Hayes. 

Hayes  obtained  a  patent  for  the  land  from  the  state, 
and  died.     The  defendants  are  his  successors  in  interest. 

The  plat  of  the  township  in  which  the  land  is  situated 
was  first  regularly  and  legally  filed  in  the  local  land-office 
on  the  twenty-first  day  of  November,  1871,  and  on  the  next 
day  the  plaintiff  filed  with  the  register  and  receiver  his 
declaratory  statement,  and  paid  them  the  fees  required 
therefor.  Afterwards,  having  fully  complied  with  the 
pre-emption  laws,  he  offered  to  make  proof  before  them 
of  his  settlement  and  improvements  and  residence  upon 
the  land,  and  his  qualifications  as  a  pre-emptor,  and  ten- 
dered the  government  price  for  the  land,  with  all  neces- 
sary fees;  but  the  register  and  receiver  rejected  his 
tender  of  proofs  and  payment,  and  refused  to  allow  him 
to  enter  the  land  because  of  the  indemnity  school  selec- 
tion, and  for  no  other  reason.  Plaintiff  appealed  from 
the  decision  of  the  register  and  receiver  to  the  commis- 
sioner of  the  general  land-office,  and  afterwards,  on  the 
tenth  day  of  March,  1876,  the  Secretary  of  the  Interior 
made  a  decision  to  the  effect  that  the  list  to  the  state 
was  invalid  and  void,  and  no  bar  to  the  claim  of  the 
plaintiff.  The  plaintiff  then,  on  the  fourth  day  of  April 
following,  again  appeared  in  the  local  land-office  and  proved 
up  his  claim,  paid  for  and  -entered  the  land,  and  re- 
ceived his  duplicate  receipt.  Afterwards,  the  Secretary  of 
the  Interior  ordered  a  rehearing  of  the  case  to  be  had,  in 
order  that  the  state  of  California  might  appear  and  contest 
the  plaintiff's  right  to  the  land. 
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A  rehearing  was  had  on  the  twenty-third  day  of  July, 
1877,  and  the  state,  by  its  attorney,  appeared  and  con- 
tested the  plaintiff's  rights.  Full  proofs  were  taken,  and 
as  a  result,  the  department  of  the  interior  found  all  the 
facts  to  be  as  claimed  by  plaintiff,  but  decided  that  the 
plaintiff  was  not  entitled  to  the  land,  because  at  the  time 
he  made  his  settlement  upon  it  as  a  pre-emptor  he  had 
knowledge  of  the  fraudulent  and  void  claim  of  Jaughin 
thereto. 

It  is  then  alleged  that  the  decision  of  the  secretary  was 
erroneous,  and  that  it  was  upon  a  question  of  law,  and  not 
of  fact,  that  the  claim  of  Jaughin  was  in  fact  no  bar  to 
plaintiff's  pre-emption  claim. 

The  court  below  sustained  a  demurrer  to  the  complaint; 
and  we  think  it  did  so  properly. 

On  March  1,  1877,  an  act  was  passed  by  Cong^ress  en- 
titled "  An  act  relating  to  indemnity  school  selections  in 
the  state  of  California,*'  and  commonly  known  as  the 
Booth  Act.     (19  U.  S.  Stats.  267.) 

By  the  first  section  of  the  act,  "  the  title  to  the  lands 
certified  to  the  state  of  California  known  as  indemnity 
school  selections,  which  lands  were  selected  in  lieu  of 
sixteenth  and  thirty-sixth  sections,  lying  within  Mexican 
grants,  of  which  grants  the  final  survey  had  not  been  made 
at  the  date  of  such  selection  by  said  state,"  was  confirmed 
to  the  state. 

By  the  second  section  of  the  act  it  is  provided  "that 
when  indemnity  school  selections  have  been  made  and 
certified  to  said  state,  and  said  selections  shall  fail  by 
reason  of  the  land  in  lieu  of  which  they  were  taken  not 
being  included  within  such  final  survey  of  a  Mexican 
grant,  or  are  otherwise  defective  or  invalid,  the  same  are 
hereby  confirmed,  and  the  sixteenth  and  thirty-sixth  sec- 
tions in  lieu  of  which  the  selection  was  made  shall,  upon 
being  excluded  from  such  final  survey,  be  disposed  of  as 
other  public  lands  of  the  United  States;  provided,  that  if 
there  be  no  such  sixteenth  or  thirty-sixth  section,  and  if 
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the  land  certified  therefor  shall  be  held  by  an  innocent 
purchaser  for  a  valuable  consideration,  such  purchaser 
shall  be  allowed  to  prove  such  facts  before  the  proper 
land-office,  and  shall  be  allowed  to  purchase  the  same  at 
$1.25  per  acre,  not  to  exceed  three  hundred  and  twenty 
acres  for  any  one  person;  provided,  that  if  such  person 
shall  neglect  or  refuse  after  knowledge  of  such  facts,  to 
furnish  such  proof  and  make  payment  for  such  land,  it 
shall  be  subject  to  the  general  land  laws  of  the  United 
States. 

By  this  section.  Congress  confirmed  to  the  state  such 
indemnity  school  selections  as  had  been  made  and  certi- 
fied to  it,  and  which  would  fail  by  reason  of  the  land  in 
lieu  of  which  they  were  taken  not  being  included  within 
the  final  survey  of  a  Mexican  grant,  "  or  are  otherwise 
defective  or  invalid."     (Martin  v,  Durand,  63  Cal.  39.) 

It  was  then  further  provided  in  the  act  that  the  con- 
firmation should  not  apply  to  mineral  lands,  etc.,  nor 
extend  to  the  lands  settled  upon  by  any  actual  settler 
claiming  the  right  to  enter,  not  exceeding  the  prescribed 
legal  quantity  under  the  homestead  or  pre-emption  laws; 
provided,  that  such  settlement  was  made  in  good  faith 
upon  lands  not  occupied  by  the  settlement  or  improve- 
ment of  any  other  person,  and  prior  to  the  date  of  certi- 
fication of  the  lands  to  the  state  by  the  department  of  the 
interior;  and  provided  further,  that  the  claim  of  such  set- 
tler should  be  presented  to  the  register  and  receiver  of  the 
district  land-office,  together  with  the  proper  proof  of  his 
settlement  and  residence,  within  a  given  time. 

It  is  clear  that  the  land  in  question  was  confirmed  to 
the  state  by  this  act  if  the  plaintiflf's  settlement  upon  it 
was  not  made  in  good  faith,  and  when  it  was  not  occu- 
pied by  the  settlement  or  improvements  of  any  other 
person. 

When  the  case  was  heard  before  the  department  of  the 
interior,  and  all  the  facts  were  presented,  that  department 
decided  that  the  plaintiflf  was  not  entitled  to  the  land. 
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What  the  facts  were  which  were  presented  before  the 
department  we  are  not  advised,  but  it  is  evident  the  de- 
cision must  have  been  made  upon  the  ground  that  plain- 
tiff's settlement  was  not  made  in  good  faith,  he  knowing 
at  the  time  of  Jaughin's  claim.  Whether  it  was  made 
in  good  faith  or  not  was  a  question  of  fact,  or  at  any  rate 
a  mixed  question  of  law  and  fact,  and  the  decision  of  the 
department  upon  it  was  final. 

"  It  would  lead  to  endless  litigation  and  be  fruitful  of 
evil  if  a  supervisory  power  were  vested  in  the  courts 
over  the  action  of  the  numerous  officers  of  the  land  de- 
partment on  mere  question  of  fact  presented  for  their 
determination."     (Quinby  v.  Conlan,  104  U.  S.  426.) 

"  It  is  a  sound  principle  that  when  there  is  a  mixed 
question  of  law  and  fact,  and  the  court  cannot  so  separate 
it  as  to  see  clearly  where  the  mistake  of  law  ia,  the  decis- 
ion of  the  tribunal  to  which  the  law  has  confided  the 
matter  is  conclusive."  (Marquejs  v.  Frisbie,  101  U.  S. 
476.) 

There  are  many  averments  in  the  complaint  of  fraud, 
conspiracy,  and  fraudulent  acts  on  the  part  of  the  de- 
fendant's grantor,  but  they  cannot  be  regarded,  because 
there  are  no  particulars  of  the  fraud  showing  what  it 
was,  and  how  it  was  perpetrated.  ( United  States  v.  Ather- 
ton,  102  U.  S.  372;  Semple  v.  Hagar,  27  Cal.  1^3;  Kent  v. 
Snyder,  30  Cal.  666.) 

Besides,  whatever  defects  or  irregularities  there  may 
have  been  in  Jaughin's  application  to  purchase  the  land 
from  the  state,  they  were  cured  by  the  issuance  of  the 
patent,  and  cannot  be  called  in  question  in  this  action, 
where  the  plaintiff  is  not  seeking  to  obtain  the  state's 
title. 

The  judgment  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.   11048.     In  Bank.  — July  28,  1886.] 

ANNIE  SCHUYLER,  Respondent,  v.  R.  J.  BROUGH- 
TON, Sheriff,  etc.,  Appellant. 

Husband  and  Wife  —  Deed  to  Mabbied  Woman  —  Communitt 
Propebty  —  Presumption.  —  Real  property  conveyed  to  a  mar- 
ried woman  by  a  deed  which  shows  on  its  tace  a  consideration  paid 
by  her  is  presumed  to  have  been  purchased  with  community  funds, 
and  to  be  community  property,  and  as  such  is  liable  for  the  debts 
of  the  husband.  The  presumption  may  be  overcome  by  extrinsic 
proof  that  the  consideration  paid  was  the  separate  funds  of  the 
wife;  but  in  the  absence  of  such  evidence,  the  presumption  is 
absolute  and  conclusive. 

Id.  —  Money  Bobbowed  by  Mabbied  Woman  —  Investment  of.  — 
Money  borrowed  by  a  married  woman  to  invest  in  real  property 
during  her  marriage  is  community  property,  unless  it  be  borrowed 
by  her  upon  the  faith  of  her  existinff  separate  property,  which 
she  mortgages  or  pledges  as  security  for  its  payment,  or  against 
which  her  contract  may  be  enforced. 

Id.  —  Consideration  fob  Pubchase  —  Pabtly  Sep  abate  and  Pabt- 
LY  BoBROWED  MoNEY.  —  Real  property  purchased  by  a  married 
woman  in  her  own  name,  partly  with  money  belonging  to  her 
separate  funds,  and  partly  with  money  borrowed  by  her  for  that 
purpose,  becomes  in  part  the  separate  property  of  the  wife,  and  in 
part  community  property.  In  such  a  case,  the  wife  becomes  a 
tenant  in  common  of  the  land  with  her  husband  in  the  proportion 
that  the  separate  funds  paid  by  her  bear  to  the  whole  purchase 
price. 

Id.  —  Community  Intebest  Liable  fob  Husband's  Debts.  —  Lands 
so  purchased,  so  far  as  they  are  community  property,  may  be 
taken  in  satisfaction  of  an  execution  against  the  husband. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B,  F,  Thomas,  for  Appellant. 

W,  C.  Stratton,  for  Respondent. 

McKee,  J.  —  By  an  execution  issued  upon  a  money 
judgment  recovered  on  the  18th  of  February,  1884,  by 
Henry  Miller  against  W.  H.  Schuyler,  the  sheriff  of 
Santa  Barbara  County  levied  upon  a  tract  of  land  as 
the  property  of  the  judgment  debtor.  The  land  was 
afterward  sold  at  execution  sale  according  to  law  to  the 
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judgment  creditor,  to  whom  the  sheriff  issued  a  certificate 
of  sale,  which  entitled  the  purchaser  to  a  deed  if  the  land 
was  not  redeemed  from  the  sale  within  the  time  allowed 
by  law  for  that  purpose.  No  redemption  having  been 
made  within  statutory  time,  the  sheriff  was  about  to  exe- 
cute and  deliver  to  the  purchaser  a  deed,  when  the  plain- 
tiff in  this  action,  who  is  the  wife  of  the  judgment  debtor, 
sued  out  an  injunction  to  restrain  the  sheriff  from  exe- 
cuting and  delivering  such  a  deed,  upon  the  ground  that 
the  land  is  her  separate  property,  and  was  not  subject  to 
the  judgment  and  execution  against  her  husband,  and 
that  the  deed,  if  executed  and  delivered,  will  create  a  cloud 
upon  her  title. 

Admittedly,  the  land  was  acquired  by  the  wife  during 
marriage,  and  after  the  rendition  of  the  judgment  against 
her  husband.  But  it  was  conveyed  to  her  in  her  own 
name  by  a  deed  which  on  its  face  showed  a  consideration 
paid  by  the  wife,  and  did  not  show  that  the  land  was 
conveyed  to  her  to  hold  as  her  separate  property. 

Where  real  property  has  been  conveyed  to  a  married 
woman  by  a  deed  which  shows  on  its  face  a  considera- 
tion paid  by  her,  the  legal  presumption  is  that  the  prop- 
erty was  purchased  by  community  funds,  and  became 
community  property  of  the  husband  and  wife;  and  as  such 
it  is  liable  for  the  debts  of  the  husband.  (Riley  v.  Pehl, 
23  Cal.  70;  Ramsdell  v.  Fuller,  28  Cal.  38;  S.  C.  87  Am. 
Dec.  103 ;  Peck  v.  Vandenberg,  30  Cal.  11 ;  Peck  v.  Brunt' 
magint,  31  Cal.  440;  S.  C,  89  Am.  Dec.  195;  V assault  v. 
Austin,  36  Cal.  691.) 

It  is  true  that  the  legal  presumption  which  arises  from 
the  face  of  the  deed  may  be  overcome  by  extrinsic  proof 
that  the  consideration  paid  was  the  separate  funds  of  the 
wife  {McDonald  v.  Badger ^  23  Cal.  393 ;  Austin  v.  F-^ught, 
23  Cal.  241;  Landers  v.  Bolton,  26  Cal.  393) ;  bui  in  the 
absence  of  such  proof,  the  presumption  is  absolute  and 
conclusive.  (Pixley  v.  Huggins,  15  Cal.  129.)  Pre- 
sumptively, therefore,   the  land   in  controversy  was   the 
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common  property  of  the  husband  and  wife,  and  subject 
to  the  judgment  and  execution  against  the  husband. 

To  overcome  that  presumption  in  this  case,  it  was  proved 
at  the  trial,  and  the  court  finds,  that  the  wife  purchased 
the  property  on  the  16th  of  May,  1883,  and  paid  therefor 
the  sum  of  nine  hundred  dollars. 

"  That  two  hundred  dollars  of  said  money  was  acquired 
by  plaintiff  by  gift  and  descent,  and  seven  hundred 
dollars  thereof  was  borrowed  by  her  of  her  sister,  who 
loaned  the  same  to  her  for  the  purpose  of  paying  a  part 
of  the  purchase  price  of  said  real  property;  and  plaintiff 
gave  to  her  said  sister  a  promissory  note  and  mortgage 
upon  said  real  property  for  the  amount  so  borrowed,  no 
part  of  which  has  been  paid. 

"  That  said  W.  H.  Schuyler,  the  husband  of  plaintiff, 
did  not  sign  said  note  or  mortgage,  and  no  part  of  the 
money  paid  for  said  real  property  was  the  separate  prop- 
erty of  said  W.  H.  Schuyler,  and  no  part  of  the  money  so 
paid  was  the  community  property  of  said  W.  H.  Schuyler 
and  plaintiff." 

There  is  no  doubt  that  property  acquired  after  mar- 
riage by  either  husband  or  wife,  by  gift,  bequest,  devise, 
or  descent,  with  its  rents,  issues,  and  profits,  is  the  sepa- 
rate property  of  the  spouse  who  acquires  it  (Deering's 
Annotated  Civil  Code,  sees.  162,  163)  ;  and  that  all  other 
property  acquired  after  marriage  by  either  husband  or 
wife,  or  both,  is  community  property.  (Deering's  An- 
notated Civil  Code,  sees.  164,  687.)  The  sum  of  two 
hundred  dollars,  which  the  plaintiff,  as  the  wife  of  W. 
H.  Schuyler,  acquired  by  gift,  was  therefore  her  separate 
property,  and  the  land  in  which  she  invested  that  money 
was  to  the  extent  of  the  investment  her  separate  real  prop- 
erty. But  the  sum  of  seven  hundred  dollars,  which  she 
borrowed,  was  not  acquired  by  gift,  bequest^  devise,  or  de- 
scent, nor  was  it  rents,  issues,  or  profits  of  property  so  ac- 
quired ;  it  was  money  acquired  by  contract. 

By  the  code  law,  a  married  woman  is  qualified  to  enter 
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into  contracts  as  freely  as  if  she  were  unmarried  (Civ. 
Code,  sec.  158),  and  the  obligation  which  springs  from 
any  contract  she  makes  is  enforceable  against  her  out  of 
her  separate  property.  (Civ.  Code,  sec.  170.)  It  follows 
that  a  married  woman  may  borrow  money  to  invest  in  real 
property,  but  money  borrowed  by  her  for  that  purpose  dur- 
ing marriage  will  be  regarded  in  law  as  community  prop- 
erty, unless  it  be  borrowed  by  her  upon  the  faith  of  exist- 
ing separate  property  belonging  to  her,  which  she  mort- 
gages or  pledges  as  security  for  its  payment,  or  against 
which  her  contract  may  be  enforced. 

In  this  case  the  money  borrowed  by  the  wife  was  not 
secured  by  mortgage  lien  or  otherwise  upon  existing 
separate  property  of  the  wife.  It  appears  that  she  had 
no  separate  property  other  than  the  two  hundred  dollars 
before  she  purchased  the  land.  Under  these  circumstances 
she  borrowed  the  seven  hundred  dollars,  "  for  the  purpose 
of  paying  a  part  of  the  purchase  price  of  said  real  prop- 
erty." The  money  borrowed  was  therefore  common 
property,  and  to  the  extent  of  the  common  fund  the  land 
in  which  she  invested  it  was  also  common  property,  against 
which  her  separate  contracts  could  not  be  enforced.  (Civ. 
Code,  sec.  170.) 

We  have,  then,  a  case  arising  out  of  a  transaction  by  a 
married  woman,  in  which  she  purchased  a  tract  of  land 
in  part  with  money  belonging  to  her  separate  funds, 
and  in  part  with  money  belonging  to  the  community 
funds;  so  that  the  land  became  in  part  separate  property 
of  the  wife,  and  in  part  common  property  of  the  husband 
and  wife.  Under  the  law,  a  husband  and  wife  may  ac- 
quire and  hold  real  property  in  joint  tenancy,  tenancy  in 
common,  or  as  common  property.  (Civ.  Code,  sec.  161.) 
By  the  purchase,  the  wife  therefore  became  a  tenant  in 
common  of  the  land  with  her  husband  in  proportion  of  the 
separate  estate  to  the  whole  purchase  price.  {Ewald  v, 
Corbett,  32  Cal.  498;  Estate  of  Holbert,  57  Ind.  259.) 

Such  being  the  case,  the  execution  upon  the  judgment 
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against  the  husband  ran  against  his  interest  in  the  land; 
and  the  purchaser  at  the  execution  sale  became  substi- 
tuted to  and  acquired  whatever  interest  the  execution 
debtor  had  in  the  land  (Civ.  Code,  sec.  700);  so  that  he 
was  legally  entitled  to  a  conveyance.  It  follows  that  the 
court  below  erred  in  holding  "  that  no  part  of  the  money 
paid  for  the  purchase  of  the  land  was  common  property." 
Judgment  and  order  reversed  and  cause  remanded. 

Ross,  J.,  Sharpstein,  J.,  and  Thornton,  J.,  concurred. 

Rehearing  denied. 


[No.   11260.     In  Bank.  — July  28,  1886.] 

W.  F.  EDGAR  ET  AL.,  Respondents,  v,  H.  J.  STEVEN 
SON,  Appellant. 

Practice  —  Amendment  to  Answer.  —  The  refusal  to  allow  a  de- 
fendant to  file  an  amended  answer  setting  up  matters  which  could 
be  proved  under  the  averments  of  the  original  answer  is  not 
erroneous. 

Id.  —  Finding  —  Party  Desiring  cannot  Dictate.  —  A  party  de- 
siring a  finding  upon  a  particular  point  should  specify  the  point 
to  the  court  without  dictating  the  terms  of  the  finding;  and  the 
refusal  of  the  court  to  make  certain  findings  presented  to  it 
as  facts  in  the  case  is  not  erroneous. 

Id.  —  Conflict  of  Evidence.  —  Where  the  evidence  is  conflicting,  a 
finding  will  not  be  disturbed  on  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  it. 

Water  Rights  —  Riparian  Proprietor  —  Use  of  Stream  —  Or- 
dinary Flow  —  Appropriation  —  Diversion  of  Surplus.  — 
A  riparian  proprietor,  who  has  appropriated  and  uses  all  the 
water  of  a  stream  crossing  his  land,  is  it  ordinarily  flows,  can- 
not restrain  the  diversion,  during  times  of  extraordinary  high 
water,  of  the  surplus  of  the  stream  not  used  or  appropriated  by 
him. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Henry  M.  Willis,  and  Rowell  &  Rowell,  for  Appellant. 

To  entitle  the  plaintiffs  to  an  injunction,  the  diversion 
must  be  such  as  to  create  a  perceptible  diminution  of  the 
stream,  and  deprive  the  plaintiffs  of  what  they  were  en- 
titled to,  and  cause  them  injury.  (Gould  on  Waters,  sees. 
213,  214;  Angell  on  Watercourses,  199;  Cooper  v.  Hall.  5 
Ohio,  321;  Moore  v.  Clear  Lake  W.  Co.,  68  Cal.  146; 
Creighton  v.  Kaweah  Canal  Co.,  67  Cal.  221;  Elliot  v. 
Fitchburg  R.  R.  Co.,  10  Cush.  191 ;  S.  C,  57  Am.  Dec.  85.) 

Curtis  &  Otis,  and  Byron  Waters,  for  Respondents. 

Thornton,  J. —  This  is  an  action  for  an  injunction  to 
restrain  the  diversion  of  water. 

We  cannot  perceive  that  the  defendant  was  injured  by 
the  refusal  of  the  court  below  to  allow  him  to  file  an 
amended  answer.  The  matters  averred  in  the  amended 
answer  might  all  have  been  proved  under  the  answer  orig- 
inally filed.  Error  without  injury  affords  no  ground  for 
reversal. 

The  defendant  presented  to  the  court  certain  findings, 
and  asked  the  court  "  to  find  the  same  as  facts  in  the  case/' 
which  the  court  refused,  and  defendant  excepted. 

That  this  is  not  error  we  consider  clearly  settled  in  this 
court  by  the  cases  of  Hidden  v.  Jordan,  28  Cal.  304,  and 
Miller  v.  Steen,  30  Cal.  402,  S.  C,  89  Am,  Dec.  124. 
See  Porter  v.  Woodzmrd,  57  Cal.  537,  538.  It  was  held  in 
Miller  v.  Steen,  supra,  that  a  party  requiring  a  finding 
upon  a  particular  point  should  specify  the  point,  without 
dictating  the  terms  of  the  finding.  The  right  of  the  party 
is  only  to  specify  or  suggest  the  point  on  which  a  finding 
is  required.  (See  cases  above  cited.)  For  the  above 
reasons,  we  hold  that  the  court  below  did  not  err  in  re- 
fusing to  find  as  facts  in  the  case  the  findings  presented. 

The  evidence  as  to  the  issue  whether  there  was  a  con- 
tinuous watercourse  through  the  lands  of  plaintiffs  was 
conflicting;  and  in  accordance  with  the  well-settled  rule 
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of  this  court,  there  can  be  no  reversal  on  the  ground  of 
insufficiency  of  the  evidence  to  justify  the  finding  on  that 
point. 

The  court  made  the  following  findings : — 

"  1.  That  the  plaintiffs  are  the  owners  and  in  posses- 
sion of,  and  their  grantors,  ancestors,  and  predecessors  have 
been  all  the  time  since  March,  1859,  the  owners  of  and  in 
the  possession  of,  the  land  and  premises  described  in  the 
complaint  herein. 

"  2.  That  for  more  than  twenty  years  immediately 
preceeding  the  commencement  of  this  action,  the  plaintiffs, 
and  their  grantors,  ancestors,  and  predecessors  in  interest, 
have  cultivated  the  aforesaid  land  in  orchard,  vineyard,  and 
usual  annual  crops,  and  are  still  so  doing. 

"  3.  That  there  is,  and  has  been  from  time  immemo- 
rial, a  natural  stream  of  water,  sometimes  known  as  Little 
San  Gorgonio  Creek,  and  sometimes  called  Edgar  Creek, 
which  is  the  same  that  is  designated  in  the  complaint  as 
Edgar  Creek,  which  has  its  source  in  the  mountains 
northerly  from  said  land  of  plaintiffs,  and  flows  in  its 
natural  course  to,  upon,  and  across  the  aforesaid  land  of 
plaintiffs;  said  stream,  before  it  reaches  said  land  of 
plaintiffs,  sinks  in  the  sand  at  several  places,  and  rises 
again  and  flows  above  the  ground,  but  it  is  one  continu- 
ous, well-defined  stream  and  watercourse  until  after  it 
crosses  and  passes  upon  and  over  and  across  said  land  of 
plaintiffs. 

"4.  That  for  many  years  last  past,  and  prior  to  the 
diversion  of  the  waters  of  the  said  stream  by  the  defend- 
ant as  alleged  in  the  complaint,  and  until  such  diversion, 
the  plaintiffs,  their  grantors,  ancestors,  and  predecessors, 
have  continuously  appropriated  and  used  all  the  water  of 
said  stream  upon  their  said  land  and  premises  for  do- 
mestic and  household  purposes  and  irrigating  their  said 
land,  except  during  times,  very  seldom  occurring,  of  ex- 
traordinary high  water  or  freshets,  and  the  use  of  the 
whole  thereof  in  its  ordinary  flow,  and  with  the  excep 
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tions  aforesaid,  has  always  been  since  so  appropriated  ami. 
used  by  plaintiffs,  their  grantors,  ancestors,  and  predeces- 
sors, and  now  is  necessary  for  the  proper  irrigation  and 
cultivation  of  said  land  of  plaintiffs,  and  for  domestic  and 
household  use  thereon. 

"  5.  That  at  the  time  the  defendant  diverted  the  waters 
of  said  stream  as  alleged  in  the  complaint,  and  ever 
since  until  now,  there  has  been  and  is  flowing  therein 
an  unusually  large  quantity  of  water,  by  reason  of  the 
unusually  heavy  rains  during  the  last  winter  and  spring, 
and  more  than  a  sufficient  quantity  for  the  proper  irri- 
gation and  cultivation  of  said  land  of  plaintiffs,  and  for 
domestic  and  household  or  any  beneficial  use  thereon,  and 
sufficient  for  all  such  purposes,  over  and  above  the  amount 
of  water  diverted  by  the  defendant. 

"  6.  That  the  water  diverted  by  the  defendant  as 
mentioned  in  the  complaint,  and  also  in  the  answer  of 
defendant,  is  water  of  the  streanv  described  in  the  com- 
plaint and  designated  therein  as  Edgar  Creek,  and  in 
the  answer  as  Little  San  Gorgonio  Creek,  and  would  in 
its  natural  course,  if  not  so  diverted  by  defendant,  flow 
down  to  and  upon  and  across  the  said  land  of  plaintiffs, 
and  during  the  ordinary  flow  of  the  stream,  to  wit,  ex- 
cept during  extraordinary  high  water  or  freshets,  the 
amount  of  water  diverted  by  the  defendant  would  nat- 
urally diminish  the  quantity  flowing  to  and  upon  and 
across  the  land  of  plaintiffs,  and  thereby  cause  great  in- 
jury to  and  destruction  of  the  orchard  trees,  vines,  and 
crops  growing  thereon,  and  great  and  irreparable  damage 
to  plaintiffs." 

It  will  be  observed  that  the  court  finds  that  for  manyi 
years  last  past,  and  prior  to  the  diversion  of  the  waters  of 
the  stream  in  controversy  by  defendant,  the  plaintiffs 
and  those  under  whom  they  claim  have  continuously 
appropriated  and  used  all  the  water  of  said  stream  upon 
their  lands  and  premises  for  domestic^ and  household 
purposes    and    for    irrigating    their   land,    except   during 
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times  of  extraordinary  high  water  or  freshets,  and  that 
the  use  of  the  whole  in  its  ordinary  How,  and  with  the 
exceptions  aforesaid,  has  always  been  so  appropriated  and 
used  by  plaintiffs  and  those  under  whom  they  claim,  and 
is  necessary  for  the  proper  irrigation  and  cultivation  of  the 
land  of  plaintiffs,  and  for  domestic  and  household  use 
thereon. 

By  examination  of  finding  5,  it  will  be  observed  that 
the  defendant  has  not  diverted  any  of  the  ordinary  flow 
of  the  stream,  but  only  during  freshets,  when  the  stream 
was  swollen  by  reason  of  unusually  heavy  rains,  and  though 
such  diversion  was  made  by  defendant,  still  sufficient  was 
left  for  all  the  needs  of  plaintiffs,  and  all  that  was  appro- 
priated by  them. 

It  thus  appears  that  the  defendant  has  only  diverted 
the  surplus  which  was  not  used  and  not  appropriated  by 
plaintiffs.  That  the  plaintiffs  are  not  entitled  to  an  in- 
junction restraining  defendant  from  using  such  surplus 
is  sustained  by  the  ruling  in  the  following  cases;  Brown 
V.  Smith,  10  Cal.  510;  Ortman  v.  Dixon,  13  Cal.  39;  Mc- 
Kinney  v.  Smith,  21  Cal.  374;  N,  C.  &  S.  C,  Co,  v.  Kidd, 
37  Cal.  313;  and  Smith  v.  O'Hara,  43  Cal.  375,  376. 

The  following  observations,  taken  from  the  opinion  of 
the  court  speaking  by  Sawyer,  C.  J.,  in  the  case  above 
cited  {N,  C,  &  S,  C  Co.  v.  Kidd,  supra),  are  applicable 
here :  "  That  the  mere  diversion  or  use  of  water  by  an- 
other is  no  injury  to  a  party  claiming  till  he  is  in  a  posi- 
tion to  use  it  himself,  and  even  after  he  has  acquired  a 
right,  during  any  cessation  of  his  ability,  to  use  it,  is 
settled  by  many  cases.  Nor  is  such  diversion  or  use,  or 
the  diversion  or  use  of  any  surplus  beyond  the  amount 
which  the  claimant  has  ability  to  use,  actionable.  Thus 
in  Brown  v.  Smith,  10  Cal.  510,  an  action  for  the  diver- 
sion of  water  from  Brown's  ditch,  which  had  the  prior 
right,  it  was  held  that  if  *  Brown's  old  ditch,  so  called, 
was  so  filled  with  tailings  during  the  winter  season  of 
1857  that  it  was  incapable  of  diverting  any  of  the  waters 
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of  Rabbit  Creek,  then  plaintiff  cannot  recover  for  loss  of 
water  from  that  ditch.*  And  again,  in  Ortman  v.  Dixon, 
13  Cal.  39 : '  He  was  entitled  to  all  whenever  all  was  neces- 
sary for  the  mill,  but  whenever  the  mill  did  not  need  or 
could  not  use  it  for  its  operations,  the  defendant  could 
use  it  for  his  purposes.'  McKinney  v.  Smith,  21  Cal.  381, 
recognizes  the  same  principle." 

The  court  below,  in  our  judgment,  found  that  defend- 
ant did  not  divert  and  never  diverted  any  of  the  waters 
appropriated,  used,  or  needed  by  the  plaintiffs,  and  ren- 
dered a  judgment  enjoining  defendant  from  using  the  sur- 
plus not  appropriated  which  he  had  a  right  to  use. 

In  this  judgment,  it  went  beyond  what  was  authorized 
by  the  findings.  A  judgment  restraining  defendant  from 
using  any  of  the  waters  of  the  stream  at  its  ordinary  flow 
would  be  proper  under  the  findings. 

The  judgment  should  therefore  be  reversed  and  the 
cause  remanded,  with  directions  so  to  modify  the  judg- 
ment as  to  restrain  the  defendant  from  diverting  any  ot 
the  waters  of  the  stream  referred  to  in  said  judgment  at 
its  ordinary  flow. 

Ordered  accordingly. 

Myrick,  J.,  McKee,  J.,  Sharpstein,  J.,  and  Morri- 
son, C.  J.,  concurred. 


[No.  20202.     In  Bank.  — July  30,  1886.] 

Ex  PARTE  THOMAS  P.  WINTER,  on  Habeas  Corpus. 

Action  fob  Support  and  Maintenance  —  Counsel  Fees  fob  Pros- 
ecution OF  Appeal  —  Trial  Court  mat  Order.  —  In  an  action 
by  a  wife  against  a  husband  for  permanent  support  and  main- 
tenance, after  an  appeal  has  been  taken  by  the  defendant  from 
an  order  made  pendente  lite,  directing  him  to  pay  counsel  fees 
to  the  plaintiff,  the  trial  court  has  power,  within  the  bounds  of 
a  proper  discretion,  to  order  him  to  pay  further  counsel  fees 
on  appeal. 

Application  for  a  writ  of  habeas  corpus.     The  facts 
are  stated  in  the  opinion. 
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George  D.  Collins,  and  Eugene  N.  Deuprey,  for  Peti- 
tioner. 

Tyler  &  Tyler,  contra. 

FooTE,  C — A  wife  brought  an  action  against  her 
husband  for  permanent  support  and  maintenance.  The 
court  pendente  lite,  upon  application  by  the  plaintiff,  made 
an  order  for  the  defendant  to  pay  counsel  for  her  use  $250 
as  counsel  fees, —  it  appearing  that  he  was  amply  able  to  do 
so,  and  she  having  no  means  otherwise  to  prosecute  her  ac- 
tion. 

From  that  order  the  defendant  appealed,  and  that  appeal 
is  still  pending  in  this  court. 

Afterwards,  the  court  below,  on  motion  duly  made,  or- 
dered the  defendant  to  pay  the  further  sum  of  $250  counsel 
fees  to  the  plaintiff's  counsel  for  her  use,  in  order  that  she 
might  prosecute  her  action  then  upon  appeal  as  aforesaid. 

The  defendant  failing  and  refusing  to  obey  that  order 
of  the  court,  or  to  appeal  therefrom,  he  was  ordered  to 
show  cause  why  he  should  not  be  committed  for  contempt 
in  disobeying  such  order. 

Upon  the  hearing  in  the  matter,  it  appeared  that  the 
plaintiff  had  no  money  or  property,  and  that  the  defend- 
ant had  community  property  and  funds  in  his  hands 
amounting  to  several  thousand  dollars,  and  that  it  was 
necessary  that  the  plaintiff  should  be  furnished  with 
money  to  enable  her  to  answer  the  appeal  from  the  first 
order  commanding  the  payment  of  counsel  fees  by  the 
defendant  as  aforesaid,  and  that  the  sum  of  $250  was  a 
reasonable  amount  for  that  purpose,  and  that  the  defend- 
ant was  amply  able  to  pay  the  same.  Whereupon  the  court 
ordered  the  defendant  to  pay  to  plaintiff's  counsel  for  her 
use  the  sum  of  $250  within  one  day  of  the  date  of  the  ser- 
vice upon  him  of  a  copy  of  said  order. 

The  order  last  mentioned  was  not  complied  with,  or  any 
appeal  taken,  therefrom. 

The  motion   for  contempt  against  the  defendant  then 
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came  on  to  be  heard,  and  the  defendant  appeared  by  his 
counsel;  it  was  then  shown  that  a  copy  of  the  order  of 
date  March  3d  had  been  duly  served  upon  the  defendant 
upon  that  day,  and  demand  made  upon  him  for  the  pay- 
ment of  the  sum  of  money  mentioned  therein;  that  the 
defendant  was  able  to  pay  the  same,  but  refused  to  do 
so,  showing  no  cause  for  such  refusal,  his  counsel  con- 
tending that  the  trial  court  had  no  power  or  authority  to 
make  or  to  enforce  its  order  in  the  premises. 

An  order  was  then  made,  of  date  the  eleventh  day  of 
March,  1886,  adjudging  the  defendant  guilty  of  contempt 
for  his  disobedience  of  said  order  of  March  3,  1886,  and 
ordering  him  to  pay  a  fine  of  five  dollars;  and  it  further 
appearing  that  said  defendant  was  still  able  to  pay  the 
sum  of  money  mentioned  in  said  order  of  March  3,  1886, 
he  was  ordered  to  be  taken  into  the  custody  of  the  sheriff 
of  the  city  and  county  of  San  Francisco,  and  to  be  im- 
prisoned in  the  county  jail  thereof  until  he  complied  with 
the  order  of  the  court  in  the  premises. 

On  the  twenty-second  day  of  April,  1886,  the  defend- 
ant applied  for  and  obtained  from  the  chief  justice  of 
this  court  a  writ  of  habeas  corpus  directed  to  Peter  Hop- 
kins, the  sheriff  aforesaid,  and  the  defendant  was  admit- 
ted to  bail  pending  the  determination  of  his  application 
to  be  discharged  from  custody. 

To  us  it  appears  that  the  learned  judge  below  was  by 
law  vested  with  the  power,  within  the  bounds  of  a  proper 
discretion,  to  make  the  order  for  the  payment  by  the  de- 
fendant of  the  sum  of  $250  counsel  fees  to  enable  his 
wife,  who  was  without  any  means  or  property,  otherwise 
than  as  obtained  from  him,  to  prosecute  her  action  then  on 
appeal. 

No  abuse  of  that  discretion  is  shown  by  the  record. 
The  defendant  has  all  the  community  property  in  his 
possession,  and  seeks  to  retain  it  in  defiance  of  a  legal 
order  of  the  court  to  furnish  therefrom  his  destitute  con- 
sort with  the  means  to  pay  counsel  to  represent  her  in 
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this  court.  Under  the  decision  in  the  case  of  Rcilly  v. 
Reilly,  60  Cal.  625,  626,  we  are  of  opinion  that  the  court 
below  could  make  the  order  which  was  disobeyed,  and  it 
should  be  upheld. 

The  petition  should  be  dismissed,  and  the  defendant  re- 
manded to  the  custody  of  the  sheriff. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  petition  is  dismissed,  and  defendant  remanded 
to  the  custody  of  the  sheriff. 

Ross,  J.,  dissenting. —  I  think  the  power  to  allow  a 
wife  counsel  fees  in  the  appellate  court  in  proper  cases 
is  vested  in  the  appellate  court  as  an  incident  to  the 
proper  exercise  of  its  jurisdiction,  and  that  it  does  not 
come  within  the  jurisdiction  of  the  court  from  which  the 
appeal  is  taken  to  make  such  allowance.  It  is  provided 
by  section  946  of  the  Code  of  Civil  Procedure :  "  When- 
ever an  appeal  is  perfected,  as  provided  in  the  preceding 
sections  of  this  chapter,  it  stays  all  further  proceedings 
in  the  court  below  upon  the  judgment  or  order  appealed 
from,  or  upon  the  matters  embraced  therein,  and  re- 
leases from  levy  property  which  has  been  levied  upon 
under  execution  issued  upon  such  judgment;  but  the 
court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action,  and  not  affected  by  the  order 
appealed  from."  But,  as  was  said  in  respect  to  a  simi- 
lar statute  by  the  Supreme  Court  of  Nevada  in  Lake 
v.  Lake,  17  Nev.  243,  I  do  not  think  the  grant  of  power 
to  proceed  "  upon  any  other  matter  included  in  the  action, 
and  not  affected  by  the  judgment  or  order  appealed  from," 
authorizes  the  court  below  to  do  what  it  cannot  do  if  no 
appeal  is  taken.  See  also  Stafford  v.  Stafford,  53  Mich. 
522 ;  Lake  v.  Lake,  16  Nev.  369. 

For  these  reasons,  I  think  the  petitioner  illegally  re- 
strained, and  that  he  should  be  discharged. 

Rehearing  denied. 
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[No.    11488.    Department  One.  — July  30,   1886.] 

THOMAS  p.  WINTER,  Petitioner,  v.  THE  SUPE- 
RIOR COURT  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO,  Respondent. 

AcnoN  FOB  Support  and  Maintenance  —  Obdeb  roB  Cowbel 
Fees  —  Stay  of  Trial  —  Discretion.  —  In  an  action  by  a 
wife  against  her  husband  for  permanent  support  and  maintenance, 
the  court  has  discretion  to  refuse  to  proceed  with  the  trial  at 
the  request  of  the  defendant  until  he  has  complied  with  an  order 
made  pendente  lite  directing  him  to  pay  counsel  fees  to  the  plain- 
tiff, or  imtil  the  order  has  been  reversed  or  annulled  on  appeal. 

Application  for  a  writ  of  mandate.  The  facts  are 
stated  in  the  opinion. 

George  D,  Collins,  and  Eugene  N.  Deuprey,  for  Peti- 
tioner. 

Tyler  &  Tyler,  for  Respondent. 

Foote,  C. —  The  wife  of  Thomas  P.  Winter  instituted 
against  him  an  action  for  permanent  support  and  main- 
tenance. Pendente  lite,  the  judge  of  the  Superior  Court 
to  whom  the  cause  had  been  assigned  for  trial  made  an 
order  directing  the  payment  to  the  wife  of  a  sum  of 
money  as  counsel  fees.  From  that  order  the  defendant 
took  an  appeal  to  this  court,  and  pending  that,  applied 
to  the  court  below  to  proceeed  with  the  cause  on  the  day 
upon  which  it  had  been  set  for  trial,  said  day  having 
been  specified  before  the  order  to  pay  counsel  fees  was 
made.  This,  it  is  alleged  by  him,  the  court  refused  to  do, 
and  he  applied  for  and  obtained  a  writ  of  mandate  from 
this  court  for  such  judge  to  show  cause  why  he  had  not 
proceeded  to  the  trial  of  the  action  of  Annie  Winter  v. 
Thomas  P,  Winter. 

From  the  answer  of  the  trial  judge,  it  appears  **  that  he 
refused  to  compel  the  plaintiff  to  try  said  cause "  until 
the  order  for  the  payment  of  counsel  fees  had  been  com- 
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plied  with,  or  until  this  court  had  reversed  or  annulled  that 
order. 

It  does  not  appear  to  be  disputed  in  any  quarter  that 
the  plaintiff  is  the  wife  of  Thomas  P.  Winter. 

Under  such  circumstances,  we  cannot  say  that  the  learned 
judge  abused  the  discretion  vested  in  him  as  to  when  causes 
before  him  should  be  set  for  trial. 

We  are  of  opinion  that  the  petition  should  be  dismissed 
and  the  writ  denied. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  petition  is  dismissed  and  writ  denied. 


[No.   8879.     In   Bank.  — July  30,   1886.] 

GEORGE  W.  FRINK,  Appellant,  v.  RICHARD  ROE 
ET  AL.,  Respondents. 

Execution  —  Design/.tion  or  Propebtt  to  be  Levied  on  —  Waiveb 
OF  Right  by  Debtor  —  Regularity  or  Le>'y.  —  Under  section 
189  of  the  practice  act  of  1850,  an  execution  debtor  had  the  right 
of  designating  the  property  to  be  levied  upon,  but  he  could  not 
defeat  a  levy  by  neglecting  or  refusing  to  exercise  the  right ;  and  in 
the  absence  of  a  showing  that  such  right  was  exercised  by  the 
debtor  and  disregarded  by  the  officer,  the  former  cannot  be  heard 
to  complain,  nor  can  a  stranger  to  the  writ,  having  no  interest  in 
or  lien  upon  the  property  seized,  question  the  regularity  of  the 
lev-y  for  such  cause. 

Id.  —  Notice  of  Sale  —  iNroRMALnr  in.  —  A  failure  to  give  the 
proper  notice  of  a  sale  of  real  estate  under  an  execution  does 
not  invalidate  the  sale. 

Id.  —  Sme  under  Execution  —  What  Estate  Passes  by.  —  On 
a  Bale  of  real  property  under  execution,  the  interest  or  estate  of 
the  judgment  debtor  in  the  property  at  the  date  of  the  sale  passes 
to  the  purchaser,  although  acquired  after  the  levy  of  the  execution. 

Ejectment  —  Common  Source  of  Title  —  Evidence  of  Prior 
Title.  —  In  an  action  of  ejectment,  where  both  parties  claim 
to  deraign  title  from  the  same  source,  the  plaintiff  need  not  intro- 
duce in  evidence  any  conveyance  from  the  former  owner  to  the 
person  having  the  common  source  of  title. 

Power  of  Attorney  —  Evidence  to  Interpret  or  Enlarge  Powers. 
—  Parol  evidence  ib  admissible  to  interpret  the  powers  conferred 
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by  a  power  of  attorney,  but  not  for  the  purpose  of  enlarging  them 
or  conferring  others  not  enumerated. 

Id.  —  Power  to  Sell  —  Agent  camnot  Sell  in  Payment  of  his 
Own  Debts  —  Notice  by  Pubchaser.  —  An  agent  authorized 
to  sell  and  convey  the  property  of  his  principal  cannot,  as  against 
the  principal,  convey  it  in  trust  for  the  payment  of  his  own  debts 
to  one  who  has  notice  of  the  terms  of  the  agency. 

Fraudulent  Conveyance  —  Validity  op  Inter  Sb.  —  A  convey- 
ance for  the  purprose  of  defrauding  the  creditors  of  the  grantor  is 
valid  and  binding  as  between  the  parties,  and  as  to  all  other  per- 
sons except  creditors  of  the  grantor. 

Id.  —  Fraud  on  Subseqltent  Pubcqasers  —  Conveyance  cannot 
BE  Questioned  in  Ejectment.  —  Under  the  statute  of  frauds  of 
1850,  a  sale  with  the  intent  to  defraud  subsequent  purchasers  is 
fraudulent  as  against  such  purchasers  for  a  valuable  consideration 
and  without  notice,  and  as  against  such  purchasers  with  notice 
if  the  grantee  in  the  fraudulent  conveyance  was  privy  to  the  fraud. 
But  the  validity  of  the  conveyance  cannot  be  questioned  in  an 
action  of  ejectment  if  the  pleadings  contain  no  proper  allegations 
of  the  fraud. 

Power  of  Attorney  —  Revocation  —  Interest  of  Agent  —  Con- 
sideration. —  A  power  of  attorney,  although  expressly  stipulated 
to  be  irrevocable,  may  be  revoked  at  the  will  of  the  principal, 
if  the  agent  has  no  interest  in  its  execution,  and  there  is  no  valid 
consideration  therefor. 

Id.  —  Power  when  Irrevocable.  —  Where  a  power  of  attorney  is 
given  for  a  valuable  consideration,  or  is  coupled  with  an  interest, 
or  is  part  of  a  security  for  the  payment  of  money  or  the  per- 
formance of  some  other  lawful  act,  it  is  irrevocable,  whether  so 
expressed  upon  its  face  or  not. 

Id.  —  Death  of  Principal.  —  The  death  of  the  principal  revokes  a 
power  of  attornejr,  except  where  the  power  is  coupled  with  an 
interest  in  the  thing  actually  vested  in  the  agent. 

Id.  —  Power  Coupled  with  Interest  Defined.  —  To  constitute  a 
power  coupled  with  an  interest,  the  interest  must  be  in  the  sub- 
ject-matter over  or  concerning  which  the  power  is  to  be  exercised; 
an  interest  in  that  which  is  to  be  proauoed  by  the  exercise  of 
the  power  is  not  sufficient. 

Id.  —  Power  to  Sell  Realty  —  Interest  of  Agent  in  Subject- 
matter.  —  An  agent  to  sell  real  property  has  not  a  power  coupled 
with  an  interest  unless  the  instrument  containing  the  power  g^ves 
him  such  an  interest  or  estate  in  the  land  as  will  entitle  him  to 
execute  the  power  in  his  own  name. 

Id.  —  Fraudulent  Conveyance  by  Agent  —  When  not  Void.  — 
Where  a  sale  of  real  estate  is  made  by  an  agent  under  a  power 
authorizing  him  to  sell  and  convey,  and  it  appears  upon  the  face 
of  the  dec^  when  compared  with  the  power  that  he  has  complied 
with  tne  requirements  of  the  latter,  the  leffal  title  will  pass  to 
the  grantee,  and  remain  in  him  and  those  holding  under  him  until 
set  aside  by  a  court  of  equity,  notwithstanding  the  agent  may 
have  violated  his  duty  to  the  principal  by  fraudulent  practices 
which  do  not  appear  in  the  deed. 

Id.  —  Conveyance  in  Excess  of  Authority  —  When  Void.  —  If, 
on  the  contrary,  the  agent  acts  without  and  in  excess  of  the 
authority  conferred  upon  Mm,  and  his  want  of  authority  is  ap- 
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parent  upon  the  face  of  the  record,  his  attempted  action  is  void, 
and  a  conveyance  under  such  circumstances  is  not  simply  voidable, 
but  absolutely  void,  and  advantage  may  be  taken  of  it  in  what- 
ever court  or  proceeding  it  may  be  proflFered  as  a  basis  of  title. 

Id.  —  Recordinq  Power  of  Attorney  —  Notice  to  Subsequent 
Purchasers.  —  A  power  of  attorney  to  sell  and  convey  real  estate, 
if  duly  recorded,  is  notice  to  subsequent  purchasers  dealing  with 
the  agent,  in  relation  to  the  property,  of  the  terms  of  the  agency. 

Id.  —  Evidence  to  Show  Interest  of  Agent.  —  The  action  was 
brought  to  recover  the  possession  of  certain  land  originally  owned 
by  one  Rising,  who  conveyed  it  by  an  absolute  deed  to  one 
Hodgdon.  At  the  time  of  the  conveyance,  Hodgdon  executed  to 
Rising  a  power  of  attorney  authorizing  him  to  sell  and  convey 
the  land.  The  plaintiff  claims  title  under  a  deed  executed  by 
Rising,  as  the  attorney  in  fact  of  Hodgdon,  after  the  death  of 
the  latter.  Eeld,  that  parol  evidence  was  inadmissible  to  show 
that  the  power  given  to  the  attorney  was  coupled  with  an  interest 
in  the  land,  or  that  he  retained  an  interest  therein  after  the  execu- 
tion of  his  deed  to  Hodgdon. 

Tax  Deed  —  Recital  —  Sale  —  Invalidity  of  Deed.  —  A  tax 
deed  which  recites  that  the  tax  collector  offered  the  land  on  which 
the  tax  was  levied  for  sale  as  one  parcel,  instead  of  offering  it  to 
the  person  who  would  take  the  least  quantity  and  pay  the  tax, 
is  void. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  tax  deed  referred  to  in  the  opinion  was  offered  in 
evidence  by  the  plaintiff,  and  excluded.  It  recited  that 
the  tax  collector  offered  the  land  at  public  auction  as  one 
parcel,  instead  of  offering  the  smallest  quantity  which  any 
purchaser  would  be  willing  to  take  and  pay  the  tax.  The 
further  facts  are  stated  in  the  opinion. 

E.  A.  &  G.  E.  Lawrence,  Taylor  &  Haight,  and  Mich, 
Mullany,  for  Appellant. 

The  power  of  attorney  was  irrevocable  at  death,  be- 
cause coupled  with  an  interest  and  being  for  a  valuable 
consideration.  {Barr  v.  Schroeder,  32  Cal.  617;  Tr avers  v. 
Crane,  15  Cal.  12;  Blackstone  v.  Buttermore,  53  Pa.  St. 
268;  Coif  in  v.  Landis,  46  Pa.  St.  434;  Story  on  Agency, 
sec.  476;  McGregor  v.  Gardner,  14  Iowa,  326.)  The  deed 
from  Rising  to  Hodgdon  was  a  voluntary  conveyance  in 
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fraud  of  subsequent  purchasers.  Such  deeds  are  void  at 
common  law  without  the  aid  of  the  statute  of  frauds.  (Kerr 
on  Fraud  and  Mistake,  238;  Bump  on  Fraudulent  Con- 
veyance, 268 ;  Kimball  v.  Hutchins,  3  Conn.  450 ;  Vcmce  v. 
Boynton,  8  Cal.  660.)  The  deed  of  Rising  in  trust  for  the 
payment  of  his  debts  was  voidable,  but  not  void.  {Marsh 
V.  IVhitmore,  21  Wall.  178;  Bassett  v.  Brozvn,  105  Mass. 
551 ;  Greenwood  v.  Spring,  54  Barb.  375 ;  Uhlich  v.  Muhlke, 
61  111.  499 ;  Leach  v.  Fowler,  22  Ark.  143 ;  Estes  v.  Boothe, 
20  Ark.  583;  Wadsworth  v.  Gay,  118  Mass.  44;  Adams 
Min.  Co.  V.  Senter,  26  Mich.  73 ;  Gaines  v.  Acre,  Minor, 
142;  Pomeroy's  Equity,  sees.  957-959.) 

McAllister  &  Bergin,  and  T.  B.  Bishop,  for  Respondents. 

The  deed  of  Rising  after  the  death  of  Hodgdon  was 
void.  (  Trovers  v.  Crane,  15  Cal.  16 ;  Barr  v.  Schroeder,  32 
Cal.  617.)  The  deed  of  Rising  in  trust  for  the  payment 
of  his  debts  was  void.  (Dtipont  v.  Wertheman,  10  Cal. 
367;  Mott  v.  Smith,  16  Cal.  557;  Meade  v.  Brothers,  28 
Wis.  693;  Bostick  v.  Hardie,  30  Ga.  836.)  The  invalidity 
was  patent  upon  the  record,  and  all  parties  dealing  with  the 
property  took  with  notice.  (Hassey  v.  Wilkie,  55  Cal.  525; 
Brush  V.  Weare,  15  Pet.  Ill;  Wilson  v.  Castro,  31  Cal. 
435.)  The  power  of  attorney  was  not  coupled  with  an  in- 
terest. {Hunt  V.  Rousmanier,  8  Wheat.  174;  Bonney  v. 
Smith,  17  111.  531 ;  Barr  v.  Schroeder,  32  Cal.  617 ;  Tharp 
V.  Breuneman,  41  Iowa,  254;  Reed  v.  Welsh,  11  Bush, 
450.)  The  use  of  the  word  "  irrevocable  "  in  a  power  of 
attorney,  when  not  coupled  with  an  interest,  confers  no 
greater  authority  upon  the  agent  than  an  ordinary  power  of 
attorney.  {Walker  v.  Denison,  86  111.  144;  McGregor  v. 
Gardner,  14  Iowa,  340;  Blackstone  v.  Buttermore,  53  Pa. 
St.  267.) 

Searls,  C. —  This  is  an  action  of  ejectment  to  recover 
a  portion  of  South  Beach  block.  No.  25,  of  the  city  and 
county  of  San  Francisco. 
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Defendants  had  judgment,  from  which  and  from  an  or- 
der denying  a  new  trial  plaintiff  appeals. 

The  appeal  was  heard  by  Department  Two  of  this  court, 
and  a  judgment  of  reversal  rendered  June  29,  1885.  Up- 
on petition,  a  hearing  in  bank  was  ordered,  and  after  oral 
argument  and  filing  of  additional  briefs,  the  cause  is  again 
presented  for  decision. 

At  the  trial,  the  plaintiff,  for  the  purpose  of  proving 
title  in  himself,  introduced  in  evidence  the  judgment  roll, 
etc.,  in  case  of  Peier  Smith  v.  City  of  San  Francisco,  from 
which  it  appears  judgment  in  favor  of  plaintiff  was  entered 
March  4,  1851. 

Plaintiff  also  offered  in  evidence  a  sheriff's  deed  from 
the  city  of  San  Francisco,  by  J.  C.  Hayes,  sheriff,  to  John 
McHenry,  dated  June  17,  1851,  and  recorded  June  21, 
1851,  which  deed  was  executed  pursuant  to  a  sale  of  the 
demanded  property  made  June  14,  1851,  under  an  exe- 
cution issued  upon  said  Peter  Smith  judgment  March  10, 
1851,  and  levied  on  said  property. 

It  appears  that  after  notice  of  sale  under  the  execution, 
an  injunction  issued  whereby  the  proceedings  were  stayed 
until  May  10,  1851,  when  a  venditioni  exponas  issued,  un- 
der which  the  sale  was  made  on  the  date  above  mentioned. 

Plaintiff  deraigns  title  under  the  sheriff's  deed  through 
sundry  mesne  conveyances. 

In  the  former  opinion,  it  was  said,  "  the  sale  under  the 
execution  issued  on  the  judgment  in  Smith  v.  City  of  San 
Francisco  was  regular,  and  passed  all  the  title  which  the 
city  had  on  the  day  of  sale. 

"  The  sheriff's  deed  passed  such  title  to  the  purchaser, 
and  such  title  came  regularly  by  proper  conveyances  to  and 
vested  in  D.  B.  Rising,  under  whom  both  of  the  parties  to 
this  action  claim." 

Counsel  for  respondents  challenge  this  conclusion,  and 
contend  that  no  title  passed  under  the  sheriff's  deed  to  Mc- 
Henry, and  in  support  of  their  contention  call  attention  to 
the  facts, — 
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1.  That  the  premises  in  question  constitute  a  part  of 
what  is  known  as  the  beach-and-water-lot  property,  the 
title  to  which  vested  in  the  city  under  the  act  of  March  20, 
1851.     (Stats.  1851,  p.  327.) 

2.  That  under  the  law  in  force  in  1851,  a  judgment 
created  no  lien  on  real  estate  unless  a  transcript  of  it  were 
filed  in  the  office  of  the  recorder  of  deeds.  (Stats.  1851, 
p.  443,  sec.  172.) 

3.  That  under  section  184  of  the  practice  act  of  1850, 
"  the  following  property  shall  be  liable  to  be  seized  and  sold 
on  execution.  .  .  .  All  the  real  estate  not  exempt  by 
law  whereof  the  defendant,  or  any  person  for  his  use,  was 
seised  on  the  day  of  the  rendition  of  the  judgment,  or  at 
any  time  thereafter." 

That  under  section  189,  "  the  person  against  whom  an 
execution  for  money  is  issued  shall  have  the  right  to  des- 
ignate the  property  to  be  levied  upon,"  and  that  twenty 
days'  notice,  either  printed  or  in  writing,  was  required  to 
be  posted  prior  to  sale. 

From  the  facts  hereinbefore  stated,  it  will  appear  that 
title  to  the  demanded  premises  vested  in  the  city  subse- 
quent to  the  issue  and  levy  of  the  execution,  and  subse- 
quent to  the  notice  of  sale,  but  before  the  sale  took 
place. 

The  right  of  a  defendant  in  an  execution  to  designate 
the  property  to  be  levied  upon  is  personal  to  himself,  and 
may  be  waived.  An  officer  may  not  deny  the  right  if 
claimed.  (Ashby  v.  Dillon,  19  Mo.  619 ;  State  v.  Willis, 
33  Ind.  118.) 

If  the  debtor  is  absent,  the  officer  need  not  hunt  him  up, 
or  wait  for  his  return.  (Cook  v.  Garza,  13  Tex.  431; 
People  v.  Palmer,  46  111.  398.) 

Clearly,  the  defendant  in  an  execution  under  a  statute 
giving  him  the  right  of  designating  the  property  to  be 
levied  upon  cannot  defeat  a  levy  by  neglect  or  refusal  to 
exercise  his  statutory  right,  and  in  the  absence  of  a  show- 
ing that  such  right  was  exercised  by  defendant,  and  dis- 
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regarded  by  the  officer,  the  former  cannot  be  heard  to  com- 
plain, nor  can  a  stranger  to  the  writ,  having  no  interest  in 
or  lien  upon  the  property  seized,  be  permitted  to  question 
the  regularity  of  the  levy  for  such  cause. 

A  failure  to  give  the  proper  notice  of  a  sale  of  real  es- 
tate under  execution  does  not  invalidate  the  sale;  and  in 
Smith  V.  Handall,  6  Cal.  47,  it  was  held  not  to  afford  suffi- 
cient cause  for  setting  it  aside.  (Harvey  v.  Fisk,  9  Cal. 
94;  Cloud  v.  El  Dorado  Cowity,  13  Cal.  133;  Shores  v. 
Scott  River  IV.  Co,,  17  Cal.  628 ;  Sismon  v.  Eckstein,  22 
Cal.  590;  Blood  v.  Light,  38  Cal.  649.)  These  preliminary 
questions  disposed  of,  it  only  remains  to  inquire  whether 
the  title  acquired  by  the  city  subsequent  to  the  levy  of 
the  execution,  and  before  the  sale  passed  to  the  purchaser. 

The  purchaser  at  an  execution  sale  acquires  the  real  in- 
terest of  the  defendant  and  nothing  more.  It  is  not  like 
a  sale  in  market  overt,  in  which  the  apparent  interest  of 
the  seller  passes  to  the  purchaser,  but  as  a  rule  (to  which 
there  are  few  exceptions)  the  latter  takes  the  precise  in- 
terest of  the  defendant.  An  after-acquired  title  by  the 
judgment  debtor  does  not  pass  to  the  purchaser. 

The  sheriff,  as  the  enforced  agent  of  the  defendant,  can 
give  no  warranty  or  covenant  to  bind  or  affect  any  after- 
acquired  title. 

The  judgment  and  execution  constitute  the  charter,  the 
warrant  of  authority  to  the  officer.  They  are  evidence 
of  his  authority,  and  taken  together  indicate  his  duty,  noth- 
ing more. 

The  sale  itself  is  measured  by  the  deed,  and  the  authority 
to  make  it  being  in  the  officer,  the  purchaser  may,  as  wa5 
said  in  Blood  v.  Light,  38  Cal.  640,  rely  upon  the  legal 
presumption  that  the  acts  of  the  officer  preceding  the  sale 
have  been  duly  performed ;  "  that  the  officer  has  found 
no  personal  property;  that  he  has  seized  upon  the  land 
which  he  is  about  to  sell,  and  that  he  has  advertised  the 
sale  as  required  by  law."  (Cloud  v.  El  Dorado  County, 
12  Cal.  133;  Clark  v.  Lockwood,  21  Cal.  224.) 
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The  statute  is  directory  so  far  as  it  deals  with  the  man- 
ner in  which  the  writ  is  to  be  executed.  {Smith  v.  Ran- 
dall,  6  Cal.  47;  Webber  v.  Cox,  6  T.  B.  Mon.  110  ;Hayden 
V.  Dunlap,  3  Bibb,  216.) 

If  the  officer  fails  to  comply  with  these  merely  direc- 
tory provisions,  it  is  sufficient  cause  to  set  aside  the  sale 
on  application  of  the  parties,  but  such  failure  does  not  ren- 
der the  sale  void.  {San  Francisco  v.  Riley,  21  Cal.  59.) 
In  the  case  at  bar,  so  far  as  appears  from  the  record,  the 
judgment  was  not  filed  with  the  recorder,  as  at  that  time 
required  by  statute,  and  therefore  was  not  a  lien  upon  the 
real  estate  of  the  defendant. 

The  lien  originated  in  the  proceedings  under  the  exe- 
cution. Freeman,  in  his  work  on  Executions,  sec.  282, 
says :  "  The  only  effect  of  the  levy  of  an  execution  upon 
real  estate  is  to  make  the  actual  interest  of  the  defend- 
ant therein  liable  to  be  taken  and  sold  to  satisfy  the  writ, 
and  to  make  the  title  deraigned  through  such  sale  para- 
mount to  all  conveyances  and  encumbrances  made  subse- 
quent to  the  levy." 

Is  it  the  interest  at  the  time  of  levy,  or  at  the  date  of 
the  sale,  which  is  sold? 

Freeman  on  Executions,  sec.  335,  in  speaking  of  the 
title  which  passes  under  judgment  and  execution  liens, 
adds  "  that  the  sale  made  under  such  a  lien  can  ordi- 
narily transfer  no  interest  beyond  that  in  fact  held  by 
the  defendant  when  the  lien  attached,  or  acquired  by 
him  subsequently  thereto,  and  before  the  sale  " ;  and  we 
are  referred  to  a  number  of  authorities  in  support  of  the 
proposition. 

We  have  examined  these  authorities,  but  do  not  find 
them  in  point  beyond  establishing  the  general  proposition 
that  the  purchaser  in  the  case  we  are  considering  takes  only 
the  interest  of  the  judgment  debtor. 

The  question  has,  however,  been  considered  in  our  own 
court. 

In  Kenyan  v.  Quinn,  41  Cal.  325,  the  defendant  in  an 
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execution  has  pre-empted  certain  land,  subsequent  to 
which  the  execution  was  levied  upon  it.  The  debtor 
paid  for  the  land,  and  received  a  certificate  of  purchase 
from  the  government,  after  the  levy,  and  before  sale  un- 
der the  execution.  A  patent  afterward  issued,  and  this 
court  held  that,  "  assuming  that  the  pre-emption  claim 
of  Bremens  Kenyon  was  subject  to  seizure  and  sale  under 
the  defendant's  execution  (a  point  not  now  necessary  to 
decide),  all  that  the  sheriff  could  have  done,  and  all  that 
he  attempted  to  do,  was  to  seize  and  sell  such  right,  title, 
and  interest  as  Kenyon  had  in  the  premises  at  the  time 
of  the  levy,  and  such  as  he  acquired  between  the  time  of 
the  levy  and  the  sale.  At  the  date  of  the  levy,  Kenyon 
Jiad  no  title  to  the  land,  either  legal  or  equitable,  not 
then  having  paid  the  purchase-money,  or  obtained  a 
certificate  of  purchase.  (Hutton  v.  Frisbie,  37  Cal.  475.) 
But  after  the  levy,  and  before  the  sale,  he  paid  the  pur- 
chase-money and  obtained  a  certificate  of  purchase, 
which  vested  in  him  an  equitable  title,  and  which  en- 
titled him  to  a  conveyance  of  the  legal  title  by  a  patent 
from  the  government.  .  .  .  The  defendant  by  his  pur- 
chase and  the  sheriflf's  deed  had  simply  succeeded  to 
the  equitable  title  of  Kenyon;  and  when  the  latter  after- 
ward obtained  the  legal  title  by  means  of  the  patent,  he 
held  it  in  trust  for  the  defendant  (purchaser  under  exe- 
cution), and  could  have  been  compelled  to  convey  it  upon 
a  proper  application  to  a  court  of  equity  for  that  pur- 
pose." 

It  is  the  sale  and  deed  thereunder  which  passes  the 
title  of  the  execution  debtor.  The  judgment,  execution, 
and  levy  by  the  officer  constitute  the  authority  and  fix 
the  origin  of  the  lien,  and  under  the  law  define  the 
property,  to  which  such  lien  attaches,  but  they  do  not, 
any  or  all  of  them,  measure  the  interest  to  which  it  at- 
taches; or  rather  it  attaches  to  any  interest  which  the 
judgment  debtor  may  have  in  the  property,  from  the  time 
such  Hen  has  its  inception  until  a  sale  or  termination 
thereof. 
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In  this  case,  the  lien  only  commenced  with  the  le\'y  of 
the  execution.  The  verditioni  exponas  did  not  enlarge  or 
modify  it,  but  simply  compelled  the  sheriff  to  sell,  as  though 
the  original  writ  had  remained  in  force.  (Freeman  on 
Executions,  sec.  58.) 

The  legal  effect  of  a  sheriff's  deed  properly  executed 
after  a  valid  sale  of  property  under  execution  (indepen- 
dent of  the  doctrine  of  relation  under  which  a  lien  may 
have  been  perpetuated)  is  at  least  equal  to  that  of  a  quit- 
claim deed  of  the  same  property  executed  by  the  debtor  on 
the  day  of  sale. 

In  Emerson  v.  Sansome,  41  Cal.  552,  it  was  said  that 
a  sheriff's  deed  transfers  to  the  purchaser  all  the  interest 
the  execution  debtor  had  in  the  land  sold  at  the  date  of 
the  levy,  but  no  subsequently  acquired  rights;  but  upon 
examination  of  this  and  some  other  analogous  cases,  it 
will  be  found  the  subsequently  acquired  rights  have  in 
every  instance  accrued  after  the  sale;  and  in  the  only  au- 
thorities we  have  been  able  to  find  where  title  vested  before 
the  sale,  it  is  held  to  have  passed  by  the  sheriff's  deed  there- 
under. 

We  therefore  hold  that  upon  a  sale  under  execution 
the  interest  or  estate  of  the  judgment  debtor  in  and  to 
the  property  at  the  date  of  the  sale  passes  to  the  pur- 
chaser, although  acquired  after  the  levy  of  the  execution. 

It  follows  that  we  may  repeat,  in  the  language  of  the 
former  opinion  in  this  case:  "The  sale  under  the  execu- 
tion issued  on  the  judgment  in  Smith  v.  City  of  Sam 
Francisco  was  regular,  and  passed  all  the  title  which  the 
city  had  on  the  day  of  sale." 

We  may  add  that  this  sale,  or  others  depending  on 
like  facts,  were  upheld  in  Smith  v.  Morse,  2  Cal.  524,  and 
in  Welch  v.  Sullivan,  8  Cal.  165. 

Again:  both  parties  to  the  action  deraign  title  to  the 
demanded  premises  through  Rising;  and  we  understand 
the  principle  to  be  settled;  that  if  in  an  action  of  eject- 
ment both   parties  claim  to   derive  title   from  the  same 
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source,  it  is  not  necessary  for  the  plaintiff  to  introduce 
in  evidence  a  conveyance  from  the  former  owner  to  the 
person  having  the  source  of  title.  {Sped  v.  Gregg,  51 
Cal.  198;  2  Greenl.  Ev.,  sec.  307,  and  note.) 

2.  The  title  acquired  by  John  McHenry  under  sheriff's 
deed  passed  by  proper  conveyances  to,  and  on  the  30th 
of  March,  1853,  was  vested  in,  D.  B.  Rising,  who,  on  the 
day  last  mentioned,  executed  a  quitclaim  deed  of  the 
premises  to  James  H.  Hodgdon  for  a  consideration,  as 
recited  in  the  deed,  of  seven  thousand  nine  hundred  dol- 
lars. 

On  the  same  day,  Hodgdon  executed  to  Rising  a  power 
of  attorney,  by  which,  in  consideration  of  five  dollars,  he 
constituted  the  latter  his  attorney  in  fact,  '*  without  any 
revocation  or  power  of  revocation  "  on  the  part  of  Hodg- 
don, the  constituent,  authorizing  the  attorney  so  consti- 
tuted to  bargain,  sell,  and  convey  the  land  conveyed  by 
deed  to  Hodgdon  just  above  mentioned,  as  well  as  certain 
other  lands  then  recently  conveyed  to  him,  some  of  them 
by  Rising,  and  some  by  Rising  and  one  Raphael  Schoyer. 

The  deed  to  Hodgdon  was  recorded  March  30,  1853, 
and  the  power  of  attorney  also  on  the  10th  of  October, 
1853. 

Rising,  in  his  own  name,  and  as  attorney  in  fact  of 
Hodgdon,  on  the  tenth  day  of  October,  1853,  conveyed 
the  demanded  premises  to  David  S.  Turner  and  Samuel 
Hort  in  trust  for  the  benefit  of  the  creditors  of  the  firm 
of  Rising,  Casselli  and  Company,  of  which  firm  Rising 
was  a  member,  and  under  this  deed  of  trust,  and  from  the 
trustees  mentioned  as  grantees,  plaintiff  deraigns  title. 

Hodgdon  left  the  state  of  California  soon  after  the 
execution  of  the  power  of  attorney,  and  departed  this  life 
in  1862.     Defendants  deraign  title  through  his  devisee. 

After  the  death  of  Hodgdon,  and  in  1866,  Rising,  as 
attorney  in  fact  of  the  former,  conveyed  by  quitclaim 
deed  to  Rufus  Wade,  under  whom  plaintiff  claims  bj* 
deed  executed  in  1867. 


July,  1886.]  Frink  v.  Roe.  307 

Upon  the  facts  two  main  questions  arise  in  reference  to 
the  validity  of  plaintiff's  title. 

1.  As  to  the  right  of  Rising  under  the  power  of  attor- 
ney from  Hodgdon  to  convey  the  property  in  trust  for 
the  payment  of  the  debts  of  the  firm  of  Rising,  Casselli 
&  Co. 

2.  As  to  the  authority  of  Rising  under  the  same  power 
to  convey  the  property  to  Wade  in  1866,  after  the  death 
of  Hodgdon. 

The  contract  which  exists  between  the  principal  and 
agent  is  called  a  contract  of  agency ;  the  right  of  the  agent 
to  act  in  the  name  or  on  behalf  of  another  is  termed  his 
authority  or  power,  and  this,  if  conferred  by  a  formal  in- 
strument in  writing,  is  said  to  be  conferred  by  letter  of 
attorney  or  power  of  attorney. 

It  is  with  an  instrument  of  this  character  that  we  have 
to  deal.  It  was  an  instrument  authorizing  the  convey- 
ance of  land,  and  was  therefore  necessarily  in  writing. 
In  such  cases,  "  the  nature  and  extent  of  the  authority 
must  be  ascertained  from  the  instrument  itself,  and  can- 
not be  enlarged  by  parol  evidence  of  the  usage  of  other 
agents  in  like  cases,  or  of  the  intention  to  confer  addi- 
tional powers;  for  that  would  be  to  contradict  or  to  vary 
the  terms  of  the  written  instrument."  (Story  on  Agency, 
sec.  76;  Hogg  v.  Snaith,  1  Taunt.  347.) 

It  must  not  be  understood  that  the  usages  of  business 
or  of  agents  of  particular  classes  cannot  be  introduced  in 
evidence  for  the  purpose  of  interpreting  the  powers  actu- 
ally given,  or  the  modes  of  their  execution. 

In  other  words,  parol  evidence  may  be  received  to  in- 
terpret the  powers  conferred,  but  not  for  the  purpose  of 
enlarging  them  or  conferring  others  not  enumerated. 

Interpreting  this  instrument  from  what  appears  on  its 
face,  we  find  it  was  executed  in  consideration  of  five  dol- 
lars paid,  and  was  irrevocable  by  the  principal. 

It  cannot  be  contended  that  an  agent  authorized  to 
sell   and   convey   the   property    of   his   principal    can,    as 
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against  such  principal,  convey  it  in  trust  for  the  pajrment 
of  his  own  debts  to  one  who  has  notice;  and  as  in  this 
instance  the  power  was  (as  it  was  bound  to  be  to  author- 
ize the  conveyance)  in  writing  and  was  of  record,  thus 
imparting  notice  to  the  purchasers  and  all  concerned,  the 
conveyance  by  Rising  in  trust  for  the  payment  of  the  debts 
of  his  firm  cannot,  as  against  Hodgdon,  be  upheld,  un- 
less the  authority  was  so  coupled  with  an  interest  in  the 
property  as  to  validate  the  conveyance  made  for  the  benefit 
of  the  agent 

It  is  claimed  that  the  conveyance  from  Rising  to 
Hodgdon,  and  the  power  of  attorney  back,  were  one  and 
the  same  transaction,  and  were  but  parts  of  a  scheme 
to  defraud  the  creditors  of  Rising,  who  was  in  failing  cir- 
cumstances, and  that  the  pretended  conveyance  was  fraud- 
ulent and  void,  and  as  a  sequence,  no  title  ever  passed  from 
Rising  to  Hodgdon. 

The  circumstances  would  seem  to  lend  plausibility  to 
this  theory  of  the  object  of  the  conveyance,  but  asstmiing 
it  as  true,  we  do  not  see  how  the  result  claimed  ensues. 

A  conveyance  for  the  purpose  of  defrauding  creditors 
is  valid  and  binding  as  between  the  parties,  and  as  to  all 
other  persons  except  creditors  of  the  grantor ;  and  they  are 
not  here  complaining. 

So,  too,  a  sale  with  the  intent  to  defraud  subsequent  pur- 
chasers was,  under  the  statute  of  frauds  of  1850  (Stats. 
1850,  p.  266),  fraudulent  as  against  such  purchasers  for 
a  valuable  consideration  and  without  notice,  and  as  against 
such  purchasers  with  notice  if  the  grantee  in  the  fraudulent 
conveyance  was  privy  to  the  fraud. 

A  court  of  equity  would  in  such  cases,  by  direct  proceed- 
ings instituted  for  such  purpose,  set  aside  and  annul  a 
fraudulent  conveyance  of  this  character. 

A  court  of  law,  also,  in  a  proper  case,  upon  pleadings 
setting  out  the  facts  constituting  the  fraud,  might  remedy 
the  wrong. 

But  in  an  action  of  ejectment,  counting  upon  the  legal 


July,  1886.]  Frink  v.  Roe.  309 

title,  with  no  proper  allegations  to  that  end,  such  an  in- 
quiry is  not  permissible. 

It  is  further  contended  that  the  power  was  executed 
for  a  valuable  consideration,  was  by  its  very  terms  irrev- 
ocable, and  was  coupled  with  an  interest,  and  that  there- 
fore the  attorney  could  sell  and  convey  at  will  to  such  per- 
sons, upon  such  terms,  and  for  such  consideration,  as  he 
saw  fit. 

1.  The  general  rule  is,  that  the  principal  may  revoke 
the  authority  of  his  agent  at  his  mere  pleasure.  (Story  on 
Agency,  sec.  462.) 

2.  Although  the  principal  has  expressly  stipulated 
that  the  power  shall  be  irrevocable,  still,  if  the  agent  has 
no  interest  in  its  execution,  and  there  is  no  valid  con- 
sideration for  the  execution  of  such  power,  it  is  a  "  mere 
nude  pact,  and  is  deemed  in  law  to  be  revocable  at  the 
will  of  the  constitutent,  upon  the  principle  that  he  who 
alone  has  an  interest  in  the  execution  of  an  act  is  also  en- 
titled to  control  it."     (Story  on  Agency,  sec.  476.) 

3.  Where  an  authority  or  power  is  given  for  a  valuable 
consideration,  or  is  coupled  with  an  interest,  or  is  part  of 
a  security  for  the  payment  of  money  or  the  performance 
of  some  other  lawful  act,  it  is  irrevocable,  whether  so  ex- 
pressed upon  its  face  or  not. 

4.  The  death  of  the  principal  revokes  a  power  to  the 
agent  by  operation  of  law,  except  where  coupled  with  an 
interest  in  the  thing  actually  vested  in  the  agent  (Story 
on  Agency,  sec.  489.) 

5.  In  reference  to  what  is  meant  by  the  term  "  a  power 
or  authority  coupled  with  an  interest,"  some  confusion  has 
been  created  by  loose  expressions  to  be  found  in  cases  either 
not  well  considered,  or  in  which  the  point  is  not  essential 
to  a  decision. 

The  question  was  elaborately  considered  and  definitely 
settled  by  Chief  Justice  Marshall  in  Hunt  v.  Rousmanier, 
8  Wheat.  174,  in  an  opinion  which  seems  to  us  to  leave 
little  room  for  later  discussion. 
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The  doctrine  of  that  case  is,  that  the  term  "  a  power 
coupled  with  an  interest "  means  an  interest  in  the  sub- 
ject-matter over  or  concerning  which  the  power  is  to  be 
exercised ;  that  the  interest  must  be  in  the  thing  itself. 

**  In  other  words,  the  power  must  be  ingrafted  on  an  es- 
tate in  the  thing." 

It  is  not  sufficient  that  the  "  interest "  is  in  that  which 
is  to  be  produced  by  the  exercise  of  the  power,  for  in  that 
case,  as  is  well  said  by  Chief  Justice  Marshall,  they  are 
never  united. 

"  The  power,  to  produce  the  interest,  must  be  exercised, 
and  by  its  exercise  is  extinguished.  The  power  ceases 
when  the  interest  commences,  and  therefore  cannot,  in  ac- 
curate law  language,  be  said  to  be  coupled  with  it." 

The  doctrine  of  Himi  v.  Rousmanier,  supra,  and  of  other 
cases  on  the  question,  as  we  understand  them,  require, 
in  cases  relating  to  real  estate,  that  such  an  interest  or 
estate  shall  pass  to  the  agent  as  will  entitle  him  to  execute 
the  power  in  his  own  name. 

Unless  thus  vested  with  an  estate  in  the  subject-mat- 
ter over  which  the  power  is  to  be  exercised,  it  is  not 
perceived  how  an  agent  could  convey  the  estate  of  a  dead 
man. 

That  which  a  man  cannot  do  himself  cannot  be  done 
by  an  agent  in  his  name.  (Story  on  Agency,  sec.  488; 
Barr  v.  Schroeder,  32  Cal.  609.) 

Testamentary  powers,  to  be  executed  after  the  death  of 
the  testator,  depend  upon  a  different  principle,  and  need 
not  be  considered  here. 

We  conclude  that,  as  no  estate  or  title  vested  in  Rising 
by  virtue  of  the  power  conferred  upon  him,  or  so  far  as 
appears  by  the  testimony,  conceding  it  to  have  been  ad- 
missible, it  must  follow: — 

1.  That  his  authority  terminated  with  the  death  of 
Hodgdon,  his  principal,  in  1862,  and  as  a  consequence, 
that  the  deed  to  Wade  executed  thereafter  was  absolutely 
void. 
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2.  That  as  against  his  principal,  Hodgdon,  he  had  no 
right  to  execute  a  deed  of  trust  to  trustees  for  the  pay- 
ment of  the  debts  of  Rising,  Casselli  &  Co. 

Our  next  inquiry  must  be  directed  to  the  question  of 
whether  the  trust  deed  executed  by  Rising  to  pay  the 
debts  of  his  firm  was  absolutely  void  and  of  no  effect,  or 
whether  it  conveyed  title,  and  can  stand  until  the  subject 
of  a  direct  attack  to  set  it  aside. 

If  the  latter,  we  need  not  in  this  action  at  law,  in  which 
no  equitable  rights  are  set  up,  pursue  the  subject  fur- 
ther. 

It  is  said  the  acts  of  an  agent  in  excess  of  his  author- 
ity may  be  ratified  by  the  principal;  that  where  the  prin- 
cipal, with  a  full  knowledge  of  all  the  circumstances  of 
the  case,  deliberately  ratifies  the  acts,  doings,  or  omissions 
of  his  agent,  he  thereby  makes  them  his  own,  and  will  be 
bound  as  fully,  to  all  intents  and  purposes,  as  if  he  had 
originally  given  him  direct  authority  in  the  premises  to 
the  extent  to  which  such  acts,  doings,  or  omissions  reach. 
(Story  on  Agency,  sec.  239  et  seq.) 

The  same  author  states  that  at  common  law  there  is  a 
distinction  between  the  ratification  of  acts  which  are  void 
and  the  ratification  of  acts  which  are  voidable.  In  the 
former  case,  the  ratification  is  inoperative  and  void  for  any 
purpose ;  in  the  latter,  full  validity  is  given  to  the  acts  until 
a  judicial  determination  of  their  character. 

He  seems  to  think,  however,  that  this  distinction  is 
more  properly  applicable  to  cases  of  contracts  and  acts 
which  are  illegal  or  immoral  or  against  public  policy; 
cases  in  which  the  acts  being  void  ought  not  to  be  allowed 
to  acquire  any  validity  since  the  same  objections  exist 
to  the  ratification  as  to  the  original  transaction,  and 
that  in  ordinary  cases  of  agency,  the  acts  of  the  agent 
without  or  in  excess  of  authority  may  be  validated  by 
ratification.  (  Taylor  v.  Robinson,  14  Cal.  396 ;  Davidson 
V.  Dallas,  8  Cal.  227;  Dupont  v.  Wertheman,  10  Cal.  354; 
Ellison  V.  Jackson  W,  Co,,  12  Cal.  542;  McCraken  v.  San 
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Francisco,  16  Cal.  591 ;  Grogan  v.  San  Francisco,  18  Cal. 
590 ;  Blen  v.  B.  R.  &  A.  Co.,  20  Cal.  602 ;  RacouUlat  v.  San- 
sevain,  32  Cal.  376.) 

This  doctrine  is  referred  to  not  because  the  record  shows 
a  ratification  of  the  acts  of  the  agent,  but  because  it  is 
frequently  presented  as  illustrating  the  doctrine  applicable 
to  void  and  voidable  transactions. 

In  Benham  v.  Rowe,  2  Cal.  387,  it  was  held  that  where 
a  sale  was  irregularly  made  under  a  power  contained  in 
a  mortgage,  and  the  bill  filed  by  the  mortgagor  did  not 
ask  to  have  it  set  aside,  such  sale  must  stand. 

Wharton  in  his  work  on  Agency  holds  that  "  whenever 
an  agent  attempts  to  use  his  fiduciary  powers  for  his  own 
benefit,  he  will  be  liable  to  be  arrested  in  the  attempt  by 
a  court  of  equity."  (Sec.  231.)  In  "all  those  instances 
in  which  one  party  purporting  to  act  in  his  fiduciary  char- 
acter deals  with  himself  in  his  private  and  personal  char- 
acter without  the  knowledge  of  his  beneficiary,  as  where 
a  trustee,  or  agent  to  sell,  sells  the  property  to  himself, 
such  transactions  are  voidable  at  the  suit  of  the  beneficiary." 
(Pomeroy's  Eq.  Jur.,  sec.  957.) 

The  conclusion  we  reach  from  a  review  of  the  cases 
bearing  on  the  subject  is,  that  where  a  sale  is  made  by 
an  agent  under  a  power  authorizing  him  to  sell  and 
convey,  and  it  appears  upon  the  face  of  his  deed  when 
compared  with  the  power  that  he  has  complied  with 
the  requirements  of  the  latter,  the  legal  title  will  pass 
to  the  grantee,  and  remain  in  him  and  those  holding 
under  him  until  set  aside  by  a  court  of  equity,  notwith- 
standing the  agent  may  have  violated  his  duty  to  the 
principal  by  fraudulent  practices  which  do  not  appear  in 
the  deed. 

In  other  words,  a  sale  and  conveyance  being  authorized, 
the  modus  and  objects  thereof,  except  so  far  as  they 
appear  in  the  record,  cannot  be  summarily  examined 
and  disposed  of  by  testimony  dehors  the  record,  in  an 
action    of    ejectment    without    pleadings    formulated    for 
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such  purpose,  and  with  no  object  of  setting  aside  the  con- 
veyance. 

2.  If  an  agent  acts  without  and  in  excess  of  the  au- 
thority conferred  upon  him,  and  such  want  of  authority 
is  apparent  upon  the  face  of  the  record,  his  attempted 
action  is  void,  and  a  conveyance  under  such  circumstances 
is  not  simply  voidable,  but  absolutely  void,  and  advantage 
may  be  taken  of  it  by  objection,  in  whatever  court  of  pro- 
ceedings it  may  be  proffered  as  a  basis  of  title. 

Rising  was  fully  authorized  by  the  power  of  attorney 
from  Hodgdon  to  sell  and  convey  the  demanded  property 
to  such  persons  and  for  such  purposes  and  at  such  price 
as  he  saw  fit,  subject  only  to  the  law.  He  could  not  make 
a  deed  of  gift  of  the  property,  or  convey  it  to  himself,  or, 
what  was  the  same  thing,  convey  it  in  trust  to  Turner 
and  Hort  for  the  pa)rment  of  his  own  debts  and  those  of 
his  copartners.  In  so  doing,  he  violated  a  fundamental 
principle  governing  and  controlling  the  acts  and  conduct 
of  agents,  and  the  object  being  patent  on  the  face  of  the 
deed,  when  taken  in  connection  with  his  letter  of  at- 
torney, such  deed  was  in  excess  of  authority  and  void. 
(Dupontv,  Wertheman,  10  Cal.  mi\Mon  v.  S^nith,  16  Cal. 
537 ;  Meade  v.  Brothers,  28  Wis.  693 ;  Bostwick  v.  Hardie, 
30  Ga.  836.) 

This  infirmity  was,  as  we  have  stated,  patent  upon  the 
record,  and  all  parties  dealing  with  the  property  took  with 
notice  of  it.  (Hassey  v.  Wilkie,  55  Cal.  525;  Wilson  v. 
Castro,  31  Cal.  435;  5rttj/i  v.  Ware,  15  Pet.  111.) 

In  justice  to  counsel  in  the  cause,  and  in  deference  to 
the  authors  of  the  former  opinion  filed  in  the  case,  we 
ought  to  further  notice  the  question  raised  upon  the  tes- 
timony of  Clark,  by  which  it  is  claimed  to  have  been  shown 
that  the  powers  of  Rising  were  enlarged  so  that  his  au- 
thority to  convey  the  property  could  be  upheld. 

By  section  1849  of  the  Code  of  Civil  Procedure,  it  is 
provided  that  "  where,  however,  one  derives  title  to  real 
property  from  another,  the  declaration,  act,  or  omission 
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of  the  latter,  while  holding  the  title,  in  relation  to  the  prop- 
erty in  evidence  against  the  former." 

We  do  not  understand  that  it  was  the  intention  of  the 
legislature  by  this  section  to  vary  or  alter  the  rules  of 
evidence  existing  prior  to  its  passage.  By  the  preceding 
section,  it  had  been  provided  that  "  the  rights  of  a  party 
cannot  be  prejudiced  by  the  declaration,  act,  or  omission 
of  another,  except  by  virtue  of  a  particular  relation  between 
them;  therefore  proceedings  against  one  cannot  affect  an- 
other." 

In  actions  to  set  aside  conveyances  by  which  title  passes, 
upon  the  ground  of  fraud,  where  the  question  is  not  as 
to  the  fact  of  conveyance,  but  the  animus  with  which  it  was 
made,  the  declarations  of  parties  are  of  course  admissible 
to  establish  fraud. 

So  a  deed  absolute  on  its  face  may  be  shown  by  parol 
to  have  been  intended  as  a  mortgage ;  and  other  cases  might 
be  cited  in  which  courts  of  equity  look  to  the  intent  of  the 
parties  rather  than  to  the  form  of  their  proceedings  for  the 
purposes  of  justice. 

Here,  however,  the  question  is:  Was  parol  testimony 
admissible  to  enlarge  the  power  given  and  defined  in  a 
properly  executed  power  of  attorney,  or  to  show  that  not- 
withstanding an  absolute  deed  was  made  to  Hodgdon,  yet 
that  Rising,  his  grantor,  retained  some  interest  in  the  propn 
erty?  Can  this  be  shown  in  an  action  of  ejectment, — 
an  action  at  law  in  which  no  equitable  relief  is  sought,  and 
founded  upon  such  pleadings  as  are  usually  met  with  in  this 
class  of  cases  ? 

In  such  an  action,  can  it  be  shown  that  A,  who  presents 
a  patent  from  the  government  to  land,  has  declared  such 
patent  to  mean  something  different  from  what  is  ex- 
pressed in  it,  and  thus  defeat  the  title  conveyed  thereby? 
or  that  a  power  of  attorney  to  A  authorizing  him  to 
lease  or  repair  was  intended  to  empower,  and  therefore 
did  empower  him  to  sell  and  convey  an  indefeasible 
title? 


July,  1886.]  Frink  v.  Roe.  815 

To  our  minds,  the  negative  of  these  propositions  is  too 
apparent  to  need  argument. 

If  we  admit  that  the  testimony  of  Clark  was  admissible 
under  section  1849  of  the  Code  of  Civil  Procedure,  it  does 
not  follow  that  the  facts  to  which  he  testified  could  de- 
feat the  operation  of  the  deed  from  Rising  to  Hodgdon,  or 
enlarge  the  powers  of  the  former  under  his  letter  of  attor- 
ney from  the  latter. 

These  effects  cannot  be  accomplished  by  parol. 

Were  the  rule  otherwise,  the  tenure  by  which  for  wise 
purposes  real  estate  is  held  and  made  to  pass  would  de- 
pend, not  upon  the  solemn  acts  of  the  parties,  evidenced 
by  formal  writings,  carefully  designed  to  express  their 
precise  meaning,  and  intended  to  be  as  enduring  as  the 
earth  to  which  they  relate,  but  upon  the  uncertain  mem- 
ory of  living  witnesses,  who  detail  second-handed  the  dec- 
larations of  the  actors. 

Under  such  a  rule,  a  power  of  attorney  might  be  up- 
held by  parol  testimony  in  one  generation,  and  in  the  next 
the  legal  structure  reared  upon  and  supported  by  it  must 
fall  for  the  want  of  the  testimony  in  its  support. 

Section  1849  of  the  Code  of  Civil  Procedure  simply  pro- 
vides that  the  declarations,  acts,  or  omissions  of  the  former 
owner  while  holding  the  title  in  relation  to  the  property 
are  evidence. 

This  should  not  be  construed  to  enlarge  the  class  of 
cases  in  which  before  the  code,  the  declarations,  acts,  or 
omissions  of  the  holder  of  the  legal  title  were  admissible 
at  common  law  against  himself,  but  rather  to  permit  the 
declarations,  acts,  and  omissions  of  the  grantor  to  be  in- 
troduced precisely  as  though  he  had  retained  the  title  and 
was  a  party  to  the  action. 

The  scope  of  the  testimony  is  not  enlarged  bj  the 
code. 

Any  declarations,  acts,  or  omissions  of  the  grantor 
^hile  holding  the  title  in  relation  to  the  property,  and 
which  could  have  been  introduced  against  him  while  an 
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owner,  may  be  introduced  against  his  grantee, —  nothing 
more. 

It  does  not  measure  or  prescribe  the  effect  to  be  given 
to  such  testimony  when  introduced,  or  render  it  efficacious 
to  prove  any  fact  which  could  not  before  be  established  by 
like  testimony. 

"  Declarations  of  persons  in  possession  of  land  explan- 
atory of  the  character  of  their  possession  are  admissible 
in  evidence.  .  .  .  Possession  is  prima  facie  evidence  of 
seisin  in  fee-simple;  and  the  declarations  of  the  possessor 
that  he  is  tenant  to  another,  it  is  said  make  most  strongly 
against  his  own  interest,  and  therefore  are  admissible. 
But  no  reason  is  perceived  why  every  declaration  accom- 
panying the  act  of  possession,  whether  in  disparagement 
of  the  claimant's  title  or  otherwise,  qualifying  his  posses- 
sion, if  made  in  good  faith,  should  not  be  received  as  part 
of  the  res  gestae,  leaving  its  elTect  to  be  governed  by  other 
rules  of  evidence.     (1  Greeul.  Ev.,  sec.  109.) 

Declarations  by  a  person  in  possession  in  disparage- 
ment of  his  title  are  to  be  received,  **  leaving  its  effect  to  be 
governed  by  other  rules  of  evidence." 

One  of  these  rules  was,  that  real  estate  could  not  be  con- 
veyed by  parol. 

Another  was,  that  an  authorization  or  power  to  convey 
real  estate  could  only  be  conferred  by  a  written  instru- 
ment. 

A  third  was,  that  there  could  be  no  evidence  of  the  con- 
tents of  a  writing  except  the  writing  itself,  save  in  certain 
excepted  cases,  of  which  this  is  not  one. 

A  fourth  rule  was.  that  parol  testimony  could  not  be 
received  to  curtail,  enlargo,  alter,  or  modify  the  effect  of 
a  written  instrument.  (Conner  v.  Clark,  12  Cal.  168;  Ruiz 
V.  Norton,  4  Cal.  355;  S.  C.  60  Am.  Dec.  618;  Donahue  v. 
McNulty,  24  Cal.  411:  Osborn  v.  Hendriclson,  7  Cal.  282; 
Ward  V.  McNaughton,  43  Cal.  159.) 

The  exceptions  to  this  last  rule,  in  case  of  ambiguity, 
mistake,  etc.,  do  not  alter  but  rather  demonstrate  the 
rule. 
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Clark's  testimony  does  not  go  to  show  that  the  deed 
from  Rising  to  Hodgdon  was  a  mortgage.  But  it  is 
claimed  that  it  shows  that  the  deed  from  Rising  to  Hodg- 
don, and  the  power  of  attorney  from  Hodgdon  to  Rising, 
taken  together,  meant  that  though  the  property  was  con- 
veyed, by  Rising  to  Hodgdon,  yet  it  really  was  not  con- 
veyed, and  that  Rising  still  continued  to  own  it. 

Could  Rising  thus  by  parol  defeat  his  own  deed? 
Could  he  say,  I  conveyed  to  Hodgdon,  but  the  parol 
agreement  was  that  the  title  should  not  pass.  Could 
Rising  so  contradict  his  own  deed  and  revest  the  prop- 
erty in  himself  by  parol?  If  Mr.  Rising  could  not  do  it, 
can  Clark  do  it  by  repeating  what  Rising  told  him?  Can 
the  statute  of  frauds  be  wiped  out,  which  says  "  no  estate 
or  interest  in  real  property  other  than  for  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over 
or  concerning  it,  or  in  any  manner  relating  thereto,  can 
be  created,  granted,  assigned,  surrendered,  or  declared 
otherwise  than  by  operation  of  law,  or  a  conveyance  or 
other  instrument  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or  declaring 
the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing."     (Code  Civ.  Proc.,  sec.  1971.) 

The  foregoing  section,  though  adopted  since  the  trans- 
actions of  which  we  speak,  is  but  a  transcript  of  the 
former  law  on  the  subject. 

Certainly,  one  party  to  a  written  contract  cannot  at 
the  time  of  its  execution,  or  thereafter,  destroy  such 
written  contract  or  deed  by  declaring  in  the  absence  of 
the  party  with  whom  he  had  contracted  or  to  whom  he  had 
conveyed  that  his  contract  or  deed  was  not  intended  to 
operate  according  to  its  tenor  and  effect. 

Clark  had  no  knowledge  whether  or  not  a  considera- 
tion was  paid  by  Hodgdon  to  Rising  for  the  deed  in 
question. 

Our  conclusion  is,  that  the  testimony  of  Clark 
was  not  competent  to  prove  in  opposition  to  the  writings 
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the  facts  claimed  for  it;  and  admitting  it  to  have  been 
introduced  without  objection  (although  such  does  not 
seem  to  be  the  case),  yet  it  cannot  be  given  an  effect 
which  the  law  provides  can  only  be  obtained  by  virtue 
of  written  instruments.  Section  1849  of  the  Code  of 
Civil  Procedure  makes  the  admissions,  acts,  and  omis- 
sions of  the  holder  of  the  title  while  an  owner,  relating 
to  the  property,  admissible  against  his  grantee.  But  it 
does  not  make  his  oral  declarations  competent  to  prove 
that  which  can  only  be  established  by  a  writing,  or  give 
to  them  an  effect  which  can  only  be  obtained  by  a  deed, 
or  make  them  admissible  under  an  issue  to  which  they 
are  foreign. 

In  other  words,  it  only  makes  them  competent  to  prove 
what  under  the  law  such  declarations,  acts,  or  omissions 
are  competent  to  prove,  and  in  cases  to  which  the  evidence 
is  pertinent. 

Sneed  v.  Woodward,  30  Cal.  433,  McFadden  v.  Wallace, 
38  Cal.  58 ;  Phelps  v.  McGloan,  42  Cal.  303,  and  McFadden 
v.  Ellmaker,  52  Cal.  349,  were  all  cases  in  which  the  evi- 
dence offered  was  competent  to  prove  admissible  facts. 

Wharton  on  Evidence,  at  section  1156,  lays  down  the 
doctrine  that  the  admissions  of  a  predecessor  in  title  as 
a  rule  are  admissible,  and  are  compatible  with  "the  rule 
that  parol  evidence  is  not  admissible  to  vary  dispositive 
writing."  {Jackson  v.  Spearman,  6  Johns.  22 ;  Jackson  v. 
Vosbarg,  7  Johns.  186.) 

In  Kimball  v.  Morrell,  4  Greenl.  371,  it  was  said :  — 

"  When  the  declarations  of  parties  are  admitted  in  evi- 
dence as  a  part  of  the  res  gestae,  it  is  because  those  declara- 
tions go  to  explain  the  true  intent  and  meaning  of  the 
parties  at  the  time.  Now,  the  true  intent  and  mean- 
ing of  a  deed,  and  the  contents  of  that  deed,  are  to  be 
gathered  from  the  deed  itself.  The  language  of  the 
parties  to  it,  whether  used  before  or  after  or  at  the  time 
of  its  execution,  cannot  be  given  in  evidence  to  limit, 
restrain,     or     enlarge     its     meaning.     The    declarations, 
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therefore,  of  the  parties  to  a  deed  as  to  its  contents  are  no 
part  of  the  res  gestce.** 

In  Badger  v.  Story,  16  N.  H.,  2d  series,  vol.  4,  p.  171,  it 
is  said :  "  The  grantor's  declarations  might  also  be  given 
in  evidence  for  other  purposes.  They  could  not  be 
offered  as  part  of  the  res  gestce  to  limit  the  terms  of  the 
deed  itself  as  between  the  parties  to  it,  and  to  show  that 
it  was  to  be  something  different  from  what  it  purported 
to  be  on  the  face  of  it" 

In  Jackson  v.  Gary,  16  Johns.  305,  306,  it  is  said:  "  The 
evidence  of  declarations  made  by  the  defendant  avail 
nothing,  for  although  parol  declarations  of  tenancy  have 
been  received  with  certain  qualifications,  parol  proof  has 
never  yet  been  admitted  to  destroy  or  take  away  a  title. 
To  allow  parol  evidence  to  have  effect  would  be  intro- 
ducing new  and  most  dangerous  species  of  evidence. 
The  statute  to  prevent  frauds  and  perjuries,  which  has 
been  considered  the  magna  charta  of  real  property,  avoids 
all  estates  created  by  parol,  and  all  declarations  of  trust, 
excepting  resulting  trusts,  regarding  any  lands,  tene- 
ments, or  hereditaments.  Yet,  in  defiance  of  this  statute, 
we  are  asked  to  divest  the  defendant  of  what  appears  tc 
be  a  complete  title  to  the  premises  by  her  parol  declara- 
tions.    This  cannot  be  listened  to." 

M'Crea  v.  Purmort,  16  Wend.  473,  is  to  the  same  effect. 

In  Rhine  v.  Ellen,  36  Cal.  371,  it  is  held  that  the  opera- 
tive words  of  conveyance  and  the  covenants  in  a  deed  can- 
not be  contradicted  by  parol  testimony. 

In  Judson  v.  Malloy,  40  Cal.  307,  it  was  held  that  testi- 
mony which  contradicted  or  tended  to  limit  the  opera- 
tion of  the  deeds  in  evidence,  one  of  which  was  executed 
to  and  another  by  the  witness,  should  have  been  excluded 
if  objected  to. 

These  are  but  samples  of  a  larger  number  of  cases  to 
which  we  have  been  referred,  establishing  the  same  doc- 
trine, and  from  the  result  of  which  we  conclude  the  court 
below  did  not  err  in  excluding  the  declarations  of  Hodg- 
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don  to  Clark  or  to  other  parties,  or  of  Rising  to  Nichols 
or  others  in  April,  1853,  or  at  any  other  time,  as  each 
and  all  of  said  declarations  seem  to  have  been  offered 
for  the  purpose  of  giving  to  the  deed  and  power  of  attor- 
ney an  effect  not  competent  to  be  proven  by  parol  testi- 
mony. 

The  tax  deed  offered  in  evidence,  executed  by  E.  H. 
Washburn,  tax  collector,  was  properly  excluded.  (Rob- 
erts v.  Chan  Tin  Pen,  23  Cal.  260 ;  French  v.  Edwards,  13 
Wall.  615;Hewell  v.  Lane,  53  Cal.  213.) 

Upon  the  whole  case  as  presented,  we  are  of  opinion  the 
judgment  and  order  appealed  from  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Thornton,  J.,  concurred  in  the  judgment. 
Rehearing  denied. 
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MILO    HOADLEY,    Appellant,    v.     CITY    AND 
COUNTY  OF  SAN  FRANCISCO,  Respondent. 

Saw  Fbancisoo  —  Van  Ness  Ordinance  —  Title  Acquired  by  — 
Adverse  Possession  —  Public  Squares.  —  Hoadley  v.  City  and 
County  of  San  Francisco,  60  CaL  265,  to  the  effect  tnat  the  plain- 
tiff acquired  no  title  to  the  public  squares  in  controversy,  either  by 
the  Van  Nes's  ordinance  or  by  adverse  possession,  affirmed. 

Id.  —  Selections  for  Public  Squares  —  Ratification  of  by  Act 
OF  March  11,  1858.  —  The  selections  of  land  for  public  squares 
in  the  city  of  San  Francisco  made  by  the  commissioners  appointed 
under  ordinances  Nos.  822  and  845  of  the  common  council,  from 
land  lying  west  of  Larkin  Street  and  southwest  of  Johnston  Street, 
and  designated  as  squares  on  the  map  of  the  commissioners  ap- 
proved by  the  board  of  supervisors  on  the  16th  of  October,  1856, 
were  ratified  and  confirmed  by  the  act  of  the  legislature  of  March 
11,  1858,  and  are  consequently  valid,  although  the  selections  em- 
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braced  more  than  one  block,  and  more  than  one  twentieth  of  the 
land  in  the  possession  of  one  person,  and  the  excess  was  taken 
without  payment  of  compensation  as  provided  in  ordinance  No.  822. 

Appeal  from  a  judgment  of  the  late  District  Court  of  the 
twelfth  judicial  district  of  the  city  and  county  of  San 
Francisco,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  quiet  the  title  of  the  plain- 
tiff to  certain  land  situated  in  the  city  and  county  of 
San  Francisco  west  of  Larkin  Street,  and  within  the  cor- 
porate limits  of  the  city  of  San  Francisco,  as  defined  in 
the  act  of  the  legislature  of  April  15,  1851,  incorporating 
the  city,  and  within  the  four  square  leagues  of  land  con- 
firmed to  the  city,  as  the  successor  of  the  pueblo,  by  a 
decree  of  the  United  States  Circuit  Court  of  May,  18,  1865. 
In  1850,  the  plaintiff  entered  upon  a  tract  of  land  in- 
cluding the  premises  in  controversy,  and  from  that  time 
until  the  5th  of  January,  1870,  the  date  of  the  com- 
mencement of  this  action,  continued  in  the  actual,  open, 
and  exclusive  possession  thereof.  On  the  20th  of  June, 
1855,  the  common  council  of  the  city  of  San  Francisco 
passed  an  ordinance,  No.  822,  commonly  called  the  Van 
Ness  ordinance,  whereby  the  city  granted  and  relin- 
quished to  the  actual  settlers  thereon  all  title  and  claim 
of  the  city  to  the  land  lying  west  of  Larkin  Street  and 
southwest  of  Johnston  Street,  reserving  streets,  and  also 
the  right,  within  six  months  from  the  passage  of  the 
ordinance,  to  select  therefrom  engine-house  lots,  school- 
house  lots,  and  public  squares,  provided  the  latter  should 
not  embrace  more  than  one  block,  and  that  not  more 
than  one  twentieth  of  the  land  in  the  possession  of  any 
person  should  be  taken  for  the  purpose  without  due 
compensation.  No  selections  were  made  of  any  lots  or 
squares  by  the  commissioners  mentioned  in  the  ordi- 
nance, nor  by  the  city,  within  six  months  from  the  date 
of  its  passage.  On  the  27th  of  September,  1855,  the 
common    council    passed    another    ordinance,    No.    845, 

LXX.   OAL. — ^21 


322  HoADLEY  V.  San   Francisco.  [Sup.  Ct. 

which  ratified  and  confirmed  ordinance  No.  822,  and 
provided  for  the  election  of  commissioners  to  discharge 
the  duties  specified  therein,  and  directed  the  commis- 
sioners and  the  city  surveyor  to  furnish,  within  a  month 
from  the  date  of  their  appointment,  a  plan  for  the  loca- 
tion of  the  streets  and  lots  selected  under  the  Van  Ness 
ordinance.      By    an    ordinance    approved    December    21, 

1855,  the  commissioners   were   granted  until   March   20, 

1856,  to  make  the  selections,  and  by  a  similar  ordinance, 
approved  April  7,  1856,  the  time  was  extended  until  April 
20,  1856.  On  the  19th  of  April,  1856,  the  commissioners 
made  their  report  to  the  common  council,  accompanied 
by  a  map,  whereon  were  laid  out  six  squares,  each  em- 
bracing four  blocks,  one  of  which  squares,  designated  as 
"  Alta  Plaza,'*  included  a  part  of  the  land  in  controversy, 
and  another,  designated  as  "  Hamilton  Square,"  included 
the  balance.  The  land  included  in  such  squares  embraced 
more  than  one  twentieth  of  the  whole  of  the  land  in  the 
possession  of  the  plaintiff,  and  no  compensation  has  ever 
been  made  or  offered  to  him  for  the  excess.  The  report 
and  map  were  received  by  the  board  of  assistant  alder- 
men, and  on  the  21st  of  April,  1856,  the  report  was  read 
and  ordered  published,  and  laid  over  for  further  consid- 
eration. In  July,  1856,  the  governments  of  the  city  and 
of  the  county  of  San  Francisco  were  consolidated  by  an 
act  of  the  legislature,  which  provided  that  the  justices  of 
the  i>eace  of  the  former  county  should  constitute  an  ad 
interim  board  of  supervisors  of  the  city  and  county.  On 
the  16th  of  October,  1856,  the  justices,  acting  as  a  board 
of  supervisors,  passed  an  order  adopting  the  map  reported 
by  the  commissioners,  and  declared  it  to  be  the  map  of 
the  city  of  San  Francisco  in  respect  to  the  location  and 
establishment  of  streets  and  avenues,  and  the  reservation 
of  public  squares  in  that  portion  of  the  former  city  lying 
west  of  Larkin  and  southwest  of  Johnston  streets.  On 
March  11,  1858,  the  legislature  passed  an  act  ratifying 
and  confirming  ordinances   Nos.    822   and   845,   and  the 
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order  of  the  justices  of  the  peace  of  October  16,  1856,  and 
the  map  therein  mentioned.  Afterwards,  Congress,  on 
the  1st  of  July,  1864,  passed  an  act  relinquishing  and 
granting  to  the  city  of  San  Francisco  and  its  successors 
all  the  right  and  title  of  the  United  States  to  the  land 
within  the  limits  of  the  city  as  defined  in  the  act  of  April 
15,  1851,  for  the  uses  and  purposes  specified  in  the  ordi- 
nances of  the  city  ratified  by  the  act  of  the  legislature  of 
March  11,  1858.  The  further  facts  are  stated  in  the  opin- 
ion of  the  court. 

S,  IV.  &  E.  B,  Holladay,  John  Cwrrey,  and  W.  C.  Bel- 
cher for  Appellant. 

The  ratification  by  the  state  legislature  in  1858  of  the 
city  ordinances  of  1855,  and  the  order  of  October  16, 
1856,  made  the  latter  valid  as  of  their  respective  dates. 
(Broom's  Legal  Maxims,  676;  Pickett  v.  Hastings,  47  Cal. 
284;  Langdeau  v.  Hanes,  21  Wall.  530;  Payne  v.  Tread- 
well,  16  Cal.  233;  Merryman  v.  Bourne,  9  Wall.  600;  Sea- 
bury  V.  Arthur,  28  Cal.  150;  Latndes  v.  Brandt,  10  How. 
348 ;  Megerle  v.  Ashe,  33  Cal.  85 ;  Gibson  v.  Hibbard,  13 
Mich.  217.)  The  ordinance  No.  822  is  a  grant  in  prcesenti, 
without  exception.  The  privilege  reserved  therein  of  select- 
ing public  squares  is  strictly  limited  as  to  time  and  mode 
of  selection,  size  of  squares,  and  compensation  for  excess 
over  one  twentieth  taken  from  any  possessor.  By  its 
neglect  to  select  in  time,  the  city  lost  its  right  of  selec- 
tion. (MerriHeld  v.  Cobleigh,  4  Cush.  178;  Ludlow  v.  N, 
Y,  etc.  Co.,  12  Barb.  440;  Norris  v.  Hensley,  27  Cal.  443; 
Craig  V.  Wells,  11  N.  Y.  315;  Railroad  Co.  v.  Baldwin,  103 
U.  S.  426.) 

John  L.  Love,  for  Respondent. 

The  case  is  identical  with  People  v.  Holladay,  68  Cal. 
439,  and  should  be  affirmed  on  its  authority.  See  also 
Hoadley  v.  San  Francisco,  50  Cal.  265 ;  Sawyer  v.  San  Fran- 
cisco, 50  Cal.  370 ;  Visaiia  v.  Jacob,  65  Cal.  434. 
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Thornton,  J. —  This  action  was  instituted  to  quiet  title 
of  plaintiff  to  two  parcels  of  land  situate  in  the  city  and 
county  of  San  Francisco,  and  within  that  portion  of 
said  city  and  county  to  which  the  ordinances  822  and 
845  of  the  common  council  of  said  city  and  county,  and 
an  order  passed  by  the  justices  of  the  peace  of  the  de- 
fendant corporation  on  the  16th  of  October,  1856,  rati- 
fied by  the  act  of  the  legislature  of  this  state  approved 
March  11,  1858,  apply.  One  of  the  parcels  of  land  in  con- 
troversy forms  part  of  Alta  Plaza,  and  the  other  a  part  of 
Hamilton  Square. 

This  cause  was  here  before  on  appeal  (see  50  Cal.  265), 
and  on  that  appeal  this  court  held  that  the  plaintiff  ac- 
quired no  title  to  the  lots  or  squares  in  question  either 
by  the  Van  Ness  ordinance  or  by  adverse  possession. 
The  questions  are  presented  now  under  the  same  state 
of  facts,  and  the  above  rulings  of  the  court  must  be  re- 
garded as  the  law  of  the  case  in  all  its  stages.  In  this 
condition  of  things,  we  see  no  reason  why  the  points  above 
mentioned  should  be  further  considered.  (See  Sawyer  v. 
San  Francisco,  50  Cal.  870;  People  v.  Holladay,  68  Cal. 
439 ;  Visalia  v.  Jacob,  65  Cal.  434.) 

The  point  made  on  behalf  of  plaintiff  as  to  the  fact 
that  the  squares  in  question  embrace  more  than  one 
twentieth  of  the  land  in  possession  of  the  plaintiff,  and 
that  the  excess  above  such  one  twentieth  was  taken  with- 
out compensation  as  provided  in  section  6  of  ordinance 
822,  we  regard  as  settled  by  this  court  in  Sawyer  v.  San 
Francisco,  supra,  adversely  to  the  contention  of  the  plain- 
tiff. 

The  reasons  on  which  the  rule  just  above  mentioned, 
as  to  the  taking  of  more  than  one  twentieth,  as  settled  in 
San  Francisco  v.  Sawyer,  supra,  is  rested,  apply  to  the  point 
made  here  that  more  than  one  block  was  taken  to  make 
up  the  squares  in  controversy.  The  survey  and  map  of 
these  squares  so  including  four  blocks  each  was  approved, 
ratified,  and  confirmed  by  the  act  of  the  11th  of  March, 
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1858  (Stats.  1858,  p.  53),  and  from  such  approval  the 
survey  and  map  above  mentioned  acquired  validity.  What- 
ever rights  the  plaintiff  acquired  under  the  Van  Ness  ordi- 
nance, he  took  subject  to  the  act  of  1858,  which  approved 
the  survey  and  map  above  mentioned. 

This  is  true  under  any  proper  application  of  the  doc- 
trine of  relation  invoked  on  behalf  of  plaintiff.  The  act 
of  approval  ratified  the  ordinance  822,  allowing  title  to 
be  made  under  it  by  a  possession  designated  in  it,  and 
ratified  also  ordinance  845  and  the  order  of  the  justices 
approving  the  survey  and  map  above  mentioned;  and 
when  the  act  of  1858  was  passed,  the  doctrine  of  relation 
could  vest  in  the  plaintiff  no  greater  rights  than  he  took 
under  the  act  of  1858.  Any  rights  which  plaintiff  de- 
rived under  the  act  of  1858  would  be  subject  to  all  its 
provisions.  At  the  same  time  that  ordinance  822  was 
ratified,  the  order  approving  the  map  and  survey  above 
mentioned  was  also  ratified,  and  whatever  rights  plaintiff 
took  under  the  act  were  subject  to  the  provisions  of  the 
ordinance  and  order  so  ratified.  We  find  in  the  case  no 
trace  of  a  contract  between  the  plaintiff  and  any  one  which 
ever  vested  in  plaintiff  any  rights  different  from  those  ac- 
corded to  him  herein. 

The  above  embraces  all  the  points  in  the  case  which  are 
necessary  to  be  considered.  We  find  no  error  in  the  record, 
and  the  judgment  and  order  must  be  affirmed. 

Ordered  accordingly. 

McKee,  J.,  McKiNSTRY,  J.,  Sharpstein,  J.,  and  My- 
RiCK,  J.,  concurred. 

Rehearing  denied. 
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[No.   11172.     In  Bank.— July  30,  1886.] 

L.    SCHLESSINGER    et    al.,    Appellants,    v.    J.    S. 
MALLARD  et  al.,  Respondents. 

Express  Tbust  —  Termination  of  —  Conveyance  by  Trustor  — 
Estate  op  Grantee.  —  The  author  of  an  express  trust  which 
does  not  provide  to  whom  the  trust  property  shall  belong  upon 
a  failure  or  termination  thereof  may  convey  the  property  sub- 
ject to  the  trust;  and  the  grantee  will  acquire  all  the  rights  in 
and  to  the  property  that  the  trustor  had. 

Id.  —  Trust  for  Cemetery  Purposes  —  Los  Anqelbs  —  Quitclaim 
Deed  —  Confirmation  by  Legislature.  —  The  land  in  ques- 
tion was  originally  part  of  the  pueblo  lands  of  the  city  of  Los  An- 
geles. In  1857,  the  city  set  it  apart  as  a  public  cemetery,  and  con- 
veyed it  to  the  defendant  and  two  others,  since  dead,  in  trust  for  the 
uses  and  purposes  of  a  cemetery.  A  small  portion  of  the  land  was 
used  for  such  purposes  until  1861,  when  the  city  resolved,  by 
ordinance,  to  discontinue  the  use  and  to  remove  the  bodies  there 
buried.  This  was  done,  except  that  a  few  bodies  buried  in  one 
corner  were  not  removed.  In  1870,  the  city,  by  a  quitclaim  deed, 
conveyed  the  land  to  the  grantor  of  the  plaintiffs,  which  convey- 
ance was  subsequentlv  confirmed  by  an  act  of  the  legislature. 
Held,  that  the  deed,  m  connection  with  the  act  of  confirmation, 
transferred  all  the  interest  of  the  city  in  the  land. 

Id.  —  Resulting  Trust.  —  Held  further,  that  as  to  the  portion  of 
the  land  not  used  for  the  purposes  of  a  cemetery,  and  as  to  which 
such  use  was  discontinued,  a  trust  resulted  by  operation  of  law 
in  favor  of  the  city  and  its  grantees. 

Id.  —  Right  of  Trustor  to  Reconveyance.  —  The  abolition  of  the 
cemetery  by  the  city  terminated  the  trust  relation,  and  thereupon 
it  became  the  duty  of  the  trustees  to  reconvey  the  trust  property. 

Id.  —  Trustee  cannot  Hold  Adversely  —  Statute  of  Limitations. 
—  A  trustee  cannot  be  permitted  to  retain  possession  as  such  after 
repudiating  the  trust  and  claiming  adversely. 

Id.  —  Substitution  of  Trustees  —  Equity.  —  A  court  of  equity 
will  substitute  new  trustees  to  manage  the  trust  property  when 
its  safety  or  proper  administration  so  requires,  but  will  not  do 
so  if  no  good  result  is  to  be  accomplished  thereby. 

Id.  —  Grantee  of  Trustor  —  Conveyance  to  by  Trustee  —  De- 
cree. —  The  complaint,  after  setting  up  the  trust  and  all  the 
facts  connected  with  it,  alleged  that  the  defendant  had  violated 
and  repudiated  it,  had  used  the  trust  property  for  his  own  benefit, 
and  that  he  was  an  unfit  person  to  be  trustee.  The  court  found 
these  allegations  to  be  true,  but  instead  of  substituting  a  new 
trustee,  it  decreed  that  the  defendant  should  convey  the  land  to 
the  plaintiflTs,  and  provided  that  they  should  hold  the  lot  in  which 
the  bodies  were  buried,  subject  to  the  public  easement  as  a  place 
of  burial  until  the  bodies  were  removed  by  proper  authority. 
Held,  that  the  decree  was  proper. 
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Appeal  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Glassell,  Smith  &  Patton,  for  Appellants. 

The  effect  of  the  trust  deed  was  to  leave  the  equitable 
fee  in  the  city,  subject  to  the  public  use  and  management 
of  the  trustees,  until  the  discontinuance  of  the  cemetery, 
and  after  that  absolute.  The  deed  to  the  plaintiff's 
grantor,  though  in  form  quitclaim,  conveyed  to  him  the 
beneficial  title  to  the  property.  (Perry  on  Trusts,  sees. 
386  et  seq. ;  Easterbrook  v.  Tillinghast,  5  Gray,  17 ;  Wilkin- 
son V.  Leland,  2  Pet.  661 ;  IVeissenberg  v.  Triuinan,  58  Cal. 
63;  Carpentier  v.  Williamson,  25  Cal.  154;  Crane  v.  Sal- 
mon, 41  Cal.  63;  Stanway  v.  Rtibio,  51  Cal.  41.)  The  ob- 
ject  of  the  trust  being  accomplished,  the  plaintiffs  are  enti- 
tled to  a  conveyance  from  the  trustee.  (2  Perry  on  Trusts, 
sec.  920;  Civ.  Code,  sees.  871,  1109;  2  Pomeroy's  Eq.  Jur., 
sec.  1043;  2  Spence's  Eq.  Jur.  47;  Goodson  v.  Ellison,  3 
Russ.  583.) 

Wells,  Van  Dyke  &  Lee,  and  Brunson  &  Wells,  for  Re- 
spondents. 

The  quitclaim  deed  did  not  convey  the  title  of  the  city. 
(San  Francisco  v.  Lawton,  18  Cal.  465 ;  Morrison  v.  Wil- 
son, 30  Cal.  344;  Cadiz  v.  Majors,  33  Cal.  288;  Gee  v. 
Moore,  14  Cal.  472.) 

Searls,  C. —  This  is  an  action  to  compel  the  defend- 
ants, as  trustees,  to  convey  to  the  plaintiffs  certain 
premises  situate  in  the  city  of  Los  Angeles,  and  for  an 
accounting  for  the  rents  and  profits  thereof. 

Plaintiffs  had  judgment;  defendant  J.  S.  Mallard 
moved  for  a  new  trial,  which  was  granted,  and  this 
appeal  was  taken  from  the  order  granting  such  new  trial. 

It  appears  from  the  record  that  the  lands  in  question 
are  part  of  the  pueblo  lands  of  the  city  of  Los  Angeles, 
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and  have  been  duly  patented  by  the  government  of  the 
Unitec^  States  to  the  authorities  of  said  city. 

In  1857,  the  city  of  Los  Angeles,  by  its  proper  officers, 
set  apart  the  land  in  question  as  a  public  cemetery,  and 
caused  the  same  to  be  conveyed  to  defendant  J.  S.  Mallard 
and  two  others  (now  dead)  in  trust  for  the  uses  and  pur- 
poses of  a  cemetery. 

The  property  was  used  for  cemetery  purposes,  and 
bodies  were  interred  therein,  until  1861,  when  the  city 
resolved  by  ordinance  to  discontinue  its  use  as  a  ceme- 
tery, and  to  remove  the  bodies  buried  therein  to  another 
place,  which  was  done,  except  that  from  two  to  five  bodies 
were  not  removed;  since  that  date  it  has  not  been  used  as 
a  place  of  sepulture. 

On  the  fourteenth  day  of  November,  1870,  the  city  of 
Los  Angeles,  for  a  valuable  consideration,  conveyed  the 
property  by  quitclaim  deed  to  one  T.  A.  Sanchez. 

The  conveyance  to  Sanchez  was  confirmed  by  act  of  leg- 
islature of  the  state  of  California  (Stats.  1871-72,  p.  93), 
and  the  plaintiffs  herein  have  succeeded  to  the  title  of  San- 
chez. 

Defendant  J.  S.  Mallard  is  in  possession  under  the  deed 
of  trust,  and  the  other  defendant  holds  a  portion  of  the  land 
under  him. 

In  1876  plaintiffs  brought  an  action  of  ejectment 
against  the  defendant  Mallard  and  the  others  to  recover 
the  property.  Defendants  had  judgment,  which  on  ap- 
peal was  affirmed  by  this  court  (58  Cal.  63)  in  an  opinion 
in  which  the  following  language  was  used :  "  We  are  of 
the  opinion  that  the  deed  from  the  city  of  Los  Angeles  to 
Mallard  and  his  associates  passed  the  legal  title,  and  that 
the  trust  thereby  created  is  still  in  force,  or  was  at  the  time 
this  suit  was  tried. 

"  It  will  be  time  enough  for  the  city  or  its  subsequent 
grantees  to  assert  title  to  the  premises  after  the  bodies  now 
lying  in  the  cemetery  have  been  decorously  removed  to  an- 
other resting-place,  and  the  purposes  of  the  trust  have  fully 
terminated." 
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This  action  was  then  brought,  and  after  a  trial,  all  the 
allegations  of  the  complaint  were  found  true,  except  as 
to  the  facts  established  in  the  former  case,  which  are  set 
out  in  full,  and  as  to  the  value  of  the  rents,  issues,  and 
profits,  and  judgment  was  rendered  in  favor  of  plaintiffs, 
requiring  the  defendants  to  convey  the  property  to  said 
plaintiffs,  and  decreeing  that  a  small  rectangular  tract 
eighty  by  thirty  feet  in  the  southeast  corner  be  held  by 
the  plaintiffs  subject  to  a  public  easement  as  a  place  of 
burial  of  the  bodies  therein  interred  until  the  same  shall 
be  removed  by  public  authority  or  by  the  friends  of  the 
deceased  parties,  and  providing  that  the  graves  should  not 
be  disturbed,  etc. 

The  new  trial  was  granted  by  the  successor  of  the  learned 
judge  by  whom  the  cause  was  tried,  and  seems  to  be  based 
upon  the  following  propositions :  — 

1.  The  bodies  have  not  been  removed  from  the  ceme- 
tery, and  the  legal  title  is  yet  in  the  defendants. 

2.  That  the  fact  that  the  defendants  claim  title  as 
trustees,  and  then  deny  the  title  and  claim  adversely,  cannot 
affect  this  action. 

3.  Plaintiffs  cannot  recover  the  legal  title  from  defend- 
ants unless  the  latter  hold  it,  and  if  they  hold  it  as  trus- 
tees, it  cannot  be  recovered  so  long  as  the  trust  remains 
incompleted. 

4.  Whether  defendants  have  abused  the  trust  or  not 
is  of  no  importance  in  this  action,  as  it  is  not  brought 
to  remove  the  trustees,  and  appoint  others  in  their  place 
to  carry  out  the  trust,  but  is  brought  to  recover  the  legal 
title  from  the  defendants,  which  cannot  be  done  at  pres- 
ent. 

These  views  at  first  glance  seem  formidable,  if  not  con- 
clusive. 

If  the  conclusions  are  erroneous,  it  must  be  not  from 
any  fault  in  the  deductions,  but  from  assuming  as  prem- 
ises facts  not  warranted  by  the  record. 

All  of  the  allegations  of  the  complaint  are  found  to  be 
true,  except  those  hereinbefore  noted. 
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Turning  then,  to  the  complaint,  we  find  that  among 
other  things  it  is  averred :  — 

1.  That  no  portion  of  the  land  was  ever  used  as  a 
cemetery,  except  a  rectangular  piece  eighty  feet  by  thirty 
in  the  southeast  corner. 

2.  There  now  remains  buried  on  said  tract  about  two 
bodies,  the  graves  of  whom  are  in  the  rectangular  piece 
of  land  aforesaid. 

3.  Defendant  Mallard  has  planted  the  greater  portion  of 
the  remainder  of  the  land  to  vines  and  fruit-trees,  and  since 
1870  he  and  those  under  him  have  used  the  land  for  agri- 
cultural and  other  private  purposes. 

4.  That  prior  to  the  commencement  of  this  action,  de- 
fendants repudiated  the  trust  created  by  the  deed  of  1857. 

5.  The  objects  of  the  trust  have  been  fulfilled. 

All  of  the  foregoing  allegations  are  sustained  by  the  tes- 
timony of  defendant  Mallard,  except  it  may  be  the  fifth, 
and  as  he  states  that  after  he  went  on  there  the  graveyard 
was  abandoned  and  he  did  not  know  where  it  was,  it  is  not 
singular  that  the  court  should  have  found  the  allegation 
supported  by  the  proofs. 

The  complaint  further  avers  that  Mallard  and  his  gran- 
tees have  violated  the  conditions  of  said  ti^ust;  that  said 
Mallard  has  never  performed  his  duties  as  such  trustee,  but 
has  used  his  powers  and  the  trust  property  for  his  own  pri- 
vate use  and  adva:  tage,  and  that  he  is  an  unfit  person  to 
be  a  trustee. 

Plaintiflfs  further  offer  to  have  the  portion  occupied  by 
the  graves  of  deceased  persons  conveyed  to  trustees,  or  to 
submit  to  such  terms  and  conditions  in  relation  thereto  as 
to  the  court  may  seem  proper. 

Our  code  has  included  within  its  provisions  many  of 
the  rules  previously  established  by  courts  of  equity,  and 
in  most  instances  has  not  departed  from  the  doctrine  previ- 
ously upheld. 

The  following  extracts  have  a  bearing  on  the  present 
case : — 
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"  1.  Except  as  hereinafter  otherwise  provided,  every  ex- 
press trust  in  real  property,  valid  as  such  in  its  creation, 
vests  the  whole  estate  in  the  trustees,  subject  only  to  the 
execution  of  the  trust.  The  beneficiaries  take  no  estate  or 
interest  in  the  property,  but  may  enforce  the  performance 
of  the  trust."     (Civ.  Code,  sec.  863.) 

"  2.  Notwithstanding  anything  contained  in  the  last 
section,  the  author  of  a  trust  may  in  its  creation  prescribe 
to  whom  the  real  property  to  which  the  trust  relates  shall 
belong  in  the  event  of  the  failure  or  termination  of 
the  trust,  and  may  transfer  or  devise  such  property, 
subject  to  the  execution  of  the  trust."  (Civ.  Code, 
sec.  864.) 

"  3.  Where  an  express  trust  is  created  in  relation  to 
real  property,  every  estate  not  embraced  in  the  trust,  and 
not  otherwise  disposed  of,  is  left  in  the  author  of  the  trust 
or  his  successors."     (Civ.  Code,  sec.  866.) 

"4.  Where  a  trust  in  relation  to  real  property  is  ex- 
pressed in  the  instrument  creating  the  estate,  every  transfer 
or  other  act  of  the  trustees  in  contravention  of  the  trust  is 
absolutely  void."     (Civ.  Code,  sec.  870.) 

"  5.  When  the  purpose  for  which  an  express  trust  was 
created  ceases,  the  estate  of  the  trustee  also  ceases."  ( Civ. 
Code,  sec.  871.) 

"  6.  A  trust  is  extinguished  by  the  entire  fulfillment 
of  its  object,  or  by  such  object  becoming  impossible  or 
unlawful."     (Civ.  Code,  sec.  2279.) 

In  the  present  case,  the  city  of  Los  Angeles  was  the 
author  of  the  trust,  and  not  having  provided  in  the  crea- 
tion of  such  trust  to  whom  the  property  should  belong 
upon  a  failure  or  termination  thereof  had  a  right  to  trans- 
fer the  property,  and  the  purchaser  took  subject  to  the 
trust.  The  plaintiffs,  having  purchased,  stand  in  the  po- 
sition which  their  grantor  would  have  occupied  but  for  the 
conveyance. 

The  fact  that  the  deed  from  the  city  of  Los  Angeles 
to  Sanchez  was  in  form  a  quitclaim  does  not  alter  the 
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position  of  plaintiffs;  taken  together  with  the  act  of 
the  legislature,  it  constituted  him  an  assignee  of  all  the 
interest  of  the  city.  As  provided  by  section  864  of  the 
Civil  Code,  the  city  might  "  transfer  or  devise  such  prop- 
erty, subject  to  the  execution  of  the  trust." 

The  reversion,  if  such  it  may  be  termed,  of  the  prop- 
erty upon  the  execution  of  the  trust  was  in  no  sense  the 
acquisition  of  another  title. 

The  defendant  went  into  possession  as  the  trustee  of 
an  express  trust. 

For  a  series  of  years  he  has  devoted  nearly  all  of  the 
land  deeded  to  him  for  cemetery  purposes  to  agricultural 
and  horticultural  purposes,  has  sold  a  portion  of  it,  and 
now  deliberately  urges  as  reasons  why  he  should  not  be 
required  to  convey :  — 

1.  That  a  small  portion  of  the  land  is  still  devoted  to 
cemetery  purposes,  and  therefore  the  objects  of  the  trust 
are  not  consummated ;  and 

2.  That  he  holds  the  land  adversely  to  all  the  world, 
the  plaintiffs  included,  except  the  portion  sold  and  the 
parcel  occupied  by  the  graves,  as  to  which  parcels  he  dis- 
claims all  title. 

The  answer  to  these  propositions  is :  — 

1.  It  appears  that,  except  as  to  the  small  subdivision 
in  the  southeast  corner,  the  land  was  never  devoted  to 
the  purposes  of  a  cemetery,  and  there  was  as  to  the  por- 
tions not  used,  when  it  was  established  that  it  could  not 
be  used  for  such  purpose,  a  resulting  trust  created  by 
operation  of  law  in  favor  of  the  city  of  Los  Angeles  and 
its  assigns.  This  principle  of  equity  is  recognized  by  the 
Civil  Code,  quoted  sMpra, 

2.  The  city  of  Los  Angeles  terminated  the  trust  rela- 
tion by  abolishing  the  cemetery  in  1861,  as  it  had  a  right 
to  do,  and  thereupon  it  became  and  was  the  duty  of  the 
trustees  to  reconvey  the  property. 

The  duty  of  the  city  to  the  friends  and  relatives  of 
deceased  persons  buried  in  the  cemetery  became  a  ques- 
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tion  as  between  the  city  and  its  grantees  and  such  friends 
and  relatives  of  the  deceased  so  interred,  and  after  its 
abandonment  as  a  cemetery  such  duty  did  not  concern  the 
trustees. 

3.  The  defendant  cannot  be  permitted  to  retain  pos- 
session as  a  trustee  after  repudiating  his  trust  and  claiming 
adversely.  To  permit  such  a  course  would  be  inequitable 
and  an  encouragement  to  fraud. 

By  such  a  rule,  the  trustee  could  remain  in  possession 
by  virtue  of  his  office,  and  at  the  same  time  claim  ad- 
versely until  his  claim  ripened  into  a  title  under  the  statute 
of  limitations. 

The  court  below  had  full  jurisdiction  to  do  what  was 
essential  to  be  done  in  the  premises,  and  by  its  judg- 
ment, it  seems  to  us,  did  do  what  was  proper. 

There  was  no  necessity  for  the  appointment  of  other 
trustees,  as  suggested  in  the  complaint.  The  action  of 
the  court  in  requiring  the  plaintiffs  to  take  the  plat  con- 
taining the  bodies  of  deceased  persons,  subject  to  the  ease- 
ment or  right  of  sepulture,  until  such  bodies  were  lawfully 
removed,  was  all  that  was  required. 

A  court  of  equity  will  at  all  times  see  to  it  that  trustees 
are  appointed  to  manage  trust  property  when  required  for 
its  safety  or  proper  administration,  but  it  will  not  do  so 
when  no  good  result  is  to  be  accomplished  thereby.  If, 
however,  it  shall  at  any  time  become  necessary  or  proper 
to  appoint  trustees,  the  Superior  Court  has  ample  authority 
to  do  so.     (Civ.  Code,  sees.  2287-2289.) 

The  contention  of  the  defendants  that  no  proper  case 
is  made  for  the  removal  of  the  defendants  cannot  be  sus- 
tained. 

The  allegations  of  the  complaint  charge  a  state  of  facts 
sufficient  to  warrant  their  removal,  —  nay,  more :  to  make 
it  the  duty  of  the  court  to  remove  them. 

They  answered  to  the  complaint,  and  under  section  580 
of  the  Code  of  Civil  Procedure,  the  court  was  author- 
ized    to    grant    any     relief    consistent    with    the    case 
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made   by    the   complaint    and    embraced    within    the    is- 
sue. 

The  complaint  set  up  the  trust  and  all  the  facts  con- 
nected with  it,  and  alleges  that  the  trustee  has  violated 
his  trust,  has  repudiated  such  trust,  that  he  has  used  the 
trust  property  for  his  own  benefit,  and  that  he  is  an  un- 
fit person  to  be  trustee,  etc. 

These  things  being  true,  the  court  had  a  right  to  remove 
the  trustee,  and  if  necessary,  to  appoint  another  in  his  place. 
The  court  did  this  in  effect  by  requiring  the  trustee  to 
convey  the  property  to  the  plaintiffs,  and  providing  that 
the  plaintiffs  should  hold  the  lot  in  which  the  bodies  are 
buried,  upon  the  conditions  and  subject  to  the  servitude 
imposed  by  the  decree. 

We  see  nothing  in  the  action  of  the  court  below  incon- 
sistent with  the  case  of  Weisenberg  v.  Truman,  58  Cal.  63. 
That  was  an  action  of  ejectment,  and  the  court  held  that 
the  legal  title  being  in  the  defendants,  plaintiffs  could  not 
recover.  This  is  an  action  in  equity  against  the  trustee, 
charging  both  a  breach  and  a  completion  of  the  trust, 
and  seeking  for  either  or  both  of  such  causes  to  compel 
him  to  convey  the  title,  for  the  want  of  which  it  was 
held  the  plaintiffs  could  not  recover  in  the  action  of  eject- 
ment. 

The  error,  if  any,  in  refusing  the  motion  for  nonsuit 
was  cured  by  the  testimony  subsequently  introduced  by 
defendant.  (Ringgold  v.  Haven,  1  Cal.  108;  Smith  v. 
Compton,  6  Cal.  24;  Perkins  v.  Thornburg,  10  Cal.  189; 
Winans  v.  Hardenbergh,  8  Cal.  291.) 

We  are  of  opinion  the  judgment  of  the  court  below  was 
correct,  and  that  the  order  granting  a  new  trial  should  be 
reversed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  reversed. 

Thornton,  J.,  and  McKee,  J.,  concurred  in  the  judg- 
ment. 
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[No.  11173.    In  Bank.  — July  30,  1886.1 

A.  M.  BARLEY,  Respondent,  v.  R.  T.  BUELL,  Ap- 
pellant. 

Contract  —  Agreement  to  Pat  Commission  —  Consideration.  — 
Services  to  be  rendered  by  a  promisee  in  securing  a  loan  for  the 
promisor  is  a  sufScient  consideration  to  support  a  promise  to 
pay  a  commission  if  the  loan  is  obtained. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County. 

The  action  was  brought  to  recover  ten  thousand  dollars 
from  the  defendant  as  commissions  in  securing  a  loan. 
The  material  allegations  of  the  complaint  are,  that  on 
May  15,  1884,  the  defendant  agreed  with  the  plaintiff  in 
writing  that  if  the  plaintiff  should  sell  certain  land  foi 
the  defendant  for  an  amount  over  and  above  a  sum  then 
due  thereon,  and  the  surplus  should  be  received,  the  de- 
fendant would  pay  to  the  plaintiff  one  half  of  the  surplus; 
or  if  the  defendant  secured  a  loan  from  any  source  with 
which  to  redeem  the  land,  then  the  plaintiff  should  re- 
ceive a  commission  of  ten  thousand  dollars,  as  per  the 
terms  of  a  certain  mortgage.  The  complaint  further 
alleged  that  the  mortgage  was  never  in  fact  made;  that 
the  terms  intended  to  have  been  inserted  therein  in  case 
the  same  had  been  made  were  that  the  mortgage  should 
secure  the  payment  by  the  defendant  to  the  plaintiff  of 
the  sum  of  ten  thousand  dollars,  of  which  sum  three 
thousand  dollars  was  to  have  been  paid  when  a  loan  was 
obtained  by  the  defendant  with  which  to  redeem  the 
land,  and  that  the  plaintiff  did  not  recollect  the  terms  on 
which  the  remaining  seven  thousand  dollars  was  secured 
to  be  paid.  It  was  also  alleged  that  the  defendant  did  secure 
a  loan,  with  which  he  redeemed  the  land.  The  further 
facts  are  stated  in  the  opinion  of  the  court,  and  in  the 
opinion  of  Mr.  Justice  Thornton. 
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W.  C.  StrattoHj  for  Appellant 

IV.  H.  H.  Hart,  and  A.  R.  Cotton,  for  Respondent 

Belcher,  C.  C.  —  This  action  was  commenced  to  re- 
cover the  sum  of  ten  thousand  dollars  for  services  alleged 
to  have  been  rendered  by  the  plaintiff  in  procuring  a  loan 
for  the  defendant. 

The  defendant  demurred  to  the  complaint,  and  his  de- 
murrer being  overruled,  answered. 

The  case  was  tried  by  a  jury,  and  a  verdict  returned  in 
favor  of  the  plaintiff  for  three  thousand  dollars,  on  which 
judgment  was  entered. 

The  appeal  is  from  the  judgment,  and  rests  upon  the 
judgment  roll. 

It  is  claimed  for  the  appellant  that  the  complaint  was 
insufficient,  and  that  the  court  erred  in  overruling  the 
demurrer.  The  complaint  was  undoubtedly  somewhat 
ambiguous,  but  it  was  not  demurred  to  on  that  ground. 
In  our  opinion,  it  stated  a  cause  of  action  for  the  three 
thousand  dollars  recovered,  and  that  the  alleged  promise 
to  pay  that  sum  was  based  upon  a  sufficient  considera- 
tion. 

We  think  the  judgment  should  be  affirmed. 

FooTE,  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

Thornton,  J.,  concurring.  —  When  this  cause  was  be- 
fore Department  Two  of  this  court  for  decision,  I  drew 
up  an  opinion  affirming  the  judgment,  and  stating  the 
reasons  for  such  conclusion.  I  adhere  to  that  opinion, 
and  file  it  herein  as  my  opinion  in  the  cause. 

The  following  is  the  opinion  of  Mr.  Justice  Thornton 
above  referred  to,  rendered  in  Department  Two  on  the 
30th  of  January,  1886 :  — 
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Thornton,  J.  —  We  are  of  opinion  that  under  the  alle- 
gations of  the  complaint  the  plaintiff  could  have  and  re- 
cover the  amount  of  three  thousand  dollars,  for  which  a 
verdict  was  rendered  in  his  favor.  There  is  no  difficulty 
as  to  the  consideration  of  the  promise  to  pay.  The  con- 
sideration was  services  to  be  rendered  in  procuring  a  loan, 
and  there  was  a  promise  to  pay  sufficiently  definite  averred 
in  the  complaint  as  regards  three  thousand  dollars,  the 
amount  of  the  verdict. 

As  to  the  seven  thousand  dollars,  the  complaint  was  too 
indefinite  to  recover  any  part  of  it,  but  the  verdict  for 
three  thousand  dollars  can  be  sustained  under  the  allega- 
tions of  the  complaint 

Judgment  affirmed. 


[No.  11529.     In  Bank.  — July  30,  1886.] 

MARTHA  BROWN,  Respondent,  v.  EUGENE  R. 
PLUMMER,  Appellant. 

Appeal  fboh  Judgment  —  Second  Appeal  is  Void  —  Dismissal. 
—  Where  an  appeal  from  a  judgment  has  been  regularly  taken 
and  perfected  by  an  undertaking,  and  is  pending  in  the  Supreme 
Court,  a  second  appeal  from  the  judgment,  attempted  to  be  taken 
by  tlie  same  party,  is  a  nullity,  and  will  be  dismissed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

Motion  to  dismiss  appeal.     The  facts  are  stated  in  the 
opinion  of  the  court. 

Edwin  Baxter,  for  Appellant. 

Bicknell  &  White,  and  C.  Cabot,  for  Respondent. 

Thornton,  J.  —  Motion  to  dismiss  an  appeal. 
In  this  case  there  were  two  appeals  from  a  judgment 
taken  by  defendant,  one  on  the  28th  of  January,  1886, 
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and  the  other  on  the  1st  of  March  following.     The  judg- 
ment was  entered  on  the  4th  of  January,  1886. 

The  respondent  (plaintiff  below)  moved  to  dismiss 
both  appeals  in  one  and  the  same  notice.  The  motion 
to  dismiss  the  appeal  of  the  28th  of  January  was  made 
on  the  ground  that  the  party  appealing  did  not  file  the 
transcript  in  time.  The  motion  to  dismiss  the  appeal  of 
the  1st  of  March  was  made  on  the  ground  that  the  first 
appeal  was  pending  when  the  second  was  taken. 

The  motions  came  on  to  be  heard  on  the  7th  of  April 
last,  and  the  appeal  first  taken  was  ordered  to  be  dismissed 
on  the  ground  above  stated. 

As  to  the  second  appeal,  it  is  urged,  that  as  such  appeal 
was  taken  while  the  first  was  pending,  it  was  a  nullity,  as 
there  cannot  be  two  appeals  pending  at  the  same  time 
from  the  same  judgment. 

It  appears  that  the  first  appeal  was  in  all  respects  reg- 
ularly taken  and  perfected  by  an  undertaking  on  appeal. 
When  the  second  appeal  was  taken,  the  time  for  filing 
the  transcript  on  the  first  appeal  had  not  expired.  The  first 
appeal  was  then  a  valid,  existing  appeal  to  this  court. 

In  Hill  V.  Finnigan,  54  Cal.  312,  313,  a  judgment  was 
entered  in  the  court  below  on  the  12th  of  August,  1879 
and  on  the  5th  of  December  an  order  was  entered  deny- 
ing a  motion  for  a  new  trial.  On  the  23d  of  December 
the  defendant  served  and  filed  a  notice  of  appeal  from 
the  judgment  and  order,  and  on  the  same  day  filed  an 
undertaking  on  appeal.  An  exception  to  the  sureties  on 
the  undertaking  was  filed,  and  the  sureties  failed  to  jus- 
tify. On  the  3d  of  February,  1880,  the  defendant  erro- 
neously supposing  that  the  appeal  first  taken  had  become 
ineffectual  by  reason  of  the  failure  of  the  sureties  to  jus- 
tify, served  and  filed  another  notice  of  appeal  from  the 
judgment  and  order,  and  another  undertaking. 

This  Court  (Department  One)  held  that  the  failure  of 
the  sureties  to  justify  did  not  render  the  appeal  ineffec- 
tual,  that  the  appeal  of  the  23d  of  December  was  a  valid 
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one,  and  vested  this  court  with  jurisdiction  of  the  cause. 
The  opinion  as  to  the  second  appeal  thus  proceeds :  "  It 
follows  that  the  attempted  appeal  of  February  3d  was  a 
nullity,  for  there  was  nothing  then  pending  in  the  Dis- 
trict Court  from  which  an  appeal  could  be  taken."  (54 
Cal.  314.) 

Concurring  in  the  rule  laid  down  in  the  case  cited,  and 
the  reasons  given  for  it,  we  must  hold  that  the  appeal  in 
this  case  taken  on  the  1st  of  March  was  a  nullity,  as  the 
appeal  of  the  28th  of  January  was  valid  and  binding  when 
the  appeal  of  the  first  of  March  was  taken,  and  on  the  day 
last  named  there  was  nothing  in  the  court  below  from 
which  an  appeal  could  be  taken. 

It  follows  from  the  foregoing  that  the  appeal  of  the 
1st  of  March  must  be  dismissed. 

So  ordered. 

Myrick,  J.,  McKiNSTRY,  J.,  Ross,  J.,  Sharpstein,  J., 
Morrison,  C.  J.,  and  McKee,  J.,  concurred. 


[No.   11038.     In  Bank.  — July  30,  1886.] 

JUAN  M.  LUCO  ETAL.,  Respondents, ^/.  COMMERCIAL 
BANK  OF  SAN  DIEGO  et  al.  JUAN  DE  TORO, 
Administrator,  etc.,  of  Agustin  Olvera,  Deceased, 
Appellant. 

Estate  of  Decedent  —  Specific  Performance  —  Contract  fob 
Sale  of  Land  —  Judgment  against  Executor  after  Resigna- 
tion —  Heirs  not  Bound.  —  Where  an  action  for  the  specific 
performance  of  a  contract  for  the  sale  of  land  is  brought  against 
a  defendant  as  the  executor  of  the  will  of  the  deceased  vendor 
after  the  resignation  of  his  executorship  has  been  accepted  by  the 
Probate  Court,  and  without  joining  the  heirs  of  the  deceased,  a 
judgment  rendered  therein  against  him  as  executor  does  not  bind  the 
heirs. 

Id.  —  Order  Acceptino  Resignation  of  Executor  —  Presumption 
OF  Regularitt.  —  An  order  of  the  Probate  Court  accepting  the 
resignation  of  an  executor  and  discharging  him  from  his  trust 
is  presumed  to  be  regular,  and  cannot  be  collaterally  attacked. 
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Appeal  from  an  interlocutory  decree  of  the  Superior 
Court  of  San  Diego  County,  and  from  an  order  refusing 
a  new  trial. 

The  action  was^  brought  for  the  partition  of  certain 
lands  in  the  county  of  San  Diego.  The  lands  in  question 
originally  belonged  to  one  Agustin  Olvera,  whose  title  the 
parties  interested  in  the  appeal  each  claim  to  have  acquired. 
The  plaintiff  Luco  and  those  holding  under  him  claim  un- 
der the  judgment  referred  to  in  the  opinion.  The  appel- 
lant claims  as  the  administrator  of  the  estate  of  Agustin 
Olvera.  The  further  facts  are  stated  in  the  opinion  of  the 
court. 

Works  &  Titus,  and  Smith,  Brown  &  Hutton,  for  Ap- 
pellant. 

The  judgment  purporting  to  be  rendered  against  the 
executor  after  his  resignation  had  been  accepted  was 
void  as  against  the  estate  of  the  heirs  of  Olvera.  (GriMth 
V.  Frader,  8  Cranch,  9;  Kane  v.  Paul,  14  Pet.  33;  Leivis 
V.  Nichols,  38  Tex.  64;  3  Wait's  Actions  and  Defenses,  268 
269.)  The  order  accepting  the  resignation  was  not  void, 
and  cannot  be  collaterally  attacked.  {Haynes  v.  Meeks, 
10  Cal.  110;  S.  C,  70  Am.  Dec.  702;  Lucas  v.  Todd,  28 
Cal.  182;  Haynes  v.  Meeks,  20  Cal.  288;  Ramp  v.  Mc- 
Daniel,  12  Or.  108.)  The  title  of  the  heirs  of  Olvera 
could  only  be  divested  by  making  them  parties  to  the 
action.  (Pomeroy  on  Remedies,  sees.  366-368;  Watson 
V.  Mahon,  20  Ind.  223;  Potter  v.  Ellice,  48  N.  Y.  321; 
Brenham  v.  Story,  39  Cal.  179;  Johnson  v.  5.  F,  Sav. 
Union,  63  Cal.  554;  Morgan  v.  Morgan,  2  Wheat.  290; 
Buck  v.  Buck,  11  Paige,  170.) 

Levi  Chase,  W,  J.  Hunsaker,  Thomas  /.  Arnold,  A,  B. 
Hotchkiss,  and  H,  P.  Irving,  for  Respondents. 

The  judgment  against  the  executor  was  binding  on  the 
heirs.     {Carpentier  v.   Oakland,  30  Cal.   446;  Code  Civ. 
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Proc.,  sees.  869,  1582.  1600,  1602,  1603;  Cunningham  v. 
Ashley,  45  Cal.  491;  Meeks  v.  V assault,  3  Saw.  206;  Bay- 
ley  V.  Meeks,  11  Pae.  C.  L.  J.  408.) 

Myrick,  J.  —  The  question  involved  in  this  appeal  is, 
whether  a  judgment  in  favor  of  Luco  against  one  Castro 
Olvera  as  executor  of  the  last  will  of  Agustin  Olvera  is 
valid  so  as  to  bind  the  heirs  and  devisees  of  the  testator. 

Agustin  Olvera  in  his  lifetime  made  a  contract  for 
the  conveyance  to  Hartman  of  an  interest  in  real  estate. 
Agustin  died  testate,  and  Castro  Olvera  received  letters 
testamentary,  and  entered  upon  the  duties  of  his  office. 
Luco,  assignee  of  the  contract,  brought  an  action  against 
Castro,  as  executor,  to  compel  the  execution  of  a  deed 
according  to  the  terms  of  the  contract.  Castro  was 
served  with  summons.  He  failed  to  answer,  and  judg- 
ment was  rendered  in  accordance  with  the  prayer  of  the 
complaint.  The  suit  was  commenced  October  15,  1880. 
Prior  to  the  commencement  of  the  suit,  viz ,  February 
11,  1878,  an  order  was  made  by  the  Probate  Court  in 
which  were  pending  the  proceedings  for  the  settlement 
of  the  estate  of  Agustin  Olvera,  deceased,  in  which 
order  it  was  stated  that  Castro  had  tendered  his  resigna- 
tion, and  had  rendered  a  full  and  true  account  of  his 
executorship,  and  his  resignation  was  accepted,  and  his 
accounts  as  rendered,  approved,  settled,  and  allowed;  and 
the  court  "  ordered,  adjudged,  and  decreed  that  said 
letters  of  executorship  be  set  aside,  and  on  turning  over 
all  the  effects  and  property  in  his  hands  to  his  successor, 
hereafter  to  be  appointed  by  this  court,  and  upon  filing 
a  receipt  in  full,''  etc.,  that  he  be  discharged.  No  suc- 
cessor was  appointed  until  after  the  decree  in  the  suit  of 
Luco  v.  Olvera.  It  thus  appears  that  Castro  Olvera  was 
executor  during  the  pendency  of  that  suit,  or  there 
was  a  vacancy  in  the  office.  If  there  was  a  vacancy, 
the  judgment  against  Castro  did  not  bind  the  heirs  and 
devisees  of  Agustin,  and  in  the  case  at  bar  the  property 
embraced   within   the   decree   against   Castro   should   not 
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in  this  action  have  been  decreed  to  Luco  upon  the  basis 
of  that  judgment. 

Section  1427  of  the  Code  of  Civil  Procedure  authorizes 
any  executor  or  administrator  to  resign  his  appointment, 
having  first  settled  his  accounts  and  delivered  up  all  the 
estate  to  the  person  appointed  to  receive  the  same;  and 
if  there  be  delay  in  settling  the  accounts  and  delivering 
the  estate,  or  from  other  cause  the  circumstances  of  the 
estate  or  the  rights  of  those  interested  require  it,  the  court 
may  before  the  settlement  and  delivery  is  completed  revoke 
the  letters,  and  appoint  an  administrator  either  general  or 
special. 

The  Probate  Court  had  jurisdiction  of  the  subject- 
matter  then  before  it,  viz.,  the  resignation  of  the  execu- 
tor, and  it  had  jurisdiction  of  the  parties  interested. 
Having  such  jurisdiction,  all  presumptions  are  in  favor 
of  the  regularity  of  its  proceedings  and  the  validity  of 
its  order  (Hittell's  Gen.  Laws,  sec.  1229),  and  the  order 
accepting  the  resignation  cannot  be  collaterally  attacked. 
(Haymes  v.  Meeks,  20  Cal.  288;  Lucas  v.  Todd,  28  Cal. 
185;  Haynes  v.  Meeks,  10  Cal.  110;  S.  C,  YO  Am.  Dec. 
702.) 

Of  the  land  set  oflF  by  the  decree  to  Luco,  6,083.2,743 
acres  constituted  the  interest  claimed  by  him  under  the 
decree  against  Castro  Olvera,  and  is  the  interest  involved 
in  this  appeal.  The  parties  have  stipulated  that  in  other 
respects  the  partition  may  proceed.  We  are  of  opinion  that 
Luco  did  not  by  the  suit  spoken  of  acquire  the  above-named 
interest. 

The  decree,  so  far  as  it  relates  to  the  interest  of  Luco 
in  the  6,083.2,743  acres  is  reversed,  as  is  also  the  order 
refusing  a  new  trial,  and  the  cause  is  remanded  for  a  new 
trial  as  to  such  interest. 

Sharpstein,  J.,  McKee,  J.,  Ross,  J.,  and  McKinstry, 
J.,  concurred. 

Rehearing  denied. 
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[No.   11152.     In  Bank.  — July  30,  1886.] 

EUGENIE  H.  SCHROEDER,  Petitioner,  v,  SUPE- 
RIOR COURT  OF  SAN  MATEO  COUNTY  et  al., 
Respondents. 

Estate  of  Decedent  —  Appointment  of  Special  Administeatob 
—  Priob  Appointment  of  Executrix  —  Suspension  and  Re- 
moval.—  Where  letters  testamentary  have  been  issued  to  an  exec- 
utrix, the  superior  court  has  no  power  afterwards  to  appoint  a 
special  administrator  of  the  estate,  unless  the  executrix  is  first 
suspended  or  removed. 

Id. — -Executrix  not  Removed  by  Appointment  of  Special  Admin- 
istrator. —  An  ex  parte  order  appointing  a  special  administrator 
does  not  operate  as  a  removal  of  an  executrix  previously  appointed. 

Id.  —  Mabbiage  of  Executbix  —  Effect  of.  —  Under  section  1352 
of  the  Code  of  Civil  Procedure,  the  marriage  of  an  executrix  does 
not  eo  instanti  deprive  her  of  the  power  to  act.  It  merely  ren- 
ders her  incompetent,  so  that  she  may  be  proceeded  against  for 
suspension  and  removal  as  provided  by  the  code. 

Proceeding  for  a  writ  of  review  to  annul  an  order  of 
the  Superior  Court  of  San  Mateo  County  appointing  one 
Caroline  Hawes  the  special  administratrix  of  the  estate 
of  Horace  Hawes,  deceased.  Horace  Hawes  died  testate 
on  the  19th  of  December,  1884.  The  petitioner,  his  then 
surviving  widow,  was  nominated  as  the  executrix  of  his 
will,  and  letters  testamentary  thereon  were  issued  to  her 
on  the  22d  of  January,  1885.  On  the  2d  of  July,  1885, 
she  married  J.  B.  Schroeder,  and  has  since  been  his  wife. 
The  order  appointing  the  special  administratrix  was  made 
on  the  15th  of  July,  1885,  without  notice  to  the  petitioner, 
and  before  she  had  been  suspended  or  removed  as  execu- 
trix. The  further  facts  are  stated  in  the  opinion  of  the 
court. 

/.  C  Bates,  and  D.  M.  Delmas,  for  Petitioner. 

George  C.  Ross,  for  Respondents. 

The  Court.  —  This  is  an  action  to  annul  by  certiorari 
an  order  of  the  Superior  Court  appointing  a  special  ad- 
ministratrix. The  petitioner  was  duly  appointed  execu- 
trix of  the  will  of  deceased,  and  has  never  been  suspended 
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or  removed.  The  Superior  Court  had  therefore  no  power 
to  appoint  the  special  administratrix.  (Code  Civ.  Proc, 
sec.  1411.) 

If  it  be  said  that  the  order  appointing  a  special  ad- 
ministratrix operated  a  removal  of  the  executrix,  the 
conclusive  answer  is,  that  she  has  never  been  cited  to  ap- 
pear, nor  did  she  appear,  to  show  cause  why  her  letters 
should  not  be  revoked.  (Code  Civ.  Proc.,  sees.  1436- 
1438.) 

It  is  urged,  however,  that  by  virtue  of  section  1352  of 
the  Code  of  Civil  Procedure,  when  the  executrix  married 
her  authority  was  "  extinguished,"  and  that  the  fact  of 
marriage  deprived  her  eo  tnstanti  of  all  her  powers.  But 
as  we  have  seen,  if  this  construction  were  given  the  sec- 
tion last  cited,  it  would  follow  that  no  special  adminis- 
trator could  be  appointed.  We  think  when  section  1352 
is  read  in  connection  with  sections  1350,  1411,  1436,  1437, 
and  other  sections,  it  sufficiently  appears  that  the  words 
"  her  authority  is  extinguished,"  are  employed  as  the 
equivalent  of  "  she  ceases  to  be  competent."  She  becomes 
incompetent,  and  may  be  proceeded  against  for  suspension 
and  removal  as  provided  in  section  1436  and  the  sections 
immediately  following. 

Are  all  the  acts  of  an  executrix  who  has  secretly  mar- 
ried, or  married  without  the  fact  having  reached  the  knowl- 
edge of  the  judge,  absolutely  void?  If  so,  they  are  void, 
and  may  be  attacked  or  disregarded  after  a  final  accounting 
and  discharge. 

It  would  be  difficult  to  distinguish  between  one  never 
competent  to  serve  as  executrix  and  one  whose  capacity 
to  serve  as  such  has  become  extinguished.  But  if  one 
originally  appointed  executrix  was  in  fact  under  age  or 
a  convict,  she  is  clothed  with  all  the  powers  of  the  office 
until  she  is  suspended  or  by  proper  proceedings  removed. 
Does  a  different  rule  obtain  where  by  reason  of  an  act 
done  in  pais  one  originally  competent  has  made  herself  in- 
competent ? 
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The  intent  of  the  statute  is  apparent  from  the  language 
employed.  If  doubt  remained  as  to  the  proper  interpre- 
tation of  the  sections  of  the  code,  we  conceive  it  would  be 
proper  so  to  interpret  them  as  to  afford  the  executrix  an 
opportunity  to  admit  or  deny  the  marriage,  and  as  requir- 
ing an  adjudication  which  shall  be  record  evidence  of  the 
marriage  (if  the  court  shall  find  the  marriage  had  taken 
place),  and  which  shall  relieve  subsequent  proceedings  of 
administration  free  from  all  liability  to  collateral  at- 
tack. 

Order  annulled. 

Thornton,  J.,  concurred  in  the  judgment 
Myrick,  J.,  and  Sharpstein,  J.,  dissented. 
Rehearing  denied. 


[No.  9990.     In   Bank.  — July  30,   1886.] 

SILAS  COX  ET  AL.,  Respondents,  v.  F.  S.  CLOUGH  ei 
AL.,  Appellants. 

Water  Rights  —  Adverse  Possession  and  User  —  Claim  of 
Right.  —  An  adveise  possession  and  user  of  water  for  five  years 
continuously  and  uninterruptedly,  with  the  knowledge  of  and  to 
the  injury  of  the  true  owner,  will  bar  the  right  of  the  latter 
thereto;  but  a  mere  claim  of  right  to  the  use  and  enjoyment  of 
the  water,  however  long  continued,  will  not  have  that  effect. 

Id.  —  Statute  of  Limitations  —  Denial  of  Right  to  Possession. 
—  The  mere  denial  by  the  owner  of  the  right  of  the  adverse  user 
to  the  possession  of  the  water  is  not  a  sufficient  interruption  there- 
of to  prevent  the  statute  of  limitations  from  operating  as  a  bar. 

Id.  —  Findings  —  Evidence.  —  The  findings  on  the  plea  of  the 
statute  of  limitations  examined,  and  held  sufficient,  and  supported 
by  the  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 
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Byron  Waters,  and  Curtis  &  Otis,  for  Appellants. 
Rowell  &  Rowell,  and  //.  M.  Willis,  for  Respondents. 

Searls,  C.  —  This  is  an  action  to  determine  the  right 
to  the  use  of  the  water  of  certain  springs,  and  of  a  stream 
flowing  therefrom,  situate  in  the  county  of  San  Bernar- 
dino. 

According  to  the  allegations  of  the  complaint,  plain- 
tiffs have  a  right  to  the  uninterrupted  use  and  flow  of 
five  ninths,  and  the  defendants  are  entitled  to  the  flow 
and  use  of  four  ninths,  of  the  water  of  San  Timoteo  Creek, 
and  they  pray  judgment  that  they  are  so  entitled,  and  that 
defendants  be  enjoined  from  interfering  with  the  flow  of 
water  five  out  of  every  nine  days,  etc. 

Defendants,  in  addition  to  other  defenses,  pleaded  the 
statute  of  limitations. 

The  cause  was  tried  by  the  court  without  a  jury,  writ- 
ten findings  filed,  and  judgment  entered  thereon,  in  which 
it  was  adjudged  and  decreed  that  the  plaintiffs  were  en- 
titled to  the  use  of  one  half  of  the  waters  of  San  Timoteo 
Creek  flowing  from  or  through  the  lands  of  both  plaintiffs 
and  defendants,  save  and  except  the  water  of  certain 
springs,  the  waters  of  which  do  not  flow  to  and  into  the 
creek,  and  a  perpetual  injunction  was  decreed  in  accordance 
with  the  rights  as  thus  established. 

The  appeal  is  by  defendants  from  the  judgment,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

Appellants  contend  that  the  judgment  should  be  reversed 
for  want  of  findings  upon  the  issues  raised  by  their  plea 
of  the  statute  of  limitations. 

The  seventh  finding  of  the  court,  against  which  the  ar- 
gument of  appellants  is  directed,  is  defective  as  a  finding 
of  fact  under  the  statute. 

The  finding  is  in  effect,  that  ever  since  the  issuance  of 
a  certain  patent,  the  defendants  and  their  grantors  have 
claimed  the  right  to  the  exclusive  use  of  all  the  waters  of 
the   stream  to  be  used  upon   their  land   for  agricultural 
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and  domestic  purposes,  but  said  right  has  never  been 
acquiesced  in  by  the  plaintiffs  and  their  predecessors  in 
interest,  who  have  disputed  the  right  of  the  defendants 
to  such  exclusive  use  of  the  waters,  and  claimed  an  equal 
right  with  defendants  to  the  use  of  the  same  for  like  pur- 
poses. 

An  adverse  possession  and  user  of  water  for  five  years, 
continuously  and  uninterruptedly,  with  the  knowledge  of 
and  to  the  injury  of  the  true  owner,  will  bar  his  right 
thereto.  ( Union  Water  Co.  v.  Crary,  25  Cal.  509 ;  Davis 
V.  Gale,  32  Cal.  Z^\  Evans  v.  Ross,  65  Cal.  439.) 

But  a  mere  claim  of  a  right  to  the  use  and  enjoyment 
of  water,  however  long  continued,  will  not  ripen  into  ad- 
verse title  thereto. 

It  is  the  actual  appropriation,  followed  by  open,  noto- 
rious, continuous,  and  exclusive  possession  for  the  time 
limited  by  statute  under  claim  of  title,  that  gives  the 
right. 

So,  too,  on  the  other  hand,  if  the  defendants  used  and 
held  the  water  adversely  for  five  years  next  before  suit 
was  brought,  the  mere  disputing  their  right  to  such  pos- 
session by  the  plaintiffs  would  not  prevent  the  bar  of  the 
statute. 

The  peaceable  possession  must  be  disturbed,  the  con- 
tinuity of  such  possession  broken,  within  the  statutory 
period,  in  order  to  defeat  the  plea,  if  otherwise  supported 
by  proof. 

The  seventh  finding  might  be  literally  true,  —  that  is, 
defendants  and  their  grantors  might  have  "  claimed  the 
right  to  the  exclusive  use  of  all  the  waters,''  and  yet  they 
may  never  have  been  for  a  moment  in  possession  of  any 
such  waters. 

It  follows  that  unless  the  other  findings  settle  the  ques- 
tion raised  by  this  issue,  the  error  assigned  must  be  up- 
held. 

Referring  to  such  other  findings,  and  it  appears :  — 

1.     Under  the  fourth  finding,  that  the  lands  owned  by 
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plaintiflFs  were  public  lands  of  the  United  States  until 
they  or  their  grantors  acquired  title  thereto,  which  was 
as  follows :  J.  R.  Frink  on  the  ninth  day  of  August,  1872 ; 
Silas  Cox  on  the  twentieth  day  of  August,  1874;  Berry 
Roberts,  1877 ;  George  M.  Frink,  September  2,  1878. 

2.  The  sixth  finding  is  to  the  effect  that  defendants  or 
their  predecessors  did  not  appropriate  the  water  of  said 
stream  to  their  exclusive  use,  or  at  all,  while  the  lands 
of  plaintiffs  or  any  part  thereof  was  the  property  of  the 
United  States,  nor  prior  to  the  issuance  of  the  patent  to 
Rubidoux,  their  grantor. 

If  defendants  did  not  appropriate  the  water  while  any 
part  of  the  lands  of  plaintiffs  was  the  property  of  the 
United  States,  then  they  did  not  appropriate  it  prior  to 
the  second  day  of  September,  1878,  for  that  is  the  date 
of  the  patent  to  George  M.  Frink. 

The  complaint  in  this  cause  was  filed  August  13,  1883., 
less  than  five  years  after  the  date  of  such  patent.  It  must 
therefore  follow  from  these  findings  that  defendants  had 
not  been  in  the  exclusive  possession  of  the  water  for  five 
years  prior  to  suit  brought. 

It  is  true  that  by  the  seventh  finding  the  claim  of  right 
to  the  exclusive  use  of  all  the  waters  of  the  stream  is  made 
to  run  back  to  the  date  of  the  Rubidoux  patent,  which  is 
August  13,  1872. 

Taking  these  several  findings  together,  and  it  will  be 
seen  they  are  not  inconsistent. 

In  substance,  they  say  the  defendants  and  their  gran- 
tors have  claimed  the  exclusive  right  to  all  the  waters  of 
the  stream  since  August  13,  1872,  but  they  had  not  ap- 
propriated such  waters  to  their  exclusive  use  as  against 
the  plaintiffs  up  to  September  2,  1878. 

The  whole  theory  of  the  defendant's  plea  of  the  statute 
of  limitations  is  founded  upon  appropriation  and  exclu- 
sive adverse  possession  of  all  the  water  for  five  years, 
and  the  findings  negative  the  facts  essential  to  support  the 
plea. 


July,  1886.]  Cox  v.  Clough.  349 

Does  the  testimony  support  the  findings? 

In  an  examination  of  this  question,  we  are  met  with 
the  difficulties  usually  attendant  upon  an  inquiry  into  the 
origin  and  acquisition  of  the  right  to  the  use  by  individuals 
of  water  for  irrigation. 

The  appropriation  of  water  for  mining  purposes  through 
ditches  conducting  it  away  from  the  natural  streams  of 
the  country  is  usually  preceded  by  a  formal  location  or 
designation  of  the  quantity  of  water  to  be  claimed,  the 
character,  size,  grade,  and  extent  of  the  ditch,  flume,  or 
viaduct  through  which  it  is  to  be  conducted ;  all  of  which 
specifications  afford  a  criterion  by  which  to  measure  and 
limit  the  extent  of  the  right  when  consummated  by  an  actual 
appropriation. 

Like  observations  apply  to  the  appropriation  of  water 
on  a  large  scale  for  agricultural  or  mechanical  purposes. 

In  appropriating  water  for  irrigation  by  agriculturists 
of  land  adjacent  to  the  small  streams,  so  far  as  our  ob- 
servation extends,  as  in  the  present  case,  no  extended  works 
are  required,  and  the  quantity  of  water  actually  appropri- 
ated is  at  first  limited  to  the  wants  of  the  appropriator. 
and  gradually  expands  with  the  increasing  demands  of  the 
owner,  which  are  usually  in  direct  ratio  with  the  increased 
acreage  brought  under  cultivation. 

In  the  one  case,  the  right  may  be  said  to  be  created,  — 
to  spring  up  full  grown,  with  definite  limits  and  bounds; 
in  the  other,  it  grows  up  imperceptibly,  and  the  criterion 
by  which  to  measure  it  at  one  date  cannot  be  relied  upon 
at  another. 

We  need  not,  therefore,  be  surprised  in  this  last  class 
of  cases  at  finding  the  testimony  of  different  witnesses 
varying  greatly  when  speaking  of  facts  only  treasured 
in  memory,  or  obtained  from  observation  at  different 
periods. 

Again,  the  problem  is  complicated  by  the  fact  that  the 
water  is  frequently  used  only  at  intervals,  as  the  wants 
of  the  appropriator  may  demand,  and  the  lower  appro- 
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priator  on  the  same  stream  having  found  the  water  flow- 
ing, and  having  also  used  it  at  intervals  during  each 
year,  and  having  accommodated  his  wants  to  the  fitful 
supply,  in  process  of  time  ceases  to  remember  aught  except 
the  important  fact  of  his  user,  and  is  ready  to  say  in  all 
honesty  and  sincerity  that  his  appropriation  has  been  regu- 
lar and  continuous. 

Appropriation  and  user  of  water  are  facts  to  be  deter- 
mined like  any  other  facts  from  the  testimony  adduced; 
and  in  view  of  all  the  testimony,  we  do  not  feel  warranted 
in  disturbing  the  findings  of  the  court  below  upon  the 
ground  that  they  are  not  supported  by  the  evi- 
dence. 

These  observations  cover  the  points  relied  upon  by  ap- 
pellants, and  we  are  of  opinion  that  the  judgment  and  order 
appealed  from  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Rehearing  denied. 


[No.  9938.     In  Bank.  — July  30,   1886.] 

A.  L.  BATH,  Appellant,  v,  JOSE  VALDEZ  et  al., 
Respondents. 

Tenants  in  Common  —  Adverse  Possession  —  Ouster.  —  Where 
a  tenant  in  common  of  land  is  in  possession  thereof,  acknowledging 
or  with  knowledge  of  the  rights  of  his  co-tenants,  there  must  be, 
in  order  to  constitute  an  ouster  by  him  of  his  co-tenants,  such 
acts  of  exclusive  ownership  of  an  unequivocal  character,  overt 
and  notorious,  and  of  such  a  nature  as  by  their  own  import  to 
impart  information  and  give  notice  to  the  co-tenants  that  an 
adverse  possession  and  disseisin  are  intended  to  be  asserted  against 
them;  and  this  rule  applies  wherever  a  co-tenant  enters  under 
a  conveyance  which  purports  to  convey  a  moiety,  or  any  portion 
less  than  the  whole,  or  merely  the  interest  of  the  grantor. 

Id. —  Deed  of  Entirety  —  Exclusive  Possession  under  —  Stat- 
ute of  Limitations.  —  When  a  conveyance  of  land  is  made  by  • 
party  in  the  exclusive  possession  under  a  deed  which  purports  to  con- 
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vey  the  whole  of  the  property,  and  the  grantee  enters  into  the  open 
and  notorious  possession  of  the  whole  without  notice  of  a  co- 
tenancy, the  entry  will  he  presumed  to  he  in  the  assertion  of  an 
exclusive  right  in  severalty,  and  is  equivalent  to  an  express  declara- 
tion on  the  part  of  the  grantee  that  he  enters  claiming  the  whole 
for  himself,  and  is  therefore  such  a  disseisin  as  sets  the  statute 
of  limitations  in  motion  in  his  favor  and  against  his  co-tenants. 

Id.  —  Decree  of  Distbibution  —  Estoppel.  —  Under  such  circum- 
stances, the  grantee  is  not  estopped  to  set  up  the  statute  of 
limitations  against  the  heirs  of  a  former  owner  by  reason  of  the 
fact  that  the  decree  of  distribution  of  the  estate  of  such  owner 
distributed  the  land  to  the  heirs. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

/.  Brousseau,  and  Graves  &  Chapman,  for  Appellant. 

The  facts  were  sufficient  to  establish  an  adverse  posses- 
sion against  the  defendants.  {American  Co,  v.  Bradford, 
27  Cal.  367;  Simeon  v.  Eckstein,  22  Cal.  595;  Kimball  v. 
Lohmas,  81  Cal.  159;  McCracken  v.  San  Francisco,  16  Cal. 
636;  Grim  v.  Curley,  43  Cal.  252;  Unger  v.  Mooney,  68 
Cal.  586;  Nickle  v.  McFarlane,  3  Watts,  165;  Parker  v. 
Proprietors,  etc,  3  Met.  91 ;  S.  C,  87  Am.  Dec.  121 ;  Pres- 
cott  V.  Nevers,  4  Mason,  830 ;  Chambers  v.  Pleak,  6  Dana, 
421;  Boulton  v.  Hamilton,  2  Watts  &  S.  294;  Wood  on 
Limitation  of  Actions,  sec.  266.)  The  appellant  is  not 
estopped,  by  the  decree  of  distribution  in  the  Valdez  estate, 
from  setting  up  the  statute  of  limitations.  {Arrington  v. 
Liscom,  84  Cal.  881;  Theller  v.  Stich,  57  Cal.  447.) 

Bicknell  &  White,  G.  M,  Holton,  Howard  &  Roharts,  H. 
A.  Barclay,  and  H,  Allen,  for  Respondents. 

The  defendants  were  tenants  in  common,  and  the 
evidence  was  insufficient  to  show  a  disseisin  of  them  by 
the  plaintiff  or  his  grantors.  (Barrett  v.  Coburn,  2  Met. 
518;  Forward  v.  Deetz,  32  Pa.  St.  72;  Freeman  on  Co- 
tenancy, sees.  221,  229;  Trenouth  v.  Gilbert,  63  Cal.  407; 
Prescott  V.  Nevers,  4  Mason,  330 ;  IVall  v.  Wayland,  2  Met. 
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158;  Thurston  v.  Masterton,  9  Dana,  234;  Hart  v.  Gregg, 
10  Watts,  189 ;  Forward  v.  Deets,  32  Pa.  St  73 ;  Bamit^s 
Lessee  v.  Case,  7  Cranch,  456 ;  Story  v.  Saunders,  8  Humph. 
669 ;  5^a/c?n  v.  Son,  32  Cal.  483 ;  Miller  v.  Myers,  46  Cal. 
539 ;  Trenouth  v.  Gi7&rr/,  63  Cal.  407 ;  Northup  v.  Wright, 
24  Wend.  225.)  All  that  the  appellant  proved  was  sole 
possession,  improvements,  paying  taxes,  and  reception 
of  profits.  It  was  a  silent  possession,  and  however 
exclusive,  the  respondents  had  no  notice  of  its  adverse 
character.  Such  a  possession  is  wholly  insufficient  to 
constitute  an  ouster  as  between  co-tenants.  (Caiman  v. 
Clements,  23  Cal.  247;  Seat  on  v.  Son,  32  Cal.  484;  Miller 
v.  Myers,  46  Cal.  539;  Carpenter  v.  Mendenhall,  28  Cal. 
484;  Carpenter  v.  Mitchell,  29  Cal.  330;  Packard  v.  John- 
son,  57  Cal.  180 ;  Keyser  v.  Evans,  30  Pa.  St.  509 ;  McClung 
v.  Ross,  5  Wheat.  116;  Tyler  on  Ejectment,  882;  Sedg- 
wick &  Wait  on  Trial  of  Title,  540,  541 ;  Green  v.  Tripp, 
56  Cal.  209).  The  decree  of  distribution  in  the  Valdez 
estate  is  conclusive  upon  the  rights  of  the  defendants. 
(Code  Civ.  Proc,  sees.  1666,  1908;  Hill  v.  Den,  54  Cal. 
23;  Freeman  v.  Rahm,  58  Cal.  Ill ;  Estate  of  Hudson,  63 
Cal.  457 ;  Estate  of  Garraud,  36  Cal.  277 ;  Noe  v.  Splivalo, 
54  Cal.  210;  Holcomb  v.  Sherwood,  29  Conn.  420.) 

Searls,  C.  —  This  action  was  brought  to  quiet  title  to 
the  north  half  of  lot  eight  (8),  block  three  (3),  of  Ord's 
survey  of  the  city  of  Los  Angeles. 

The  decree  of  the  court  below  established  the  owner- 
ship of  the  plaintiff  to  an  undivided  one  half  of  the  whole 
of  lot  eight  (8),  and  that  certain  of  the  defendants  were 
the  owners  of  the  other  undivided  half  of  said  lot,  in  the 
proportion  of  one  twelfth  each,  and  that  plaintiff  had 
not  acquired  the  interest  of  the  defendants  by  adverse 
possession. 

The  appeal  is  prosecuted  by  plaintiff  from  the  judg- 
ment, and  from  an  order  denying  his  motion  for  a  new 
trial. 

In  1862,  Julian  Valdez  had  title  to  the  premises  as  the 
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common  property  of  himself  and  his  wife,  Manuela.  In 
1863,  Julian  Valdez  died  intestate,  leaving  him  surviv- 
ing Manuela,  his  widow,  and  his  mother  and  several 
brothers  and  sisters,  as  his  heirs.  In  April  of  that  year, 
the  widow  obtained  letters  of  administration.  In  1865, 
Manuela  intermarried  with  one  Chavez,  and  thereafter, 
in  the  same  year,  she  and  her  then  husband  executed  a 
deed  of  the  premises  to  one  Peppers,  by  which  they  re- 
mised, released,  and  quitclaimed  "  all  that  lot,"  describ- 
ing a  tract  including  the  premises  in  controversy.  Under 
this  deed,  Peppers  took  and  retained  possession  until,  in 
July,  1872,  she  executed  a  grant,  bargain,  and  sale  deed 
to  Burrows,  and  from  Burrows  the  title  comes  by  mesne 
conveyances  of  grant,  bargain,  and  sale  to  plaintiff. 
Plaintiffs  grantors  were  respectively  in  the  undisturbed 
possession  of  the  premises  during  the  periods  while  they 
had  title;  they  placed  improvements  on  the  property,  re- 
ceived the  rents,  and  had  the  entire  enjoyment  thereof. 
Plaintiff  purchased  in  January,  1888,  and  this  suit  was 
commenced  in  October,  1882.     The  court  also  found :  — 

"  That  the  said  plaintiff,  his  grantors,  ancestors,  and 
predecessors,  from  the  4th  of  October,  1865,  have  re- 
ceived all  the  rents,  issues,  and  profits  of  the  premises, 
paid  all  taxes  that  have  been  imposed  thereon,  and  occu- 
pied the  same,  and  that  neither  the  said  plaintiff  nor  his 
grantors  or  ancestors  or  predecessors,  or  any  of  them, 
ever  gave  any  notice,  actual  or  otherwise,  to  the  defend- 
ants, or  any  of  them,  that  he  or  they  or  any  of  them 
intended  to  or  did  or  were  claiming  and  holding  the 
said  premises  or  any  part  thereof  adverse  to  the  said 
Jose  E.  Brigido,  Vicente,  Juan,  Felipe,  and  Maria  de 
Los  Angeles  Valdez,  and  Guadalupe  V.  de  Rocha,  or 
either  or  any  of  them,  nor  was  the  said  plaintiff,  or  the 
said  Burrows,  or  Roques,  or  the  said  Dassaud,  or  the  said 
Goodwin,  or  any  or  either  of  them,  ever  heard  to  make 
or  assert  any  claim  to  the  land  in  controversy  adverse  to 
the  said  defendants,  Valdez  or  Rocha,  or  any  of  them,  or 
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under  whom  they  claim,  prior  to  the  commencement  of 
this  action." 

The  court  found  further  that  neither  the  plaintiff  nor 
his  grantors,  Dassaud,  Roques,  or  Goodwin,  or  any  or 
either  of  them,  had  or  claimed  to  have  any  knowledge 
or  notice  of  the  interests  or  claims  of  the  defendants,  or 
any  of  them,  in  or  to  the  premises  until  after  the  pur- 
chase of  plaintiff  in  1882. 

From  the  marriage  of  the  widow  of  Julian  Valdez,  in 
1865,  until  1882,  nothing  was  done  in  the  administration 
of  the  Valdez  estate;  but  in  1882  Brigido  Valdez,  one  of 
the  brothers  of  the  deceased,  obtained  letters,  and  such 
proceedings  were  had  that  in  1883,  after  the  commence- 
ment of  this  action,  distribution  of  the  property  was 
made  by  the  Superior  Court,  sitting  in  probate,  one  half 
to  Burrows,  grantee  of  Manuela,  and  the  other  half  to 
brothers  and  sisters  of  the  deceased,  —  one  twelfth  each. 
—  the  mother  and  one  brother  having  died  in  the  mean 
time. 

The  court  below  based  its  decree  on  two  propositions, 
viz. :  1.  The  plaintiff  had  not  acquired  the  property  as 
against  the  heirs  of  Julian  Valdez  by  virtue  of  the  statute 
of  limitations;  and  2.  He  was  estopped  by  the  decree  of 
distribution  in  probate  from  asserting  that  the  Valdez  heirs 
had  no  title. 

Some  question  was  made  at  the  hearing  in  this  court 
as  to  whether  the  parties  in  interest  were  all  before  the 
court. 

By  a  memorandum  filed  April  9,  1886,  we  are  referred 
to  the  various  amendments,  pleadings,  supplemental  plead- 
ings, and  stipulations  whereby  they  were  brought  in  and 
the  objection  obviated. 

There  is  on  file  a  written  consent  on  the  part  of 
defendants  and  respondents  that  the  decree  be  so  modi- 
fied that  the  undivided  twelfth  interest  in  the  premises 
awarded  to  Vincente  Valdez  be  decreed  to  belong  to  the 
plaintiff,  whereby  it  is  conceded  plaintiff  is  entitled  to  a 
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decree  for  an  undivided  seven  twelfths  (7-12)  of  the  prem- 
ises. 

The  plaintiff  brought  his  action  to  quiet  title  to  the  north 
half  of  lot  8.     His  testimony  showed :  — 

1.  That  he  had  purchased  such  north  half  of  the  lot, 
and  no  more ;  and 

2.  That  he  claimed  the  north  half,  and  no  more,  by 
virtue  of  the  adverse  possession  of  himself  and  his 
grantors. 

The  decree  should  therefore  in  any  event  be  so  modi- 
fied as  to  award  to  plaintiff  the  undivided  seven  twelfths 
(7-12)  of  the  north  half  only  of  lot  8. 

Such  modification  of  the  decree  can  be  made  by  the  court 
below  without  the  necessity  of  a  retrial  of  the  cause,  pro- 
vided a  new  trial  is  not  made  necessary  by  the  validity  of 
the  other  errors  assigned. 

These  alleged  errors  involve  the  two  propositions  above 
mentioned  as  the  basis  of  the  decree,  and  to  them  we  ad- 
dress our  attention :  1.  Did  plaintiff  establish  a  title  under 
the  statute  of  limitations  as  against  defendants,  the  heirs  of 
Julian  Valdez? 

The  findings  are  against  the  claim  under  the  statute. 

It  is  true  that  the  prominent  facts  which  negative  plain- 
tiff's adverse  holding  under  the  statute  of  limitations  are 
to  be  found  in  the  conclusions  of  law. 

This  displacement,  however,  does  not  alter  or  detract 
from  their  efficacy  as  facts,  and  under  the  former  rulings 
of  this  court  does  not  prevent  the  finding  from  being  ac- 
cepted as  sufficient  to  support  a  judgment.  {Jones  v. 
Clark,  42  Cal.  192;  Breuner  v.  Ins.  Co,,  51  Cal.  107;  Ed- 
wards V.  Sonoma  Valley  Bank,  59  Cal.  148.) 

We  shall  therefore  treat  the  findings  as  sufficient  in  this 
respect  to  support  the  judgment,  and  confine  our  attention 
to  the  question  whether  or  not  the  findings  are  warranted  by 
the  evidence. 

The  testimony  on  the  subject  is  all  one  way,  and  shows 
that  in  1865  Manuela  Valdez,  the  widow  of  Julian  Val- 
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dez,  having  intermarried  with  one  Chavez,  united  with 
her  husband  in  the  execution  of  a  quitclaim  deed  to  one 
Peppers,  by  which  they  remised  and  quitclaimed  to  the 
latter  lot  No.  8,  etc.,  which  deed  was  properly  acknowledged 
and  recorded  in  1866. 

Peppers  entered  into  possession  of  the  lot,  and  retained 
such  possession  until  July,  1872,  when  she  conveyed  by 
deed  of  grant,  bargain,  and  sale  the  entire  lot  to  Bur- 
rows, and  from  the  latter  the  title  to  the  north  half  of 
the  lot  passed  in  July,  1875,  to  Dassaud  and  Roques,  under 
whom  plaintiff  claims  through  sundry  mesne  conveyances, 
all  purporting  to  convey  the  legal  title. 

The  several  deeds  of  conveyance  were  recorded  at  or 
about  the  date  of  their  execution. 

Plaintiff  leased  the  north  half  of  the  lot  in  1872  from 
Burrows  for  a  term  of  three  years,  entered  into  the  ex- 
clusive possession  under  his  lease,  erected  improvements 
thereon,  and  occupied  the  land  as  a  tenant  of  the  owners 
under  these  deeds  until  about  1876  or  1877,  when  he  con- 
tracted for  the  purchase  of  the  property  from  Dassaud  and 
Roques,  grantees  of  Burrows. 

He  did  not  obtain  a  deed  under  the  agreement  until 
January,  1882. 

The  evidence  is  ample  to  show,  and  we  think  shows 
conclusively  and  without  conflict,  that  plaintiff  and  his 
grantors  from  July,  1875,  were  in  the  open,  notorious, 
peaceable,  continuous,  and  exclusive  possession  of  the  north 
half  of  the  lot,  claiming  to  hold,  own,  and  possess  the  same 
in  their  own  right,  and  adverse  to  all  the  world. 

They  placed  improvements  on  the  property  of  the  value 
of  eight  thousand  dollars,  and  had  no  knowledge  whatever 
of  any  claim  or  pretended  claim  to  said  north  half  of  the  lot 
by  the  heirs  of  Valdez  until  in  1882,  —  a  few  months  before 
this  action  was  instituted. 

We  think  the  evidence  entitled  the  plaintiff  to  a  find- 
ing in  his  favor  upon  the  issues  joined  under  the  statute 
of  limitations,  unless  he  and  his  grantors  were  bound  to 
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give  notice  to  their  co-tenants,  the  heirs  of  Valdez,  that 
they  held  adversely  to  them. 

We  infer  from  the  findings  that  the  court  below  placed 
great  stress  upon  a  want  of  such  notice. 

We  should  doubt  the  justice  of  a  rule  which  required 
the  purchaser  of  real  estate  from  one  in  the  actual  and 
exclusive  possession,  and  who  enters  into  possession 
under  a  deed  of  conveyance  purporting  to  convey  the 
entire  title  in  fee,  and  who  has  no  knowledge  of  any 
tenancy  in  common  therein,  to  give  notice  to  tenants  in 
common  of  whose  claim  or  existence  he  had  no  knowl- 
edge. 

To  set  the  statute  of  limitations  in  motion  in  favor  of 
a  tenant  in  common  and  against  his  co-tenant  requires 
on  his  part  the  exercise  of  such  acts  as  amount  to  an 
ouster  of  his  co-tenant. 

Ouster  is  a  wrongful  dispossession  or  exclusion  of  a 
party  from  real  property  who  is  entitled  to  possession. 

Ouster,  both  where  the  property  is  owned  in  severalty 
and  where  it  is  held  in  divided  interests,  depends  upon 
the  intent  of  the  party  taking  and  holding  possession. 

If  a  person  without  title  enters  into  possession  of  land 
and  subjects  it  to  his  will  and  dominion,  claiming  and 
exercising  over  it  the  rights  of  ownership,  the  inference 
of  his  intent  to  oust  the  true  owner  is  patent. 

A  co-tenant,  however,  has  a  right  of  entry  upon  the 
realty,  and  when  he  does  enter  and  exercise  acts  of  own- 
ership, the  law  presumes  that  he  intends  nothing  beyond 
an  assertion  of  his  right,  and  the  apparent  intent  to  oust 
his  co-tenant  is  wanting. 

It  is  the  intent  with  which  the  necessary  acts  are  per- 
formed that  must  in  all  cases  determine  whether  or  not 
they  amount  to  an  ouster,  and  to  hold  that  acts  which 
would  amount  to  an  ouster  against  a  stranger  do  not 
have  that  effect  as  against  a  tenant  in  common,  of  whose 
very  existence  the  co-tenant  had  no  notice  and  no  in- 
formation to  put  him  on  inquiry,  is  to  assert  a  proposi- 
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tion  which  cannot  be  supported  by  reason  or  by  the  gjeat 
weight  of  authority. 

The  true  rules  we  think  are :  — 

1.  Where  a  tenant  in  common  is  in  possession  ac- 
knowledging or  with  knowledge  of  the  rights  of  his  co- 
tenants,  there  must  to  constitute  an  ouster  be  such  acts 
of  exclusive  ownership  of  an  unequivocal  character,  overt 
and  notorious,  and  of  such  a  nature,  as  by  their  own 
import  to  impart  information  and  give  notice  to  the  co- 
tenant  that  an  adverse  possession  and  a  disseisin  are  in- 
tended to  be  asserted  against  him.  ( Freeman  on  Co-tenancy, 
sec.  221.) 

2.  Where  a  co-tenant  enters  under  a  conveyance 
which  purports  to  convey  a  moiety,  or  any  other  por- 
tion less  than  the  whole,  or  which  purports  to  convey 
the  interest  only  of  the  grantor,  the  inference  is  the 
same  as  in  the  first  instance  mentioned  above,  and  the 
acts  to  constitute  an  ouster  must  be  of  like  tenor  and 
effect. 

3.  When  a  conveyance  is  made  by  a  party  in  the  ex- 
clusive possession  under  a  deed  which  purports  to  con- 
vey the  whole  of  the  property,  and  the  grantee  enters  into 
the  open  and  notorious  possession  of  the  whole  without 
notice  of  a  co-tenancy,  the  entry  will  be  presumed  to  be 
in  the  assertion  of  an  exclusive  right  in  severalty,  and  is 
equivalent  to  an  express  declaration  on  the  part  of  the 
grantee  that  he  enters  "claiming  the  whole  to  himself," 
and  is  therefore  such  a  disseisin  as  sets  the  statute  of 
limitations  in  motion  in  his  favor. 

These  propositions  are  substantially  as  laid  down  by 
Freeman  in  his  work  on  Cotenancy.  (Chap.  10,  sees.  221, 
227.) 

A  reference  to  the  authorities  cited  under  sections  223, 
224,  supra,  shows  that  the  doctrine  which  we  have  enun- 
ciated is  supported  by  the  most  eminent  jurists  of  the  coun- 
try, and  in  cases  so  numerous  as  to  leave  no  doubt  as  to 
the  weight  of  authority. 


July,  1886.]  Bath  v,  Valdez.  359 

We  are  aware  that  a  doctrine  at  variance  with  these 
rules  IS  supported  by  the  case  of  Seaton  v.  Son,  33  Cal. 
481. 

In  speaking  of  this  last  case,  Mr.  Freeman,  after  stating 
its  positions,  says :  "  It  states  an  unqualified  proposition 
of  law,  and  must  therefore  be  considered  as  in  direct  con- 
flict with  the  authorities,  —  as  unsustained  and  unsustain- 
able." 

We  confess  to  a  high  appreciation  of  the  judgment 
and  experience  of  the  eminent  jurist  who  prepared  the 
opinion  in  Seaton  v.  Son,  supra,  and  it  is  with  great  re- 
luctance that  we  express  our  dissent  from  his  views;  but 
in  the  face  of  the  very  cogent  reasons  which  seem  to  us 
to  exist  therefor,  and  in  view  of  the  weight  of  authority 
the  other  way,  we  are  forced  to  the  conclusion  that  if  cor- 
rectly reported,  of  which  there  is  grave  doubt,  Seaton  v. 
Son,  supra,  cannot  be  upheld. 

Tested  by  the  rules  we  have  formulated,  the  evidence 
was  sufficient  to  support  the  plea  of  the  statute  of  limi- 
tations, and  the  findings  are  not  supported  by  but  are  con- 
trary to  the  evidence. 

The  next  proposition  relates  to  the  estoppel  of  the  plain- 
tiff by  the  decree  of  distribution  in  probate,  whereby  the 
undivided  one  half  of  the  property  was  decreed  to  the  heirs 
of  Valdez,  and  the  other  undivided  half  to  Burrows  as 
assignee  of  and  successor  in  interest  of  Manuela  Valenzuela 
de  Valdez,  the  widow. 

The  widow  of  Valdez  had  been  appointed  administra- 
trix of  his  estate  April  30,  1863,  but  did  nothing  toward 
administering  except  to  qualify.  In  1865  the  administra- 
trix intermarried  with  Chavez. 

On  the  twenty-seventh  day  of  April,  1882,  Brigido  Val- 
dez was  appointed  administrator  of  the  estate,  and  such 
proceedings  were  had  therein  that  on  the  twenty-fifth  day 
of  June,  1883,  the  decree  of  distribution  was  entered  as 
above  specified. 

It  does  not  appear  that  plaintiff  was  a  party  to  or  had 
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any  notice  of  the  proceedings  in  probate,  except  what  is 
to  be  inferred  from  the  usual  publication  of  the  notices 
as  by  statute  required. 

We  may  admit  for  present  purposes  that  plaintiff  is 
estopped  by  the  decree  of  distilbution  so  far  as  he  ac- 
quired any  title  to  the  Valdez  estate  by  the  several  mesne 
conveyances  through  which  title  from  that  estate  passed 
to  him. 

The  real  question,  however,  remains,  and  is,  Was  he 
estopped  by  the  decree  from  setting  up  the  independent 
estate  which  he  had  acquired  under  the  statute  of  limi- 
tations ? 

Had  the  plaintiff  appeared  in  the  probate  proceedings 
and  set  up  his  title  adverse  to  the  estate,  acquired  by  him 
under  the  statute  of  limitations,  the  court  had  no  authority 
to  hear  and  determine  the  question  thus  raised. 

"  The  Probate  Court  has  jurisdiction  to  settle  the  estate 
of  a  deceased  person,  and  has  no  power,  save  in  certain 
excepted  instances,  to  determine  disputes  between  the  heirs 
or  representatives  of  the  deceased  and  third  persons." 
{Theller  v.  Such,  67  Cal.  447.) 

It  is  the  estate  of  the  deceased  upon  which  the  Probate 
Court  administers.  It  is  the  title  which  the  deceased 
had  in  and  to  real  property  at  the  time  of  his  death,  or 
which  has  inured  to  the  estate  after  death  and  before  dis- 
tribution, which  passes  to  the  heirs  and  devisees. 

If  there  are  outstanding  or  adverse  claims  to  the  es- 
tate vested  in  third  parties,  they  are  not  affected  by  the 
probate  proceedings,  save  as  in  cases  of  liens,  etc.,  espe- 
cially provided  for  by  statute. 

Actions  may  be  maintained  by  the  executor  or  admin- 
istrator of  an  estate  to  recover  possession  of  the  real  prop- 
erty, for  partition  thereof,  or  to  quiet  title  thereto.  (Code 
Civ.  Proc,  sees.  1581,  1582.) 

The  Probate  Court  may  inquire  if  the  estate  has  an 
interest  in  or  title  to  real  property,  and  if  this  question 
is  decided  in  the  affirmative,  may  distribute  such  estate; 


July.  1886.]  Burroughs  v.  De  Couts.  361 

but  it  has  no  jurisdiction  to  determine  the  quality  of  the 
title,  whether  it  be  good  or  bad,  but  will  leave  the  parties  to 
pursue  their  remedies  in  a  proper  form.  {Estate  of  John 
Dunn,  Myrick's  Prob.  Rep.  122.) 

Judgments  in  probate  are  conclusive  between  the  par- 
ties and  their  privies  in  respect  to  the  matter  directly  ad- 
judged when  litigating  for  the  same  thing  or  under  the 
same  title,  as  in  the  case  of  other  judgments.  (Code  Civ. 
Proc.,  sec.  1908.) 

But  the  title  of  plaintiff  under  the  statute  of  limita- 
tions was  not  and  could  not  be  litigated  and  determined  in 
the  Probate  Court;  hence  the  judgment  of  that  court  dis- 
tributing the  property  did  not  affect  that  title,  and  plaintiff 
is  not  estopped  by  the  decree. 

It  follows  from  these  views  that  the  judgment  and  or- 
der appealed  from  should  be  reversed,  and  a  new  trial 
ordered. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 

Thornton,  J.,  and  McKee,  J.,  dissented. 

Ross,  J.,  expressed  no  opinion. 

Rehearing  denied. 


[No.  11236.    In  Bank.  — July  31,  1886.] 

DAVID  BURROUGHS  et  al.,  Appellants,  v.  YSI- 
DORA  B.  DE  COUTS,  Executrix,  etc.,  of  Cave 
J.  De  Couts,  Deceased,  et  al.,  Respondents. 

Trust  Deed  —  Delivebt  —  Surrender  by  Trustee  —  Cancella- 
tion —  Ejectment  —  Equitable  Defense.  —  The  action  was 
brought  to  recover  the  possession  of  certain  land  originally  owned 
by  one  Soto.  The  plaintiffs  claim  to  have  derived  title  to  the 
demanded  premises  after  the  death  of  Soto»  by  a  conveyance  from 
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the  trustee  and  cestui  que  trust  under  a  deed  of  trust  alleged  to 
have  been  executed  by  Soto,  and  empowering  the  trustee  and 
beneficiary  to  convey  in  case  of  his  death  pending  the  trust.  The 
answer  alleged  that  the  trust  deed  was  never  delivered  by  Soto 
to  the  trustee,  but  merely  deposited  with  him  for  safe-keeping, 
with  the  understanding  that  it  should  be  returned  for  cancellation 
on  demand,  and  that  with  the  consent  of  the  beneficiary  the  deed 
was  surrendered  to  Soto,  and  canceled  by  the  destruction  thereof. 
Held,  that  the  answer  was  sufiicient  to  constitute  an  equitable 
defense. 

Id.  —  Acquiescence  by  Beneficiary  —  Evidence  —  Finding.  —  The 
court  found  that  the  trust  deed  was  surrendered  with  the  intention 
and  agreement  that  the  trust  therein  provided  for  should  cease, 
and  the  property  be  owned  by  Soto  as  if  the  deed  had  never 
been  made;  that  the  beneficiary,  with  full  knowledge  of  the 
facts,  acquiesced  therein;  and  that  it  was  intended  that  a  proper 
deed  should  be  executed  reconveying  the  property  to  Soto  and 
terminating  the  trust,  but  on  account  of  neglect  the  deed 
was  never  executed.  The  evidence  showed  that  upon  the  redeliv- 
ery of  the  trust  deed,  it  was  for  some  time  in  the  possession  of 
the  beneficiary,  who  was  the  wife  of  Soto;  that  during  his  lifetime 
he  managed  and  possessed  the  property  as  his  own;  that  at  his 
death  he  devised  only  a  portion  of  it  to  her,  and  the  residue  to  his 
children;  that  she  was  appointed  and  acted  as  the  executrix  of 
his  will,  described  the  propeity  as  belonging  to  his  separate  estate, 
submitted  to  a  division  of  it  as  in  the  will  provided,  sold  her 
interest  in  it  as  devised  to  her,  and  never  asserted  any  claim  under 
the  trust  deed  until  after  twenty-four  years.  Beldf  that  the  finding 
was  within  the  issues  and  sustained  by  the  evidence. 

Id.  —  Election  —  Conflicting  Interests.  —  Held  further,  that  the 
evidence  was  sufficient  to  sustain  a  finding  that  the  beneficiary 
elected  to  take  under  the  will,  and  not  under  the  trust  deed. 

Pleading  —  Defect  of  Parties  —  Answer  —  Demliirer  —  Im- 
material Error.  —  Where  a  demurrer  to  a  separate  defense  in 
an  answer  setting  up  a  defect  of  parties  plaintiff  is  erroneously 
overruled,  the  error  is  without  prejudice  to  the  plaintiffs  if  the 
defendants  subsequently  abandon  the  defense. 

Deed  —  Record  —  Evidence  of  Execution  and  Delivery.  —  Con- 
ceding that  the  record  of  a  deed  which  is  introduced  in  evidence 
without  objection  is  prima  facie  evidence  of  the  genuineness,  due 
execution,  and  delivery  of  the  original,  still  it  is  only  prima  facie 
evidence  of  those  facts,  and  may  be  rebutted. 

Id.  —  Finding  —  Deli\'ery  —  Evidence.  —  A  finding  that  certain 
deeds  under  which  the  plaintiffs  claim  were  never  delivered,  held, 
supported  by  the  evidence. 

Decree  of  Partition  —  Probate  Court  —  Estoppel  —  Title  from 
Decedent.  —  Where  a  decree  of  partition  of  certain  land,  alleged 
to  form  part  of  the  ^'state  of  a  decedent,  is  rendered  by  the  probate 
court,  a  party  thereto  is  estopped  from  afterwards  asserting  any 
other  title  derived  from  the  decedent  adverse  to  that  of  his  co- 
tenants  under  the  decree. 

(fiTARDiAN  —  Appointment  of  —  Notice  to  Relatives  —  Consent 
—  Record.  —  Under  the  statute  in  force  in  May,  1866,  the  ap- 
pointment of  a  guardian  of  the  estate  of  a  minor  cannot  be  col- 
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laterally  attacked  for  insufficiency  of  the  notice  to  the  relatives 
of  the  minor  of  the  application  for  guardianship,  if  the  record 
recites  that  all  the  near  relatives  of  the  minor  in  the  county  con- 
sented to  the  appointment. 
Id.  —  Sale  of  Land  by  Guardian  —  Action  to  Reooveb  —  Stat- 
ute OF  Limitations.  —  Under  section  369  of  the  probate  act,  an 
action  to  recover  lands  sold  by  a  guardian  must  be  brought  by 
the  minor  within  three  years  after  arriving  at  majority;  otherwise 
the  action  is  barred. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Arnold  &  Jones,  and  Works  &  Titus,  for  Appellants. 

Leach  &  Parker,  Conklin  &  Hunsaker,  and  George  H, 
Smith,  for  Respondents. 

Searls,  C. —  This  is  an  action  of  ejectment  to  recover 
certain  premises  situate  in  the  county  of  San  Diego,  and 
known  as  the  rancho  Los  Vallicitos  de  San  Marcus,  con- 
taining two  square  leagues  of  land,  more  or  less. 

The  cause  was  tried  by  the  court,  and  findings  in  writ- 
ing filed,  upon  which  judgment  was  rendered  in  favor  of 
defendants,  from  which  and  from  an  order  denying  a  new 
trial  plaintiffs  appeal. 

The  first  error  assigned  is  based  upon  the  action  of  the 
court  in  overruling  the  demurrer  of  plaintiffs  to  the  sixth 
count  of  defendants'  answer. 

The  demurrer  is  upon  the  ground  that  the  sixth  count 
of  the  answer  does  not  state  facts  sufficient  to  constitute  a 
defense  to  plaintiffs'  cause  of  action. 

The  sixth  defense  to  the  complaint  sets  out  by  aver- 
ring the  truth  of,  and  makes  a  part  of  the  defense,  the 
first,  second,  third,  fourth,  and  fifth  paragraphs  of  the 
second  defense,  which  paragraphs  may  be  summarized  as 
follows : — 

In  1840,  the  governor  of  California  granted  to  Alvarado 
and  Sepulveda  the  demanded  premises. 

In  1852,  Lorenzo  Soto,  claiming  the  premises  as  the 
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successor  of  the  grantees,  filed  his  petition  for  confirma- 
tion of  the  grant  with  the  board  of  United  States  land  com- 
missioners. 

That  the  commissioners  rejected  the  grant,  and  the 
District  Court  of  the  United  States  on  appeal  reversed  the 
decree  of  the  board  of  land  commissioners  and  confirmed 
the  grant. 

Thereafter,  and  on  the  1st  of  March,  1883,  the  United 
States  issued  a  patent  in  due  form  for  said  land  to  Lorenzo 
Soto,  his  heirs  and  assigns,  and  that  all  the  interest  or 
title  which  plaintiffs  or  either  of  them  have  in  the  de- 
manded premises  is  derived  under  said  grant,  and  under 
Lorenzo  Soto. 

That  on  February  21,  1859,  said  Lorenzo  Soto  and 
one  Jose  Machado  signed  and  acknowledged  a  certain 
writing,  in  which  the  former  conveys  in  trust  to  the 
latter,  among  other  property,  the  demanded  premises,  the 
grantee  to  pay  over  the  net  proceeds  to  Maria  Ignacio 
Moreno  de  Soto,  the  wife  of  the  grantor,  during  her  life, 
and  upon  her  death  the  property  was  to  revert  to  the 
grantor  or  his  heirs  or  assigns,  subject  to  the  proviso  that 
the  grantor,  trustee,  and  beneficiary  might  jointly  convey 
any  or  all  the  property  during  the  continuance  of  the  trust, 
or  in  case  of  the  death  of  Soto,  pending  the  trust,  then  the 
trustee  and  beneficiary  could  convey. 

That  this  deed  of  trust  was  never  delivered  to  Machado, 
the  trustee,  but  was  left  with  him  for  safe-keeping  only, 
with  the  understanding  that  it  should  be  returned  to 
Soto  for  cancellation  on  demand;  and  within  one  year 
thereafter,  with  the  consent  of  the  wife,  it  was  surren- 
dered to  the  grantor  and  canceled  by  a  destruction 
thereof. 

That  this  trust  deed  covered  all  the  property  Soto 
owned;  that  he  had  at  that  time  one  child  Rosa  Soto, 
dependent  upon  him  for  support,  and  that  all  the  right, 
title,  or  interest  which  the  plaintiff  Burroughs  has  or 
claims    to    have    in    the    demanded    premises    is    derived 
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solely  as  the  successor  to  the  rights  of  the  trustee  and  bene- 
ficiary under  the  trust  deed  signed,  canceled,  and  destroyed 
as  aforesaid. 

The  answer  then  proceeds  to  aver  that  the  power  to 
convey  as  contained  in  the  writing  was  a  personal  confi- 
dence reposed  by  Soto  in  the  trustee,  and  was  separate  from 
the  trust  created,  and  terminated  with  the  death  of  Soto, 
who  died  in  1863,  and  that  the  power  of  sale  was  never  ex- 
ercised by  Machado,  the  trustee. 

That  plaintiffs,  conspiring  with  Tomas  Alvarado  and 
Maria  Ignacio  Moreno  de  Soto  (now  the  wife  of  Alvarado) 
to  defraud  defendants,  who  own  the  property  in  fee,  by 
purchase  from  said  Alvarado  and  his  said  wife,  procured 
an  order  from  the  Superior  Court  appointing  Alvarado 
trustee  in  place  of  Machado,  and  thereupon  he  as  such 
trustee,  and  his  wife  as  the  beneficiary,  under  the  trust 
deed,  conveyed  the  demanded  property  to  the  plaintiff  Bur- 
roughs, nominally  for  twenty  thousand  dollars,  but  really 
without  consideration,  and  to  defraud  defendants. 

A  copy  of  the  deed  of  trust,  marked  "  Exhibit  A,"  is  at- 
tached to  the  answer  and  made  a  part  thereof,  from  which 
it  appears  it  was  duly  acknowledged  and  recorded  on  the 
ninth  day  of  March,  1859,  in  the  office  of  the  county  re- 
corder of  the  county  of  San  Diego. 

This  sixth  defense  is  manifestly  interposed  as  an 
equitable  defense  to  the  cause  of  action  set  out  in  the  com- 
plaint. 

If  it  is  true,  an  apparent  title  passed  from  Soto  to  his 
trustee,  and  from  the  successor  of  that  trustee  and  the 
beneficiary  under  the  trust  deed  to  plaintiff  Burroughs, 
which  can  be  enforced  in  an  action  at  law  because  fair 
on  its  face,  but  which  for  the  facts  set  out  in  the  defense 
it  would  be  inequitable  to  uphold.  It  was  therefore  proper 
to  set  them  out  as  a  foundation  for  invoking  the  equitable 
interposition  of  the  court  against  the  assertion  of  the  legal 
title. 

Counsel  for  appellants  overlook  two  facts  stated  in  this 
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defense,  without  the  presence  of  which  his  argument  would 
be  unanswerable.  The  first  is,  the  allegation  "  that  said 
Lorenzo  Soto  died  on  the  twenty-third  day  of  February, 
1863/' 

The  second,  that  by  the  terms  of  the  trust  deed,  the 
trustee  and  beneficiary  were  authorized  in  case  of  the 
decease  of  the  party  of  the  first  part  (Soto)  to  sell  and 
convey  absolutely  any  or  all  of  the  trust  property.  Under 
the  allegations  of  the  answer,  therefore,  the  conveyance  to 
Burroughs  by  the  trustee  and  the  beneficiary,  if  the  trust 
deed  was  still  in  force,  passed  the  legal  title  to  the  demanded 
property. 

The  case  of  Bruck  v.  Tucker,  43  Cal.  352,  is  not  in 
point.  That  was  an  action  in  which  a  verbal  agreement 
to  convey  certain  property  to  the  grantor  of  defendant 
was  set  up,  and  if  sustained,  it  could  only  be  upon  the 
ground  that  a  case  was  made  warranting  a  specific  per- 
formance; and  as  adequacy  of  consideration  is  a  sine  qua 
non  in  actions  for  that  purpose,  the  answer  was  held  in- 
sufficient for  want  of  a  proper  averment  of  adequate  con- 
sideration proportionate  to  the  value  of  the  property.  In 
the  present  case,  defendants  aver  title  in  themselves.  The 
manner  of  the  averment  is  not  free  from  objection,  and 
had  a  special  demurrer  been  interposed,  it  would  probably 
have  been  sustained ;  but  in  the  absence  of  such  special  de- 
murrer, it  is  deemed  sufficient,  and  we  are  of  opinion  the 
demurrer  was  properly  overruled. 

The  seventh  cause  of  defense  to  which  a  demurrer  was 
for  like  cause  interposed,  treated  as  an  answer  setting  up 
a  defect  of  parties  plaintiflf,  is  deemed  insufficient,  and 
the  demurrer  should  have  been  sustained,  but  as  no  ac- 
tion was  afterward  taken  upon  the  issue,  and  being  in  the 
nature  of  a  plea  in  abatement,  it  was  waived  by  the  defend- 
ants, and  no  harm  accrued  to  plaintiffs  by  reason  of  the 
erroneous  ruling  upon  the  demurrer. 

Appellants  attack  so  much  of  the  second  finding  of  the 
court  below  as  finds  that  Lorenzo  Soto  was  the  sole  owner 
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of  the  property  in  controversy  from  1844  to  the  date  of  the 
trust  deed,  February  21,  1859. 

A  reference  to  the  record  will  show  that  the  record  of 
a  deed  dated  the  third  day  of  March,  1853,  from  Lorenzo 
Soto  and  Maria  Rosa  Soto,  his  wife,  to  Antonio  Serrano, 
conveying  to  the  latter  the  demanded  premises,  and  duly 
recorded  on  the  fifth  day  of  March,  1853,  was  admitted 
in  evidence.  Also  the  record  of  a  deed  from  Antonio  Ser- 
rano to  Maria  Rosa  Soto  under  date  of  April  9,  1853,  con- 
veying to  the  latter  the  same  premises,  and  recorded  on  the 
day  of  its  date. 

There  is  also  evidence  tending  to  show  that  Maria  Rosa 
Soto  died  December  20,  1857,  leaving  as  heirs  Lorenzo 
Soto,  her  husband,  and  a  daughter,  Rosa  Soto;  that  the 
latter  intermarried  with  plaintiff  Seamans,  and  departed 
this  life  leaving  a  last  will  devising  the  demanded  prem- 
ises to  said  Seamans,  etc. 

The  position  of  the  appellants  is,  that  the  court  below, 
in  arriving  at  the  conclusion  that  Soto  continued  to  be  the 
sole  owner  of  the  demanded  premises,  based  its  decision 
upon  the  theory  that  the  record  of  the  deeds  from  Soto 
to  Serrano,  and  from  Serrano  back  to  Mrs.  Soto,  was  not 
sufficient  evidence  of  delivery.  We  do  not  so  understand 
the  position  of  the  court. 

It  may  be  that  the  court  below  held  that  under  section 
1919  of  the  Code  of  Civil  Procedure,  which  provides 
that  "  a  public  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof  cer- 
tified by  the  legal  keeper  of  the  record,"  it  was  only  in- 
tended to  say  that  the  fact  or  existence  of  the  record  only 
can  be  thus  proven,  and  that  if  the  execution  and  contents 
of  a  deed  conveying  real  property  are  required  as  evidence, 
it  can  only  be  had  as  provided  in  section  1951  of  the  same 
code  as  enacted  in  1874,  and  after  proof  that  the  original 
is  not  in  possession  or  under  the  control  of  the  party  offer- 
ing the  evidence. 

In  the  late  case  of  Brozvn  v.  Griffith,  70  Cal.  14,  and 
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involving  the  question  of  the  admissibility  of  records  of 
conveyances  as  evidence,  the  court,  referring  to  section 
1919,  supra,  says :  "  But  the  record  only  proves  itself  as  a 
record.  The  record  is  not  made  primary  evidence  of  the 
origfinal  writing." 

Be  this  as  it  may,  'f  it  be  conceded  that  as  the  records 
were  introduced  in  evidence  without  objection,  and  are 
therefore  prima  facie  evidence  of  the  genuineness,  due  exe- 
cution, and  delivery  of  the  original  deeds,  still  it  was  only 
prima  facie  evidence  of  those  facts,  and  was  liable  to  re- 
buttal. 

And  on  the  other  hand,  defendants  introduced  as  a 
witness  Jose  Antonio  Serrano,  the  grantee  named  in  the 
deed  from  Soto  and  wife  of  March  3,  1853,  and  grantor 
in  the  deed  to  Mrs.  Soto  of  April  9,  1853,  who  denied  in 
direct  terms  that  the  deed  of  Soto  was  ever  delivered  to 
him. 

The  witness  testified  in  Spanish  through  an  interpreter, 
and  judging  from  the  record,  his  evidence  does  not  seem 
altogether  satisfactory,  owing  to  his  apparent  want  of 
memory  in  reference  to  most  of  the  transactions;  but  the 
court  below  in  such  a  case,  with  the  witness  before  him, 
had  greatly  the  advantage  over  us,  in  his  opportunities  for 
arriving  at  the  truth. 

In  addition  to  this  testimony,  there  were  other  facts  of 
some  importance  as  militating  against  the  delivery  of  the 
deeds,  such  as  the  fact  that  no  one  seems  to  have  seen  the 
originals,  or  know  anything  of  them,  except  what  appears 
of  record, —  the  records  fail  to  show  by  or  for  whom  they 
were  recorded. 

For  thirty  years  or  thereabouts  after  the  execution  of 
the  instruments,  no  possession  was  taken  or  claimed  under 
them. 

Soto  seems  to  have  retained  possession  of  the  property, 
and  to  have  exercised  over  it  all  the  acts  of  ownership  in- 
cidental to  and  illustrating  such  ownership. 

These   considerations,    and   some   others  bearing   upon 
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the  question,  induce  us  to  conclude  the  evidence  was 
sufficient  to  warrant  the  court  below  in  finding  that  Soto 
was  the  owner  of  the  property  during  all  the  period  of  time 
mentioned  in  the  second  finding,  for  the  reason  that  the 
deed  from  him  to  Serrano  of  March  3,  1853,  was  never  de- 
livered. 

Appellants  challenge  as  unsupported  by  evidence  so  much 
of  the  third  finding  as  relates  to  the  delivering  up  to  Soto 
of  the  trust  deed  of  February  21,  1859,  to  Machado  by 
the  latter,  with  the  intention  and  agreement  that  any  and 
all  trust  therein  provided  for  should  cease,  and  the  prop- 
erty should  be  owned  by  Soto  as  if  no  such  deed  had  been 
made,  and  that  Mrs.  Soto,  with  full  knowledge  of  the  facts, 
fully  acquiesced  therein. 

There  seems  to  us  to  be  an  important  fact  in  the  find- 
ing which  is  omitted  in  the  statement  of  appellants,  which 
is,  that  "it  was  intended  that  a  proper  deed  should  be 
executed  reconveying  said  property  to  Lorenzo  Soto  and 
terminating  said  trust.  But  on  account  of  neglect,  said 
deed  was  never  executed." 

We  think  the  court  was  fully  warranted  from  the  evi- 
dence in  finding  the  facts  as  set  out  in  the  third  finding. 

The  evidence  of  knowledge  on  the  part  of  Mrs.  Soto, 
and  acquiescence,  is  to  be  found  in  the  facts  that  upon 
the  redelivery  of  the  trust  deed  to  Soto,  it  was  for  some 
time  in  her  possession;  that  during  the  life  of  her  hus- 
band he  managed  and  possessed  the  property  as  his  own; 
that  at  hts  death  he  devised  a  portion  only  of  it  to  her, 
and  the  residue  to  his  children;  that  she  was  appointed 
and  acted  as  the  executrix  of  his  last  will,  described  the 
property  as  the  separate  estate  of  her  deceased  husband, 
submitted  to  a  division  of  it  as  in  the  will  provided,  sold 
her  interest  in  it  as  devised  to  her,  and  so  far  as  appears 
never  set  up  or  pretended  to  make  any  claim  under  the 
trust  deed  until  1883. 

The  finding  is  not  without  the  issues  made  by  the 
pleadings.      It  is   true,   the   answer  avers   that   the  trust 
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deed  was  never  delivered  as  a  conveyance  to  Jose  Ma- 
chado,  the  trustee,  but  only  for  safe-keeping,  and  the 
finding  is  against  this  averment;  but  immediately  the 
answer  proceeds  to  aver  that  within  one  year  thereafter, 
and  with  full  knowledge  and  consent  of  the  beneficiary, 
the  deed  was  surrendered  up  for  cancellation  on  demand 
of  Soto,  and  destroyed,  etc., —  facts  which,  if  true,  were 
proper  to  be  found,  subject  to  such  conclusions  of  law  as 
might  be  deduced  from  their  existence,  or  from  them  and 
other  facts  combined. 

Objection  is  made  to  that  portion  of  the  fourth  finding 
in  the  following  words :  "  That  she,  the  said  Maria  Ygnacia 
Mareno  de  Soto,  duly  elected  to  take  under  said  will  accord- 
ing to  the  terms  thereof." 

It  follows  logically  that  if  the  trust  deed  executed  by 
Soto  to  Machado  was  delivered  up  and  canceled  so  as 
to  extinguish  the  trust  and  the  estate  created  by  such 
deed  so  far  as  Mrs.  Soto,  the  beneficiary,  was  concerned, 
there  was  no  occasion  for  an  election;  but  as  the  defense 
under  which  it  is  claimed  she  elected  to  take  under  the 
will  is  a  separate  one,  having  for  its  basis  the  assump- 
tion of  the  existence  in  full  force  and  vigor  of  the  trust 
relation  between  the  parties,  it  was  proper  to  find  the  facts 
necessary  to  determine  the  questions  presented  under  that 
issue. 

Whether  the  last  will  of  Soto  did  or  did  not  present  a 
case  requiring  his  wife  to  elect  whether  she  would  take 
under  such  last  will  or  under  the  trust  deed  (which  for 
present  purposes  we  shall  consider  in  full  force  and  vigor) 
is  a  question  of  law,  to  be  determined  by  other  considera- 
tions than  those  which  apply  to  her  acts  and  conduct  as 
a  devisee.  Assuming,  however,  that  it  was  her  duty  to 
electa  we  think  there  was  sufficient  evidence  to  sustain  the 
finding  of  the  court. 

An  election  may  be  express,  as  where  the  party  by 
some  specific  and  unequivocal  act  whereby  the  intention 
is  clearly  indicated,  as  by  the  execution  of  a  written  in- 
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strument  declaring  the  election ;  or  it  may  be  implied  from 
the  acts  of  the  party, —  from  his  conduct,  his  acts  or  omis- 
sions, from  his  mode  of  dealing  with  and  treating  the  prop- 
erty, etc. 

"To  raise  an  inference  of  election  from  the  party's 
conduct  merely,  it  must  appear  that  he  knew  of  his  right 
to  elect,  and  not  merely  of  the  instrument  giving  such  right, 
and  that  he  had  full  knowledge  of  all  the  facts  concerning 
the  properties. 

"  As  an  election  is  necessarily  a  definite  choice  by  the 
party  to  take  one  of  the  properties  and  to  reject  the  other, 
his  conduct,  in  order  that  an  election  may  be  inferred,  must 
evince  an  intention  to  elect,  and  mtist  show  such  an  inten- 
tion. 

"  The  intention,  however,  may  be  inferred  from  a 
series  of  unequivocal  acts.  .  .  .  Where  a  widow  is  re- 
quired to  elect  between  a  testamentary  provision  in  her 
favor  and  her  dower,  any  unequivocal  act  of  dealing  with 
the  property  given  by  the  will  as  her  own,  or  the  exer- 
cise of  any  unmistakable  act  of  ownership  over  it,  if  done 
with  knowledge  of  her  right  to  elect,  and  not  through  a 
clear  mistake  as  to  the  condition  and  value  of  the  prop- 
erty, will  be  deemed  an  election  by  her  to  take  under  the 
will  and  to  reject  her  dower."  (Pomeroy's  Eq.  Jur.,  sec. 
515.) 

There  was  nothing  equivocal  in  the  acts  of  ownership 
exercised  over  the  demanded  property  by  the  widow  of  Lor- 
enzo Soto. 

She  sold  it  absolutely,  and  conveyed  what  purported  to 
be  the  fee  of  the  land  to  Couts,  the  testator  of  the  defend- 
ants, reciting  in  her  conveyance  that  it  was  her  right  in 
the  said  land  derived  by  virtue  of  the  will  of  Soto,  "  and 
of  her  separate  property." 

Both  Burroughs  and  Seamans  are  estopped  by  the 
decree  of  partition  in  probate  from  setting  up  title  de- 
rived from  Soto  adverse  to  that  of  their  co-tenants  under 
the  same  title.      (Code  Civ.  Proc.,  sec.  1908;  Freeman  on 
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Cotenancy  and  Partition,  sees  530-532 ;  Freeman  on  Judg- 
ments, sec.  249.) 

Proceedings  of  the  courts  of  probate  within  the  jurisdic- 
tion conferred  upon  them  by  the  law  are  to  be  construed 
in  the  same  manner  and  with  like  intendments  as  the 
proceedings  of  courts  of  general  jurisdiction,  and  their 
judgments  and  decrees  have  like  force  and  effect  as  judg- 
ments of  the  District  Courts.  (Hittell's  General  Laws,  art. 
1229.) 

The  record  in  the  probate  proceedings  shows  that  the 
property  belonged  to  the  estate  of  Soto,  deceased,  and  so 
far  as  we  can  see,  the  allegations  of  all  the  parties  in  the 
proceedings  were  to  that  effect,  and  they  cannot  now  be 
heard  to  allege,  in  contradiction  of  the  record,  that  wliat 
they  in  effect,  by  their  silence,  or  by  direct  averments,  said 
was  true  is  not  so  in  fact. 

The  decree  of  distribution  in  the  Probate  Court  can- 
not be  held  binding  for  the  purpose  of  giving  to  them 
property  under  the  will  of  Soto  to  which  they  would  not 
otherwise  have  been  entitled,  and  at  the  same  time  as 
without  force  when  they  would  set  up  rights  to  the  prop- 
erty in  opposition  to  the  will  or  decree  which  settled  the 
same  title. 

The  objections  made  to  the  eighth  finding  of  the  court 
relate  to  the  proceedings  appointing  Jose  Machado  guar- 
dian of  the  estate  of  Rosa  Soto,  the  infant  daughter  of 
Lorenzo  Soto,  deceased,  and  to  the  proceedings  under 
which  her  estate  was  sold,  as  well  as  to  his  acts  as  such 
guardian  in  the  partition  and  distribution  of  the  estate  of 
Lorenzo  Soto. 

The  petition  under  which  Machado  was  appointed  as 
guardian  was  filed  May  2,  1866,  and  is  in  the  usual  form. 

Service  was  waived  by  the  attorney  for  the  administrator, 
and  a  hearing  had  on  the  same  day. 

The  order  appointing  Machado  as  guardian  shows  that 
the  attorney  for  the  estate  was  present,  etc.;  recites  as 
follows :  "  And  it  appearing  satisfactorily  that  all  the  near 
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relatives  of  said  minor  in  said  county  are  consenting  here- 
unto," etc. 

Beyond  this  recital,  and  the  fact  that  Jos6  Serrano 
and  Maria  Serrano  de  Machado,  who  are  shown  by  the 
record  to  be  relatives,  filed  their  consent  in  writing  to 
the  appointment^  there  is  no  evidence  as  to  notice  to  rela- 
tives. 

The  statute  then  in  force  provided :  "  Before  making 
such  appointment,  the  judge  shall  cause  such  notice  to  be 
giv^n  to  the  relatives  of  the  minor  residing  in  the  county, 
and  to  any  person  under  whose  care  such  minor  may  be, 
as  he  shall  on  due  inquiry  deem  reasonable."  (Hittell's 
General  Laws,  sec.  3362.) 

The  manner  in  which  the  notice  shall  be  gfiven  to  the 
relatives  of  the  minor  residing  in  the  county  is  left  to  the 
judgment  and  reasonable  discretion  of  the  probate  judge. 
(Gronfier  v.  Puymirol,  19  Cal.  629.) 

As  against  this  collateral  attack  upon  the  action  of  the 
court  in  appointing  a  guardian,  the  record  affords  suffi- 
cient evidence  of  the  regularity  of  the  proceedings  to 
warrant  the  presumption  of  the  jurisdiction  of  the  court 
and  the  validity  of  its  acts.  (Brodribb  v.  Tibbits,  63  Cal. 
80.) 

We  observe  no  want  of  regularity  in  the  proceedings 
under  which  the  interest  of  Rosa  Soto  in  the  demanded 
premises  was  sold  by  her  guardian  to  Fox,  the  grantor  of 
Couts,  the  testator  of  defendants. 

Rosa  Soto  upon  becoming  of  age  instituted  proceedings 
against  her  guardian  for  a  settlement,  in  which  she  charged 
him  among  other  things,  with  the  proceeds  of  this  sale, 
and  which  she  finally  received.  This  was  an  affirmance  of 
the  sale. 

Again,  under  the  probate  act  (Belknap's  Probate,  sec. 
369),  as  under  the  present  Code  of  Civil  Procedure, 
sec.  1806,  an  action  to  recover  lands  sold  by  a  guardian 
must  be  brought  by  the  infant  within  three  years  after  ar- 
riving at  majority,  or  it  is  barred,  which  was  not  done  in 
this  case. 
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Like  considerations  apply  to  the  objections  taken  to  the 
sale  of  the  interest  of  Viviana  Soto. 

We  cannot,  in  the  limited  time  at  our  command,  notice 
in  detail  all  the  objections  made  to  the  findings  of  fact 
and  conclusions  of  law,  and  must  pass  the  remainder  of 
them  with  the  observation  that  a  labored  examination  of 
the  record  convinces  us  that  the  facts  as  found  are  w^ar- 
ranted  by  the  evidence;  that  the  conclusions  of  law  are  prop- 
erly applied;  and  that  notwithstanding  some  minor  errors 
have  crept  into  the  record,  substantial  justice  has  been  done, 
and  a  correct  conclusion  reached  in  the  cause. 

We  are  therefore  of  opinion  the  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Thornton,  J.,  expressed  no  opinion. 
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HENRY     COUBROUGH,     Appellant,     v.     JAMES 
ADAMS,  Respondent. 

Pleading  —  Stipulation  to  Abide  Priob  Action  —  Evidence  — 
Plea  in  Bab.  —  In  an  action  on  a  promissory  note,  where  the 
answer  pleads  a  prior  judgment  in  favor  of  the  defendant  in  bar, 
a  stipulation  signed  by  the  parties  and  filed  in  the  ease,  wherein 
the  plaintiff  admits  that  the  indebtedness  in  controversy  was  in- 
volved in  the  prior  action,  and  agrees  that  the  subsequent  action 
shall  be  determined  by  the  prior  one,  is  admissible  in  support  of 
the  plea  in  bar  without  being  specially  pleaded. 

Id.  —  Amendment  to  Answeb  —  Pendency  of  Pbiob  Action  — 
DiscBETiON.  —  Permitting  the  defendant  at  the  close  of  the  trial 
to  amend  his  answer  by  setting  up  the  pendency  of  another  action 
involving  the  same  cause  of  action,  held,  not  an  abuse  of  discre- 
tion under  the  circumstances  of  the  case. 

I D.  —  Priob  Action  fob  Accounting  —  Subsequent  Action  on 
Cebtain  Items.  —  The  pendency  of  an  action  for  an  accounting 
may  be  pleaded  in  abatement  of  a  subsequent  action  between  the 
same  parties  founded  on  one  or  more  items  involved  in  the  prior 
action. 
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Id.  —  Sustaining  Plea  —  Pbopeb  Judgment  —  Abatement.  — 
Where  a  plea  of  the  pendency  of  a  former  action  is  sustained,  the 
proper  jud^ent  to  be  entered  is  one  abating  the  subsequent  action, 
and  not  a  judgment  that  the  plaintiff  take  nothing  thereby. 

Appeal  from  an  order  of  the  Superior  Court  of  Alameda 
County  refusing  a  new  trial. 

The  facts  are  stated  in  the   opinion. 

W.  S.  Goodfellow,  for  Appellant. 

William  M.  Pierson,  for  Respondent. 

Belcher,  C.  C. —  This  is  an  action  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note  executed  by  the  de- 
fendant's testator  to  the  order  of  McFarlane,  Blair  &  Co., 
and  by  them  indorsed  to  the  plaintiff. 

The  complaint  is  in  the  usual  form,  setting  forth  a  copy 
of  the  note,  and  was  filed  in  the  District  Court  of  the  third 
judicial  district  for  Alameda  County  on  the  twenty-eighth 
day  of  June,  1876. 

The  defendant  answered  to  the  complaint,  setting  up  the 
circumstances  under  which  the  note  was  given,  and  alleging 
that  it  was  indorsed  to  plaintiff  after  its  maturity,  and  had 
been  fully  paid. 

At  the  time  this  action  was  commenced,  there  was 
pending  in  the  District  Court  of  the  nineteenth  judicial 
district  another  action,  which  was  commenced  by  James 
Oliver,  administrator  of  the  estate  of  Jonas  Collycott,  de- 
ceased, and  John  Shoenbar,  as  plaintiffs,  against  David  B. 
Blair,  McFarlane,  Blair  &  Co.,  James  Adams,  the  defend- 
ant's testator,  and  Henry  Coubrough,  the  plaintiff  herein, 
as  defendants. 

The  last-named  action  was  commenced  to  dissolve  a 
partnership  alleged  to  have  existed  between  the  plaintiffs, 
Collycott  and  Shoenbar,  and  the  defendant  Blair,  and 
for  an  accounting,  and  to  compel  Blair  to  surrender  to 
the  plaintiffs  certain  shares  of  stock  alleged  to  belong  to 
the  plaintiffs.     In  the  complaint  it  was  alleged  that  Cou- 
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brough  was  the  agent  and  employee  of  Blair  and  Mc- 
Farlane,  Blair  &  Co.  Coubrough  failed  to  answer  to  the 
complaint,  and  his  default  was  entered.  The  defendant's 
testator  answered,  and  among  other  things  set  up  that 
he  was  induced  by  Blair  to  make  the  note  in  suit  here  as 
an  accommodation,  and  that  it  had  been  fully  paid  He 
also  pleaded  the  commencement  and  pendency  of  this  ac- 
tion. 

Afterward,  on  the  tenth  day  of  December,  1878,  the 
parties  to  this  action  entered  into  a  stipulation  as  fol- 
lows : — 

"  Inasmuch  as  the  amount  in  controversy  in  this 
action  is  also  involved  in  the  suit  in  the  Nineteenth 
District  Court  of  San  Francisco,  in  the  action  No.  2465, 
in  which  James  Oliver  (administrator  of  the  estate  of 
Jonas  Collycott)  and  John  Shoenbar  are  plaintiffs,  and 
David  B.  Blair  and  others  are  defendants,  in  which  said 
last-named  suits  an  accounting  is  being  had  between  said 
parties.  It  is  therefore  agreed  that  the  matters  in  this 
action,  and  the  claim  of  plaintiff  therein,  enter  into  and 
abide  the  event  of  said  suit  in  the  Nineteenth  District 
Court.  And  it  is  further  agreed  that  in  the  event  of  a 
judgment  being  given  against  Adams  in  said  action  in 
the  Nineteenth  District  Court,  he  shall,  upon  satisfaction 
of  the  same,  receive  a  clear  receipt  from  said  Coubrough 
against  the  judgment,  given  in  the  Third  District  Court 
of  Alameda  in  said  suit, —  Coubrough  v.  Adams,  All  pro- 
ceedings in  said  action  in  the  Third  District  Court  shall 
be  stayed  until  after  final  decision  in  the  case  in  the 
Nineteenth  District  Court,  provided  said  case  in  the  Nine- 
teenth District  Court  be  settled  within  three  months  from 
date  hereof." 

On  the  twenty-third  day  of  October,  1878,  the  case  of 
Oliver  et  al,  v.  Blair  et  al.  was  referred  to  a  referee  to  try 
the  same,  and  all  the  issues  therein,  and  to  report  a  judg- 
ment. The  case  was  tried  before  a  referee,  and  he  re- 
ported on  the  nineteenth  day  of  March,  1879,  findings  and 
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a  judgment,  which  was  afterwards  entered  as  the  judgment 
in  the  case. 

Upon  the  trial,  the  note  now  in  suit  was  in  issue,  and  it 
was  found  that  it  had  been  paid  and  extinguished.  The 
defendants  were  Blair  and  McFarlane.  Blair  &  Co.  after- 
wards moved  for  a  new  trial,  but  before  their  motion  was 
acted  upon  stipulated  that  the  motion  be  denied,  and  then 
waived  any  appeal. 

Subsequently  the  defendant  filed  a  supplemental  an- 
swer in  this  case,  setting  up  the  judgment  in  the  case  of 
Oliver  et  al.  v.  Blair  et  al.  as  a  bar  to  the  action.  When 
the  case  came  to  trial,  the  plaintiff  introduced  his  note  in 
evidence,  and  rested.  The  defendant  then,  against  the 
objections  of  plaintiff,  was  permitted  to  read  in  evidence 
the  stipulation  herein  before  recited,  and  also  the  judg- 
ment roll  in  Oliver  et  al.  v.  Blair  et  al.,  and  the  reporter's 
notes  of  the  evidence  in  that  case,  showing  that  the  note 
here  sued  on,  and  the  debt  evidenced  thereby,  was  in- 
volved in  the  accounting  had  before  the  referee.  The 
plaintiff  then  in  rebuttal  introduced  in  evidence  notices 
of  appeal  and  undertakings  on  appeal  by  all  of  the  defend- 
ants, with  proof  of  service  and  filing;  and  the  defendant, 
in  surrebuttal,  introduced  and  read  in  evidence  the  stipula- 
tion before  referred  to,  that  their  motion  for  new  trial  be 
denied,  and  waiving  an  appeal. 

After  argument  of  the  case,  the  defendant  was  permit- 
ted by  the  court  to  amend  his  supplemental  answer  by  set- 
ting up  that  there  was  at  the  time  of  the  commencement 
of  this  action  another  action  pending,  to  wit,  the  said  action 
in  the  Nineteenth  District  Court  between  the  same  parties 
and  for  the  same  cause. 

Judgment  was  then  entered  in  favor  of  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  and  his  motion  being 
denied,  appealed  from  the  judgment  and  order. 

The  first  point  made  by  the  appellant  is,  that  the  court 
erred  in  admitting  in  evidence  the  stipulation  first  referred 
to,  for  the  reason  that  no  foundation  for  such  evidence 
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had  been  laid  by  supplemental  answer  or  otherwise;  and 
for  the  further  reason  that  the  stay  of  proceedings  pro- 
vided for  in  it  was  conditioned  upon  a  final  settlement 
of  the  case  in  the  Nineteenth  District  Court  within  three 
months. 

The  stipulation  was  signed  by  the  parties,  and  was 
filed  in  the  case.  By  it  the  plaintiff  admitted  that  the 
amount  in  controversy  in  this  action  was  involved  in  the 
other  action,  and  he  "  agreed  that  the  matters  in  this 
action,  and  the  claim  of  plaintiff  therein,  enter  into  and 
abide  the  event  of  said  suit.''  The  defendant  had  pleaded 
the  judgment  in  the  other  action  in  bar  of  this,  and  he 
offered  the  stipulation  in  support  of  that  plea.  It  was  not 
necessary  to  plead  the  stipulation  specially,  and  it  seems  to 
us  that  it  was  clearly  admissible  for  the  purposes  for  which 
it  was  introduced. 

The  claim  that  the  stipulation  was  inadmissible  be- 
cause the  stay  of  proceedings  for  which  it  was  provided  was 
dependent  upon  the  final  settlement  of  the  other  case  with- 
in three  months  cannot  be  maintained.  It  was  not  of- 
fered to  obtain  a  stay  of  proceedings,  as  the  case  was  then 
on  trial,  and  so  far  as  appears,  without  objection  from  either 
side. 

The  second  point  made  is,  that  the  court  erred  in  per- 
mitting the  defendant,  at  the  end  of  the  trial,  to  amend 
his  answer  by  setting  up  the  pendency  of  the  other  action 
at  the  time  of  the  commencement  of  this  action,  and  then 
ordering  judgment. 

The  allowance  of  amendments  to  pleadings  is  a  matter 
within  the  discretion  of  the  trial  court,  and  this  court 
can  only  interfere  with  the  exercise  of  that  discretion 
when  it  appears  to  have  been  abused.  It  has  been  fre- 
quently held  that  it  is  within  the  power  of  the  trial  court 
to  permit  amendments  whenever  at  any  stage  of  the  trial 
they  are  necessary  to  the  purposes  of  justice.  (Lestrade  v. 
BartKM  Cal.  235.) 

Here  it  had  appeared  that  during  the  trial  the  defend- 
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ants  in  the  other  action  had  appealed  from  the  judgment 
in  it  to  the  Supreme  Court,  notwithstanding  they  had  stipu- 
lated not  to  appeal,  and  the  plaintiff  here  was  thereby  seek- 
ing to  avoid  the  effect  of  that  judgment  as  a  bar  to  his 
action. 

Under  the  circumstances,  we  fail  to  see  any  abuse  of  its 
discretion  in  the  action  of  the  court  below. 

But  it  is  claimed  that  the  amendment  was  insufficient, 
because  the  defense  of  a  prior  lis  pendens  applies  only 
when  the  plaintiff  in  both  suits  is  the  same  person,  and 
both  are  commenced  by  himself,  and  not  to  cases  where 
there  are  cross-suits  by  a  plaintiff  in  one  suit  who  is  de- 
fendant in  the  other;  and  Ayres  v.  Bensley,  32  Cal.  630, 
is  cited  to  sustain  the  claim. 

Undoubtedly,  the  rule  stated  is  the  general  rule,  but  it 
ought  not  to  apply  to  an  action  for  an  accounting  between 
the  same  parties,  where  one  or  more  items  of  the  accounting 
are  afterwards  made  the  subject  of  a  separate  suit.  In 
such  an  action,  all  the  parties  are  actors. 

It  is  claimed  further  that  the  same  matters  were  not 
in  issue  between  the  plaintiff  and  defendant  in  the  other 
action.  The  answer  is,  that  it  is  shown  by  the  stipula- 
tion of  the  parties  and  by  the  record  in  that  action  that 
they  were.  Besides,  it  was  alleged  in  the  complaint  in 
that  action,  and  admitted  by  his  default,  that  the  plain- 
tiff here  was  the  mere  agent  and  employee  of  the  other 
defendants.  And  as  their  appeal  was  dismissed  (5  West 
Coast  Rep.  528),  and  the  judgment  as  to  him  was  affirmed, 
both  in  Department  and  Bank  (6  West  Coast  Rep.  374 
and  8  West  Coast  Rep.  314),  he  has  nothing  to  complain 
of. 

The  last  point  made  is,  that  the  judgment  should  have 
been  that  the  action  abate,  and  not  in  favor  of  the  de- 
fendant on  its  merits. 

The  judgment  was,  that  the  plaintiff  take  nothing  by 
his  action,  and  that  the  defendant  recover  his  costs. 

In  our  opinion,  the  proper  judgment  was  not  entered. 
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It  should  have  been  a  judgment  abating  the  action.  The 
judgment  should  therefore  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  modify 
the  judgment  as  above  indicated. 

Searls,  C,  and  Foote,  C,  concurred 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  denying  a  new  trial  is  affirmed.  The 
judgment  is  reversed  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  modify  the  judgment  as  indi- 
cated in  said  opinion. 

Hearing  in  Bank  denied. 


[No.  8535.     In  Bank.  — August  2,  1886.] 

PIERRE  ALBERT  LAFARGUE  et  al..  Respond- 
ents, V.  HENRY  D.  HARRISON  et  al..  Appel- 
lants. 

Lettcb  cr  CREDrr  —  LiABiLmr  of  Pbaweb  —  Guaranty  or  CuEDrr 
TO  Third  Person.  —  In  1877,  John  Mel  &  Sons,  merchants  of 
San  Francisco,  having  a  branch  house  at  Bordeaux,  France,  and 
doing  their  banking  business  with  the  plaintiffs,  obtained  from  the 
defendants,  then  doing  business  under  the  name  of  Falkner,  Bell 
ft  Co.,  the  following  letter  of  credit :  — 

"San  Francisco,  Sept.  20,  1877. 

"The  Merchants'  Banking  Company  of  London  (Lihited), 
112  Cannon  Street,  London,  —  Dear  Sira:  At  the  request  of 
Messrs.  John  Mel  ft  Sons  of  this  city,  we  hereby  authorize  Messrs. 
A.  Lafargue  ft  Co.,  of  Bordeaux,  to  draw  on  you  at  sixty  days' 
sight  for  our  account  to  the  amount  of  three  thousand  pounds 
sterling   (£3,000). 

**AI1  drafts  must  be  drawn  at  Bordeaux,  and  be  accompanied 
by  due  advice.  This  credit  to  be  in  force  for  twelve  months,  from 
31st  October,  1877,  to  31st  October,  1878.  We  are,  dear  sir,  yours 
faithfully, 

"  Falkner,  Bell  ft  Co.  *' 
The  plaintiffs  and  the  bank  were  duly  advised  of  the  issuance  of 
the  letter,  which  was  deposited  by  Mel  ft  Sons  with  the  plaintiffs 
as  security  for  advances  that  might  be  made  to  them  by  the  latter. 
During  the  period  in  which  the  letter  of  credit  was  to  remain  io 
force,  and  upon  the  faith  and  credit  thereof,  the  plaintiffs  advanced 
about  nineteen  thousand  dollars  to  Mel  ft  Sons,  of  which  a  balance 
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of  $13,441.54  remained  unpaid.  On  the  10th  of  October,  187S,  they 
drew  a  bill  of  exchange  for  three  thousand  pounds  on  the  Mer- 
chants* Banking  Company  at  sixty  days*  sight,  which  they  re- 
quested that  bank  to  pay,  and  charge  according  to  the  terms  of  the 
letter  of  credit.  The  draft  was  accompanied  by  a  letter  of  advice 
and  notice,  and  wus  duly  presented  for  acceptance  and  payment. 
The  bank  refused  to  accept  or  pay  it,  whereupon  it  was  protested 
for  non-acceptance  and  non-payment.  The  action  was  brought  on 
the  letter  of  credit  to  recover  the  amount  of  the  draft.  He&,  that 
the  'defendants  were  liable,  as  the  letter  of  credit  was  a  guaranty 
by  them  of  the  credit  of  Mel  &  Sons  during  the  time  and  for  the 
amount  therein  specified,  and  of  the  acceptance  and  payment  by  the 
Merchants'  Banking  Company  of  ail  drafts  drawn  by  the  plaintiffs 
in  conformity  with  the  letter. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  Commissioner 
Foote. 

Wilson  &  Wilson,  for  Appellants. 

The  letter  of  credit  was  special,  and  created  no  privity 
of  contract  between  the  plaintiffs  and  the  defendants. 
(Edwards  on  Bills  and  Notes,  239;  Robinson's  Practice, 
284;  Daniel  on  Negotiable  Instruments,  706-714;  Taylor 
V.  Weimore,  10  Ohio,  494;  Birckhead  v.  Brown,  5  Hill, 
634;  Union  Bank  v.  Costa's  Ex'rs,  3  N.  Y.  214;  Robbins  v. 
Bingham,  4  Johns.  477;  Walsh  v.  Bailie,  10  Johns.  180; 
Nat.  Bank  v.  Grand  Lodge,  98  U.  S.  123.) 

McAllister  &  Bergin,  for  Respondents. 

The  defendants  are  liable  upon  the  letter  of  credit 
{Lazvrason  v.  Mason,  3  Cranch,  492;  Borland  v.  MulhoU 
Ian,  10  Ohio  St.  192;  Lonsdale  v.  Lafayette  Bank,  18  Ohio, 
126 ;  Russell  v.  Wiggin,  2  Story,  213 ;  Carnegie  v.  Morri- 
son, 2  Met.  381 ;  Barney  v.  Newcomb,  9  Cush.  46 ;  Scott  v. 
Pilkington,  15  Abb.  Pr.  284;  Monroe  v.  Pilkington,  14 
How.  Pr.  250;  Union  Bank  v.  Coster,  1  Sand.  563;  S.  C, 
3  N.  Y.  214;  In  re  Agra  and  Masterman  Bank,  L.  R.  2  Ch. 
389.) 
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The  Court.  —  For  the  reasons  given  in  the  opinion  filed 
herein  December  30,  1885,  judgment  and  order  affirmed. 

Thornton,  J.,  dissented. 

The  following  is  the  opinion  above  referred  to,  rendered 
in  Bank. 

FooTE,  C.  —  From  the  record  in  this  action,  it  appears 
that  in  the  year  1877,  John  Mel  &  Sons,  being  engaged 
in  a  general  commission  business  in  the  city  of  San 
Francisco,  having  a  branch  house  in  the  city  of  Bordeaux, 
France,  and  doing  their  banking  business  with  Lafargue 
&  Co.,  the  plaintiffs  in  this  action,  obtained  from  the 
defendants,  then  doing  business  under  the  name  and 
style  of  Falkner,  Bell  &  Co.,  a  letter  of  credit  as  follows : — 
"  San  Francisco,  Sept.  20,  1877. 

"  The  Merchants'  Banking  Company  of  London 
(Limited),  112  Cannon  Street,  London,  —  Dear  Sirs: 
At  the  request  of  Messrs.  John  Mel  &  Sons  of  this  city,  we 
hereby  authorize  Messrs.  A.  Lafargue  &  Co.,  of  Bordeaux, 
to  draw  on  you  at  sixty  days'  sight  for  our  account  to 
the  amount  of  three  thousand  pounds  sterling   (£3,000). 

"All  drafts  must  be  drawn  at  Bordeaux,  and  be  accom- 
panied by  due  advice.  This  credit  to  be  in  force  for 
twelve  months,  from  31st  October,  1877,  to  31st  October, 
1878.     We  are,  dear  sir,  yours  faithfully, 

"  Falkner,  Bell  &  Co." 

Of  the  issuance  thereof,  Lafargue  &  Co.  and  the  bank 
above  mentioned  were  duly  advised.  Mel  &  Sons  depos- 
ited the  letter  in  the  bank  of  Lafargue  &  Co.  as  a  guar- 
anty or  security  for  advances  that  might  be  made  by  that 
bank  to  them,  and  upon  the  faith  and  credit  of  such 
guaranty,  and  of  another  on  the  part  of  some  ladies,  the 
relatives  of  the  Mels,  which  was  also  at  the  same  time  so 
deposited,  Lafargue  &  Co.,  between  the  times  mentioned 
in  the  letter  of  credit  as  the  period  during  which  it  was 
to  remain  in  full  force  and  effect,  made  advances  to  Mel 
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&  Sons  in  the  sum  of  99,645  francs  and  60  centimes, 
equivalent  to  the  sum  of  $19,231.63  of  the  money  of  the 
United  States  of  America,  of  which  sum  the  other  guar- 
antors above  mentioned  paid  plaintiffs  30,000  francs, 
leaving  unpaid  69,645  francs  and  60  centimes,  equivalent 
to  the  sum  of  $13,441.54  in  money  of  the  United  States. 

On  the  tenth  day  of  October,  1878,  on  the  faith  of  the 
said  letter  of  credit,  and  for  liabilities  contemplated  by 
the  parties  at  the  time  of  the  issuance  thereof,  the  plain- 
tiffs drew  a  bill  of  exchange,  which,  translated  into  the 
English  language,  reads  as  follows: — 
"  B.  P.  £3,000.  Bordeaux,  Oct.  10,  1878. 

"At  sixty  days'  sight,  pay  on  the  single  of  exchange  to 
our  order  the  sum  of  three  thousand  pounds  sterling, 
value  received  by  us,  which  charge  according  to  the  letter 
of  credit  of  Messrs.  Falkner,  Bell  &  Co.  dated  San  Fran- 
cisco, September  20,  1877. 

(Signed)  "A.  Lafargue  &  Co. 

"The  Merchants'  Banking  Co.  of  London  (Limited),  112 

Cannon  Street,  London." 

This  draft  the  pleadings  admit  to  have  been  accom- 
panied by  a  letter  of  advice  and  notice.  It  was  presented 
on  the  14th  of  October,  1878,  to  the  London  bank  for 
acceptance,  which  was  refused.  On  the  16th  of  December, 
1878,  it  was  presented  to  that  bank  for  payment,  which 
was  also  refused.  Thereupon  it  was  protested  for  both 
non-acceptance  and  non-payment.  Lafargue  &  Co. 
brought  this  action  to  recover  from  the  defendants  the 
amount  of  that  draft,  basing  their  demand  upon  the  ob- 
ligations imposed  upon  Falkner,  Bell  &  Co.  by  virtue  of 
the  terms  of  the  letter  of  credit. 

Judgment  for  the  amount  claimed  was  rendered  in 
favor  of  the  plaintiffs;  the  defendants  entered  their  mo- 
tion for  a  new  trial,  and  it  was  denied.  From  the  order 
made  in  the  premises,  and  the  judgment,  the  defendants 
appealed. 

Letters  of  credit  are  general  or  special,   and  whether 
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one  partakes  of  the  characteristics  of  the  former  or  the 
latter  class  depends  upon  the  reasonable  construction  to 
be  placed  upon  the  language  specially  employed  therein, 

Daniel  on  Negotiable  Instruments,  at  page  666,  vol.  2, 
says : — 

"A  letter  of  credit  may  be  defined  to  be  a  letter  of  re- 
quest whereby  one  person  requests  some  other  person 
to  advance  money  or  give  credit  to  a  third  person,  and 
promises  that  he  will  repay  or  guarantee  the  same  to  the 
person  making  the  advancement. 

"  It  is  called  a  general  letter  of  credit  when  it  is  ad- 
dressed to  all  persons  in  general,  requesting  such  advance 
to  a  third,  and  a  special  letter  of  credit  when  addressed 
to  a  particular  person  by  name. 

"  When  addressed  to  all  persons,  it  is  in  effect  a  request 
made  to  any  person  to  whom  it  may  be  presented,  and 
any  one  may  accept  and  act  upon  the  proposition  con- 
tained in  it,  and  when  he  does  so,  that  which  before  was 
indefinite  and  at  large  becomes  definite  and  fixed.  A 
contract  immediately  springs  up  between  the  person 
making  the  advancement  and  the  writer  of  the  letter, 
and  it  is  thenceforward  the  same  thing  in  legal  effect  as 
though  the  name  of  the  former  had  been  inserted  in  the 
letter  in  the  beginning."  (Birchead  v.  Brown,  5  Hill, 
643.) 

And  the  same  legal  effect  follows  action  by  the  person 
to  whom  a  special  letter  of  credit  is  addressed.  He  has 
the  right  to  act  upon  it,  and  when  he  accepts  the  letter 
placed  in  his  hands  by  the  person  for  whose  benefit  it 
was  written,  and  gives  him  credit  in  compliance  with  it, 
there  springs  from  the  letter  and  its  acceptance  a  dis- 
tinct contract,  which  is  auxiliary  to  the  principal  con- 
tract, between  the  person  for  whose  benefit  the  letter  was 
written  and  the  person  to  whom  it  was  addressed,  which 
is  binding  upon  the  writer  of  the  letter.  And  this  writer 
is  upon  the  default  of  the  debtor  liable  to  those  who  gave 
credit  in  accordance  with  its  terms.  (Civ.  Code,  sec 
2860.) 
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It  is  contended  by  counsel  for  the  defendants  iwut  the 
one  in  hand  is  a  special  letter  of  credit,  and  that  no 
privity  exists  between  the  writers  thereof  and  the  plain- 
tiffs. 

The  question,  then,  to  be  determined  is,  whether  or  not 
the  proposal  or  proposition  contained  in  that  letter  was 
intended  to  be  made,  or,  what  is  the  same  thing  in  legal 
effect,  could  from  its  verbiage  reasonably  be  construed  to 
be  intended  to  be  made,  to  Lafargue  &  Co. 

"  To  construe  the  words  of  such  instrument  with  wise 
and  technical  care  would  not  only  defeat  the  intentions 
of  the  parties,  but  render  them  too  unsafe  a  basis  to  rely 
on  for  extensive  credits,  so  often  sought  in  the  present 
active  business  of  commerce  throughout  the  world. 
(Lawrence  v.  McColmont,  2  How.  426.) 

We  must  look,  then,  at  the  letter  itself,  and  give  to  its 
terms  and  the  language  employed  a  reasonable  interpre- 
tation, according  to  the  intent  of  the  parties  as  disclosed 
by  the  instrument,  read  in  the  light  of  surrounding  cir- 
cumstances and  the  purposes  for  which  it  was  made.  H 
there  is  anything  ambiguous  in  it,  it  should  be  taken 
most  strongly  against  the  parties  who  have  induced  La- 
fargue &  G>.  to  act  upon  and  give  credit  to  their  supposed 
intent.     (Belloni  v.  Freeborn,  63  N.  Y.  383.) 

What  was  the  proposition  fairly  deducible  from  the 
language  of  that  letter?     It  is  this: — 

We  guarantee  the  credit  of  Mel  &  Sons  for  twelve 
months,  from  October  31,  1877,  until  October  31,  1878, 
to  the  amount  of  three  thousand  pounds  sterling,  and 
for  that  amount  we  authorize  Lafargue  &  Co.  at  Bordeaux 
to  draw  on  the  Merchants'  Bank  of  London  (Limited) 
for  our  account  by  sixty  days'  sight  draft  or  drafts,  the 
same  to  be  drawn  at  Bordeaux. 

In  other  words,  Falkner,  Bell  &  Co.  said  to  Lafargue 
&  Co. :  Give  Mel  &  Sons  credit  in  your  bank  to  the  extent 
of  three  thousand  pounds^  and  draw  for  it  draft  or  drafts 
at  Bordeaux  upon  the  Merchants'  Bank  of  London  (Lim- 
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ited),  and  we  will  guarantee  their  acceptance  and  pay- 
ment at  that  bank,  provided  they  are  drawn  at  sixty  days' 
sight,  are  accompanied  with  due  advice  and  notice  to 
that  bank,  and  are  drawn  between  the  31st  of  October, 
1877,  and  the  same  date  in  1878. 

This  proposition  thus  made  and  accepted  by  Lafargue 
&  Co.  was,  we  think,  sufficient  to  create  a  contract  be- 
tween the  writers  and  Lafargue  &  Co. 

"  If  A  says  to  B,  advance  so  much  money  to  C,  and  I 
will  repay  you,"  it  is  an  original  promise,  and  if  the 
money  is  paid  upon  the  faith  of  it,  it  has  been  always 
held  an  obligatory  promise.  ( Townslcy  v.  Sumrall,  2  Pet. 
182.) 

Where  the  evidence  showed  the  credit  to  have  been 
given  upon  the  faith  of  a  letter  by  the  person  for  whom 
the  letter  was  intended.  Chief  Justice  Marshall  said : — 

"  The  writing  was  certainly  intended  by  the  defend- 
ants to  give  a  credit  to  another.  The  defendants  are 
bound  by  every  principle  of  moral  rectitude  and  good 
faith  to  fulfill  the  expectations  which  they  thus  raised, 
and  which  induced  the  plaintiffs  to  part  with  their  prop- 
erty."    (Lawrason  v.  Mason,  3  Cranch,  492.) 

If  one  of  two  must  suffer,  it  should  be  the  one  from 
whose  act  the  injury  results. 

If  Lafargue  &  Co.,  acting  in  good  faith,  had  a  right 
reasonably  to  infer  from  the  language  of  Falkner,  Bell 
&  Co.'s  letter  that  they  were  authorized  to  give  credit 
to  Mel  &  Sons,  as  they  did,  and  that  the  drafts  specified 
in  that  instrument  would  be  paid  by  the  London  bank, 
then  common  justice  requires  the  defendants  should 
make  good  their  guaranty;  and  since  by  their  act  in  re- 
voking the  letter  of  credit  the  bank  failed  to  pay  the 
plaintiffs'  draft,  they  should  assume  the  place  of  the 
bank  and  pay  it. 

There  is  no  case  which  we  have  had  cited  to  us,  or 
which  we  have  been  enabled  to  find,  which  in  all  respects 
is    similar    to    the    one    under    consideration.     But    that 
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which  most  closely  resembles  it  is  Carnegie  v.  Morrison, 
2  Met.  381. 

There  a  Boston  merchant  was  indebted  to  some  mer- 
chants in  Gottenburg,  Sweden,  and  procured  from  the 
agent  in  Boston  of  a  banking-house  in  London  a  letter 
of  credit  as  follows : — 

Boston,  March  4,  1837. 

"  Messrs.  Morrison,  Cryder  &  Co.,  London  :  — "  Mr. 
John  Bradford  of  this  city  having  requested  that  a  credit 
may  be  opened  with  you  for  his  account  in  favor  of 
Messrs.  D.  Carnegie  &  Co.  of  Gottenburg  for  three  thou- 
sand pounds  sterling,  I  have  assured  him  that  the  same 
will  be  accorded  by  you  on  the  usual  terms  and  condi- 
tions.    Respectfully,  your  obedient  servant, 

"  Francis  J.  Oliver." 

The  London  bankers  were  advised  of  the  issuance  of 
the  letter,  and  that  it  would  be  forwarded  to  Carnegie  & 
Co. ;  and  it  was  forwarded  to  them  by  the  party  in  whose 
favor  it  was  written,  and  he  requested  them  "  to  value 
for  the  amount  of  three  thousand  pounds  at  ninety  days' 
sight,  and  pass  the  same  to  his  credit." 

Relying  upon  this  letter  of  credit,  Carnegie  &  Co.,  and 
in  compliance  with  its  terms,  drew  a  bill  on  the  London 
bankers,  which  was  presented  for  acceptance  and  pay- 
ment, and  both  refused.  Carnegie  &  Co.  then  instituted 
an  action  to  recover  the  amount  of  that  draft,  basing 
their  right  of  recovery  on  the  letter  of  credit. 

The  defendants  alleged  that  they  were  under  no  obli- 
gation to  pay  Carnegie  &  Co.;  that  no  contract  existed 
between  them. 

Chief  Justice  Shaw  said  upon  that  point,  among  other 
things : — 

"  The  objection  to  such  an  action  and  the  grounds  of 
this  defense  are,  that  the  immediate  parties  to  the  trans- 
action were  Bradford  (the  person  in  whose  favor  the  let- 
ter was  written)  on  the  one  side,  and  the  defendants  on 
the   other;    that    to    this   transaction    the    plaintiffs    were 
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strangers,  and  that,  as  Bradford  acquired  some  right 
tinder  it,  and  had  a  remedy  upon  it  against  the  defend- 
ants, their  contract  must  be  deemed  to  be  made  with  him, 
and  not  with  the  plaintiff.  But  this  position  presup- 
poses that  the  same  instrument  may  not  constitute  a 
contract  between  the  original  parties,  and  also  between 
one  or  both  of  them  and  others  who  may  subsequently 
assent  to  and  become  interested  in  its  execution,  —  an 
assumption  quite  too  broad  and  unlimited,  which  the  law 
does  not  warrant.  In  a  common  bill  of  exchange,  the 
drawer  contract  with  the  payee  that  the  drawee  will 
accept  the  bill;  with  the  drawee,  that  if  he  does  accept 
and  pay  the  bill,  he,  the  drawer,  will  allow  the  amount 
in  account  if  he  has  funds  in  the  drawee's  hands;  other- 
wise, that  he  will  reimburse  him  the  amount  thus  paid. 
He  also  contracts  with  any  person  who  may  become  in- 
dorsee that  he  will  pay  him  the  amount  if  the  drawee 
does  not  accept  and  pay  the  bill.  The  law  creates  the 
privity.  So  in  the  familiar  case  of  money  had  and  re- 
ceived, if  A  deposits  money  with  B  to  the  use  of  C,  the 
latter  may  have  an  action  against  B,  though  they  are  in 
fact  strangers.  But  if  C,  not  choosing  to  look  to  B  as 
his  debtor,  calls  upon  A  to  pay  him  notwithstanding 
such  deposit  (as  he  may),  and  A  pays  him,  A  shall  have 
an  action  against  B  to  recover  back  the  money  deposited 
if  not  repaid  on  notice  and  demand.  The  law,  operating 
upon  the  act  of  the  parties,  creates  the  duty,  establishes 
the  privity,  and  implies  the  promise  and  obligation  on 
which  the  action  is  founded.  {Hall  v.  Marston,  17  Mass. 
579.)" 

On  page  403  of  2  Metcalf  the  learned  judge  continues 
as  follows: — 

"  The  court  are  of  opinion  that  the  promise  of  the  de- 
fendants made  by  the  letter  of  credit  in  the  present  case 
comes  within  the  principle  of  the  cases  cited.  Bradford 
was  indebted  to  the  plaintiffs,  and  was  desirous  of  pay- 
ing them;  and  he  must  resort  to  some  mode  of  remit- 
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tance.  He  had  funds,  either  in  cash  or  credit,  with  the 
defendants,  and  entered  into  a  contract  with  them  to 
pay  a  sum  of  money  for  him  to  the  plaintiffs.  And 
upon  the  faith  of  that  undertaking,  he  forebore  to  adopt 
other  measures  to  pay  the  plaintiffs'  debt.  He  gave  the 
plaintiffs  notice  of  what  he  had  done,  and  sent  them  the 
instrument  as  authentic  evidence  of  the  fact.  They  as- 
sented to  and  affirmed  it,  as  an  act  done  in  their  behalf, 
and  gave  the  defendants  notice  thereof,  and  conformably 
to  the  terms  of  the  letter  of  credit,  drew  their  bills  on 
the  defendants.  The  refusal  to  accept  was  a  breach  of 
the  promise  thus  made,  and  in  the  event  that  happened 
(the  insolvency  of  Bradford),  the  plaintiffs  lost  their  debt. 
It  would  be  in  vain  to  say  that  this  promise  was  not 
made  for  the  benefit  or  (according  to  the  terms  of  some 
of  the  cases)  for  the  interest  of  the  plaintiffs.  The  result 
shows  that  by  a  compliance  with  the  plain,  literal  terms 
of  their  promise  on  the  part  of  the  defendants  the  plain- 
tiffs would  have  received  their  debt.  By  a  refusal  to 
perform  that  promise  they  have  lost  it.  They  are  there- 
fore damnified  to  the  full  amount  of  the  sum  for  which 
the  credit  was  given." 

To  much  the  same  effect  is  the  reasoning  of  the  courts 
in  Russell  v.  Wiggin,  2  Story,  213 ;  Lonsdale  v.  Lafayette 
Bank  of  Cincinnati,  18  Ohio,  126;  Barney  v.  Newcomb,  9 
Cush.  59;  Scott  v.  Pilkington,  15  Abb.  Pr.  281. 

We  have  examined  with  great  care,  and  much  admi- 
ration for  their  research,  perspicuity  of  expression,  and 
strength  of  argument,  the  various  briefs  of  the  distin- 
guished counsel  in  this  cause. 

We  rise  from  their  study  profoundly  impressed  with 
the  belief  that  the  plaintiffs,  from  the  terms  of  the  letter 
of  credit  under  consideration,  had  a  legal  right  to  expect 
that  the  drafts  drawn  by  them  on  the  London  bank 
would  be  paid  by  that  bank,  or  that  this  failing,  the  de- 
fendants must  make  good  to  them  the  loss  thus  incurred, 
as  they  had  promised. 
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"  By  a  refusal  to  perform  that  promise,"  on  the  part  of 
the  defendants  the  plaintiffs  lost  their  debt. 

"  They  are  therefore  damnified  to  the  full  amount  of 
the  sum  for  which  the  credit  was  given." 

We  perceive  no  prejudicial  error  in  the  record,  and 
the  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.   11711.     Department  One.  —  August  5,  1886.] 

W.  C.  CURTIS,  Petitioner,  v,  SUPERIOR  COURT 
OF  YOLO  COUNTY,  Respondent. 

New  Trial  —  Time  fob  Preparation  of  Statement  —  Extension 
OF  BY  CJouRT.  —  Under  section  1054  of  the  Code  of  Civil  Procedure, 
where  the  time  for  the  preparation  of  a  statement  on  motion  for 
a  new  trial  has  been  extended  by  stipulation  between  the  parties, 
the  court  has  power  to  grant  »i  further  extension,  not  exceeding 
thirty  days,  if  the  application  therefor  be  made  before  the  time  as 
extended  by  stipulation  has  expired. 

Application  for  writ  of  mandate.  The  facts  are  stated 
in  the  opinion  of  the  court. 

G.  P.  Harding,  for  Petitioner. 

IV,  D.  Grady,  for  Respondent. 

Ross,  J.  —  It  appears  in  this  case  that  on  the  day  de- 
fendant in  the  action  entitled  Wrist  en  v.  Curtis  gave 
notice  of  his  intention  to  move  for  a  new  trial,  counsel 
for  plaintiff  therein  extended  by  stipulation  the  time  for 
the  preparation  of  the  statement  to  a  day  beyond  the 
22d  of  March,  1886,  and  on  the  last-named  day  the  court 
in  which  the  action  was  pending,  on  good  cause  being 
shown,  but  against  the  plaintiff's  objection,  made  an 
order   extending   the   time   twenty   days    from   that   date. 
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Within  the  time  thus  extended,  but  more  than  forty  days 
after  t!ie  notice  of  motion  was  given,  defendant's  counsel 
prepared  and  served  the  statement.  The  court  after- 
wards became  of  opinion  that  the  power  to  grant  the 
last  extension  was  wanting,  and  therefore  refused  to  set- 
tle the  statement.  The  present  is  an  application  for  a 
writ  of  mandate  to  compel  its  settlement. 

It  is,  among  other  things,  provided  by  section  1054 
of  the  Code  of  Civil  Procedure  that  the  time  allowed  by 
the  code  for  the  preparation  of  statements  on  motion  for 
a  new  trial  may  be  extended,  upon  good  cause  shown,  by 
the  court  in  which  the  action  is  pending,  or  a  judge 
thereof;  but  that  such  extension  shall  not  exceed  thirty 
days  without  the  consent  of  the  adverse  party.  The 
right  to  extend  the  time  necessarily  presupposes  that 
the  time  allowed  by  the  code  has  not  already  expired, 
but  since  under  the  code  the  parties  may  by  stipulation 
extend  the  time  for  such  purpose,  it  is  not  important 
whether  its  running  is  kept  alive  by  consent  of  the  par- 
ties or  by  virtue  of  that  provision  of  the  code  giving  to 
the  moving  party  ten  days  after  the  service  of  the  notice 
of  motion  for  a  new  trial  within  which  to  prepare  the 
statement.  The  essential  thing  is,  that  the  application 
to  the  court  or  judge,  if  made  at  all,  be  made  before  the 
time  has  already  expired.  If  so  made  and  good  cause  be 
shown,  the  court  or  judge  is,  we  think,  authorized  to 
grant  an  extension,  such  extension,  however,  not  to  ex- 
ceed thirty  days  without  the  consent  of  the  adverse  party. 

It  results  from  these  views  that  petitioner  is  entitled 
to  the  writ  sought.     Let  it  issue  accordingly. 

McKinstry,  J.,  and  Myrick,  J.,  concurred. 
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[No.  11546.    Department  One.  —  August  12,  1886.] 

NICHOLAS  KEVERN,  Appellant,  v.  PROVIDENCE 
GOLD  AND  SILVER  MINING  COMPANY  et  al., 
Respondents. 

Nequoencb  —  Employer  and  Employee  —  Fellow-servant.  —  The 
action  was  brought  to  recover  damages  for  personal  injuries.  The 
plaintiff  was  an  employee  in  a  mine  owned  by  the  defendants.  The 
shaft  of  the  mine  was  divided  by  a  frame-work  of  posts  into  two 
compartments,  one  of  which  was  provided  with  a  ladder- way  for  the 
use  of  the  employees.  The  plainriff,  while  ascending  the  ladder, 
was  injured  by  a  timber  which  had  been  negligently  thrown  by  a 
fellow-employee  into  the  shaft.  FeZd,  that  the  defendants  were 
not  liable,  although  the  partition  between  the  compartments  may 
have  been  defectively  constructed  or  insufficient  in  other  particulars. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  damages  for  per- 
sonal injuries.  The  further  facts  are  stated  in  the  opin- 
ion of  the  court. 

George  D.  Buckley,  and  John  /.  Caldwell,  for  Appellant. 

Cross  &  Simonds,  and  /.  K,  Byrne,  for  Respondents. 

McKinstry,  J.  —  The  court  below  granted  a  nonsuit. 
The  evidence  showed  that  the  shaft  in  which  the  plain- 
tiff was  injured  had  been  divided  by  a  row  of  posts 
extending  down  the  center  at  a  distance  of  about 
four  feet  from  each  other,  firmly  fixed  in  the  roof  and 
base-pieces;  that  in  the  space  to  the  right  of  the  row 
of  posts,  looking  down,  there  was  a  ladder-way  to  be  used 
by  the  men  working  in  the  mine,  consisting  of  a  row  of 
steps  about  fourteen  inches  wide  and  close  to  the  posts; 
that  in  the  other  compartment  of  the  shaft  there  was  a 
double-rail  car-track.  The  plaintiff  when  injured  was 
ascending  the  steps  with  a  lighted  candle.  When  plain- 
tiff was  injured,  three  of  the  posts  mentioned  were  want- 
ing, or  not  in  place,  one  of  them  absent  near  the  top  of 
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the  shaft;  thus  leaving  there  a  space  of  over  eight  feet 
between  two  of  the  posts. 

Wilcox,  the  only  witness  whose  testimony  is  set  forth 
in  the  transcript,  testified  that,  having  been  directed  by 
Truan,  shift  boss,  about  two  hours  previously  to  go  up 
and  throw  a  timber  down  the  shaft,  he  cast  into  the 
shaft  a  log  twelve  feet  long  and  eight  inches  in  diameter 
at  the  smaller  end.     The  witness  said :  "  He  told  me  to 

throw  it  down,  —  that  is  all  I  know  about  it The 

mouth  of  the  shaft  was  under  a  building.  I  packed  the 
timber  to  the  mouth  of  the  shaft  on  my  back.  I  got  it 
into  the  shaft  by  throwing  it  in.  I  threw  it  from  my 
shoulder.  I  took  no  means  to  see  if  anybody  was 
coming  up  the  shaft  before  I  threw  it  in.  If  I  had 
looked  in  the  shaft,  and  there  was  a  man  there,  I  should 

certainly  have  seen  him If  I  had  known  there  was 

a  man  in  the  shaft,  I  would  have  waited  until  he  came 
up.'*  The  witness  added  that  he  had  no  time  to  look 
into  the  shaft;  he  had  as  much  as  he  could  do  to  get  rid 
of  what  he  had  on  his  back;  that  he  could  have  laid  the 
timber  down  and  run  it  into  the  shaft;  that  there  was  no 
danger  in  getting  timber  down  the  shaft  if  the  person 
sending  it  down  looked  to  see  if  there  was  anybody  in 
the  shaft.  And  he  said :  "  I  threw  it  into  the  shaft ; 
I  intended  for  it  to  go  down  the  track-way,  but  it 
went    between    the    center    posts    into    the    other    shaft. 

....  It    started    in    the    track-way I    think    it 

struck,  as  near  as  I  can  tell,  the  end  of  the  post;  went 
right  across  and   struck  the  end   of  the  post,   and  that 

turned  it  right  around  down  the  shaft I  went  in 

this  way  [showing]  ;  I  wasn't  facing  square,  and  I  threw 

myself   half    around,    and    threw    the    timber    in 

The  shaft  was  dipping  east,  my  face  was  south."  In  an- 
swer to  the  question,  "  When  you  dumped  it  off,  you 
dumped  it  in  such  a  way  that  it  struck  the  post  ? "  the 
witness  said :  "  Yes ;  went  right  between  the  center  posts. 
and  struck  the  end  posts."     Question :  "  Now,  if  you  had 
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put  the  timber  down  into  the  shaft  with  care,  don't  you 
think  it  would  have  gone  down  the  track  ? "  Answer : 
"  I  don't  know."  Question :  "  You  don't  know  anything 
about  that?"  Answer:  "I  threw  it  in;  I  did  not  know 
exactly  where  it  was  going." 

All  the  testimony  showed  that  the  immediate  and 
proximate  cause  of  the  injury  sustained  by  plaintiff  was 
the  negligence  of  his  co-employee. 

Section  1970  of  the  Civil  Code  reads:  "An  employer  is 
not  bound  to  indemnify  his  employee  for  losses  suffered 
by  the  latter  in  consequence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in  consequence  of 
the  negligence  of  another  person  employed  by  the  same 
employer  in  the  same  general  business,  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of  the 
culpable  employee." 

There  was  no  evidence  that  if  the  log  had  been  sent 
down  with  reasonable  care  the  plaintiff  would  have  been 
injured.  "  The  proximate  cause  of  the  injury  is  the  ob- 
ject of  inquiry,  and  when  discovered  must  be  regarded 
and  relied  on."  {Hayes  v.  West.  R.,  3  Cush.  274.)  Even 
where  machinery  is  defective,  so  that  otherwise  a  recovery 
might  be  had  for  an  injury  received,  yet  if  the  promoting 
cause  of  the  injury  is  the  negligence  of  a  fellow-servant, 
no  recovery  can  be  had.  (Wood  on  Master  and  Servant, 
p.  812.)  The  same  rule  must  apply  where  the  appliances 
for  doing  work  are  defective.  Even  if  we  could  assume, 
therefore,  that  the  partition  between  the  two  compart- 
ments of  the  shaft  was  not  as  complete  as  it  should  have 
been,  or  that  the  plaintiff  would  not  have  been  injured  if 
a  continuous  bulwark  had  been  erected  between  the  two 
compartments,  or  if  the  posts  had  been  nearer  together, 
still,  as  the  case  clearly  shows  that  the  plaintiff  would 
not  have  been  injured  except  for  the  gross  negligence  of 
the  co-employee,  and  that  such  negligence  was  the  im- 
mediate and  proximate  cause  of  the  injury,  and  if  the 
appliances    furnished    by    the    defendant    had    been    used 
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with  ordinary  care  the  injury  would  not  have  occurred, 
the  nonsuit  was  proper. 
Judgment  and  order  affirmed. 

Ross,  J.,  and  Myrick,  J.,  concurred. 


[No.   9548.     Department  One. —  August   12,   1886.] 

MARGARET  McNOBLE,  Respondent,  v.  JOSE  JUS- 
TINIANO,  Appellant. 

Adverse  Possession  —  Titlb  Acquired  by  —  Payment  of  Taxes  Es- 
sential. —  Under  section  325  of  the  CJode  of  Civil  Procedure,  the 
title  to  a  piece  of  land  forming  part  of  a  larger  tract,  which  is 
assessed  as  an  entirety  to  the  real  owner,  cannot  be  acquired  by  ad- 
verse possession  unless  the  adverse  claimant  pays  or  offers  to  pay 
the  taxes  on  the  land  in  his  possession. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Calaveras  County. 

The  action  was  brought  to  recover  the  possession  of 
certain  land  forming  part  of  a  tract  of  160  acres  al- 
leged to  belong  to  the  plaintiff.  The  defendant  pleaded 
the  statute  of  limitations.  The  court  found  that  for 
more  than  ten  years  prior  to  the  commencement  of  the 
action  the  defendant  had  been  in  the  actual,  exclusive, 
uninterrupted,  and  continuous  possession  of  the  land, 
claiming  the  same  in  his  own  right,  and  that  during 
this  period  the  entire  160  acres  had  been  assessed  to  the 
plaintiff,  and  the  taxes  thereon  paid  by  her.  Judgment 
was  rendered  in  favor  of  the  plaintiff.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Reddick  &  Solinsky,  for  Appellant 

Wesley  K.  Boucher,  for  Respondent. 

McKiNSTRY,  J.  —  The  demanded  premises  are  described 
in  the  complaint,  and  are  a  portion  of  a  larger  tract  of 
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160  acres.  The  court  found  that  taxes  were  assessed  on 
the  160-acre  tract  for  the  fiscal  years  1877-78,  1878-79, 
and  1879-80;  that  they  were  assessed  to  and  paid  by  the 
plaintiff,  and  that  defendant  paid  none  of  the  taxes. 

The  proviso  to  section  335  of  the  Code  of  Civil  Pro- 
cedure reads  as  follows : — 

"  Provided,  however,  that  in  no  case  shall  adverse  pos- 
session be  considered  established  under  the  provisions  of 
any  section  or  sections  of  this  code  unless  it  shall  be 
shown  that  the  land  has  been  occupied  and  claimed  for 
the  period  of  five  years  continuously,  and  the  party  or 
persons,  their  precedessors  and  grantors,  have  paid  all 
the  taxes,  state,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  such  land." 

Taxes  were  assessed  on  the  land  of  which  defendant 
claims  to  have  had  the  adverse  possession.  It  is  said 
that  taxes  were  not  so  assessed  because  there  was  no 
separate  assessment  of  such  land.  Certainly  the  plaintiff 
was  not  required  to  recognize  the  land  alleged  to  have 
been  occupied  by  the  defendant  as  a  separate  tract  by 
listing  it  for  purposes  of  assessment  separately.  It  does 
not  appear  that  the  defendant  gave  or  offered  to  the 
assessor  a  list  of  his  property  containing  a  description  of 
the  land  of  which  he  claimed  to  be  possessed.  Had  he 
done  so,  and  offered  to  pay  the  tax,  a  different  question 
might  have  been  presented.  Under  the  circumstances, 
the  defendant  was  not  relieved  of  the  consequences  of  a 
failure  to  pay  the  taxes  by  the  fact  (if  such  be  the  fact) 
that  aftfcr  the  assessment  was  made  he  could  not  pay 
the  taxes  on  the  land  of  which  he  claimed  the  possession 
without  paying  those  assessed  on  the  larger  tract  includ- 
ing such  land. 

It  is  insisted,  however,  that  the  whole  purpose  of  the 
proviso  is  to  secure  the  payment  of  taxes  to  the  govern- 
ment, and  inasmuch  as  the  taxes  were  paid  by  the  plain- 
tiff, the  law  of  the  proviso  was  complied  with.  It  would 
be  a  strange  result  if,  under  a  law  which  provides  that 
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an  adverse  possession  can  only  be  made  out  by  proof  of 
the  payment  of  the  taxes  by  the  adverse  possessor,  the 
payment  of  the  tax  by  one  who  is  undoubtedly  the  owner 
of  the  land,  unless  the  adverse  possession  is  established, 
should  inure  to  the  benefit  of  him  who  seeks  to  make  out 
an  adverse  possession.  If  this  were  the  rule,  the  plain- 
tiff here  could  never  discharge  his  duty  to  the  govern- 
ment, or  preserve  his  title,  except  by  aiding  in  the 
establishment  of  an  adverse  title.  If,  as  we  said  with 
reference  to  the  other  point,  the  defendant  had  done  all 
that  he  could  do  toward  paying  the  taxes,  —  if  he  had 
sought  to  have  the  lesser  tract  separately  assessed,  and 
had  tendered  the  taxes  on  it.  —  a  different  question  might 
be  presented.  It  is  not  the  sole  purpose  of  the  statute 
that  the  taxes  should  be  paid  by  somebody.  The  pay- 
ment of  the  taxes  by  the  adverse  claimant  is  made  a 
necessary  element  of  adverse  possession,  without  proof 
of  which  the  adverse  possession  cannot  be  established. 

One  can  acquire  title  to  real  property  by  adverse  pos- 
session only  to  the  extent  and  in  the  manner  provided 
by  statute.  It  was  for  the  legislature  to  fix  the  period  of 
limitation,  and  to  declare  what  facts  must  be  proved  to 
establish  an  adverse  possession  for  the  period  of  the 
statute.  With  the  policy  or  expediency  of  the  law  we 
have  no  concern,  and  are  not  authorized  to  interpolate 
in  the  statute  words  which  shall  give  to  a  defendant  who 
has  not  paid  the  taxes  nor  attempted  to  pay  them  the 
benefits  of  adverse  possession  in  case  the  plaintiff  has 
paid  them.  In  the  case  at  bar,  the  plaintiff  was  entitled 
to  recover  the  demanded  premises  unless  the  defendant 
proved  that  he  had  paid  the  taxes;  or  unless,  at  least,  he 
proved  that  he  attempted  to  pay  them,  but  was  prevented 
from  paying  them  by  the  action  of  the  assessor  or  tax 
collector. 

Judgment  affirmed. 

Ross,  J.,  and  Myrick,  J.,  concurred. 
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[No.  11261.    Department  One.  — August  12,  1886.] 

C.  LEE  ET  AL.,  Respondents,  v.  H.  W.  ORR  et  al., 
Appellants. 

Pleading  —  Designation  of  Plaintiffs  as  Partners  —  Cebtxti- 

CATE  OP  PaBTNEBSHIP  —  IMMATERIAL  ISSUE  —  FINDING. —  Where 

the  title  of  an  action  designates  the  plaintiffs  as  partners  doing 
business  under  a  fictitious  name,  but  it  does  not  appear  either  by 
the  complaint  or  answer  that  the  cause  of  action  of  the  plaintiffs 
is  upon  or  on  account  of  any  contract  made  or  transaction  had  by 
them  in  their  partnership  name,  an  allegation  in  the  answer  that 
the  plaintiffs  had  not  complied  with  the  law  requiring  the  filing 
and  publishing  of  a  notice  of  the  partnership  is  immaterial,  and  no 
finding  thereon  is  necessary. 

Fraudulent  Judgment  —  Action  to  Set  aside  —  Execution  —  Issu- 
ance AND  Return  of. —  In  an  action  by  a  junior  judgment  credi- 
tor to  set  aside  a  prior  judgment  and  execution  sale  of  the  prop- 
erty of  the  debtor  on  the  ground  of  fraud,  the  complaint  need  not 
allege  that  an  execution  had  been  issued  and  returned  unsatisfied, 
where  it  is  averred  that  the  judgment  debtor  has  not  and  never 
had  any  property  except  that  sold  imder  the  fraudulent  judgment. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Plumas  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W,  W.  Kellogg,  and  E.  T.  Hogan,  for  Appellants. 

Goodwin  &  Jenks,  for  Respondents. 

Myrick,  J.  —  One  of  the  defendants  herein,  H.  W.  Orr, 
obtained  a  judgment  against  the  Hungarian  Hill  Gravel 
Mining  Company,  and  by  virtue  of  an  execution  issued 
thereon  certain  real  estate  was  sold  to  said  Orr.  The 
plaintiffs  herein  obtained  a  junior  judgment  against  the 
same  company.  This  action  was  brought  to  set  aside  the 
former  judgment  and  sale  on  the  ground  of  fraud,  and  to 
restrain  the  execution  of  a  sheriff's  deed. 

1.  The  plaintiffs  in  their  complaint  in  this  action  en- 
titled the  suit,  "  C.  Lee,  P.  C.  Lee,  and  C.  J.  Lee,  part- 
ners doing  business  under  the  firm  name  of  C.  Lee  & 
Sons  vs.,"  etc.     The  answer  presented  the  issue  that  it 
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nowhere  appeared  in  the  complaint  that  plaintiffs  had 
complied  with  the  law  requiring  the  filing  and  publish- 
ing of  a  notice  of  partnership.  (Civil  Code,  sees.  2466, 
2468.)  The  court  below  made  no  finding  on  this  sub- 
ject, and  the  omission  is  urged  as  ground  for  reversal. 

It  nowhere  appears  in  the  complaint,  nor  is  it  averred 
in  the  answer,  that  the  cause  of  plaintiffs'  action  was 
upon  or  on  account  of  any  contract  made  or  transaction 
had  in  the  partnership  name  of  the  plaintiffs.  The  part 
of  the  title  of  the  action  relating  to  the  plaintiffs  as  part- 
ners may  be  disregarded  as  surplusage,  leaving  the  com- 
plaint as  stating  in  effect  that  the  judgment  recovered  by 
plaintiffs  was  recovered  in  their  capacity  of  co-plaintiffs 
(not  as  partners). 

2.  The  complaint  alleged  that  the  mining  company 
had  not  and  never  had  any  property  or  assets  whatever, 
except  the  property  sold,  as  before  stated,  to  the  defend- 
ant Orr.  With  that  allegation  in  the  complaint,  it  was 
not  necessary  to  allege  in  addition  that  an  execution  had 
been  issued  and  returned  unsatisfied.  The  finding  of 
the  court  upon  this  subject  is  sufficient. 

Judgment  affirmed. 

McKiNSTRY,  J.,  and  Ross,  J.,  concurred. 


[No.  11260.     Department  One.  — August  12,   1886.] 

M.  J.  TERNEY,  Respondent,  v,  JOHN   S.  DOTEN, 
ET  AL.,  Appellants. 

Sale  —  Contract  for  Sale  of  Horses  —  Statute  of  Frauds  — Ac- 
ceptance AND  Receipt  cf  Part.  —  Tlie  defendants  agreed  verbally 
to  Bell  the  plaintiff  one  hundred  unbroken  horses,  at  a  specified 
price  each,  out  of  a  band  of  horses  belonging  to  them,  then  running 
at  large.  The  contract  provided  that  the  defendants  were  to  gather 
up  a  number  of  the  horses  of  the  band  from  time  to  time,  from 
which  the  plaintiff  was  to  select  a  certain  number,  and  commence 
breaking  them,  after  which  the  number  so  selected  and  broken 
were  to  be  turned  into  the  defendants'  pasture,  and  another  selec- 
tion made  in  like  manner  until  the  whole  number  agreed  to  be  sold 
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should  be  gathered  up,  selected,  and  broken.  Thereupon  the  horses 
were  to  be  paid  for  by  the  plaintiff,  and  then  taken  by  him  from 
the  premises  of  the  defendants.  The  defendants  gathered  up  a  num- 
ber of  the  horses,  from  which  the  plaintiff  selected  twenty-two, 
which  he  broke,  and  turned  into  the  pasture  of  the  defendants. 
Thereafter  the  defendants  refused  to  further  perform  their  part  of 
the  contract.  Held,  that  the  contract  was  void  under  the  statute 
of  frauds. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Modoc  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the 
breach  of  an  alleged  contract  for  the  sale  of  one  hun- 
dred head  of  horses.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

7.  D,  Goodwin,  /.  /.  May,  and  /.  M.  McDonald,  for 
Appellants. 

Ewing  &  ClaHin,  for  Respondent. 

Ross,  J.  —  The  agreement  testified  to  on  the  part  of 
the  plaintiff  is  within  the  statute  of  frauds,  and  therefore 
void.  It  was  a  contract  for  the  sale  of  a  certain  lot  of 
horses  at  a  price  exceeding  two  hundred  dollars.  The 
agreement  was  not  in  writing,  nor  was  there  any  note 
or  memorandum  thereof  made  in  writing,  and  conse- 
quently none  such  was  subscribed  by  the  parties  to  be 
charged,  nor  by  any  one  for  them.  It  is  not  pretended 
that  any  part  of  the  purchase  price  was  paid  at  the  time 
of  the  agreement  of  sale,  or  at  all.  So  that,  unless  there 
was  such  acceptance  and  receipt  of  a  part  of  the  horses  as 
is  contemplated  by  section  1739  of  the  Civil  Code,  it  is 
clear  that  the  agreement  was  invalid.  The  section  re- 
ferred to  reads: — 

"  No  sale  of  personal  property,  or  agreement  to  buy  or 
sell  it,  for  a  price  of  two  hundred  dollars  or  more  is  valid 
unless, — 

"  1.  The  agreement,  or  some  note  or  memorandum 
thereof,  be  in  writing,  and  subscribed  by  the  party  to  be 
charged,  or  by  his  agent;  or, 
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"  2.  The  buyer  accepts  and  receives  part  of  the  things 
sold,  or  when  it  consists  of  a  thing  in  action,  part  of  the 
evidences  thereof,  or  some  of  them;  or, 

"  3.  The  buyer,  at  the  time  of  sale,  pays  part  of  the 
price." 

The  agreement  as  testified  to  on  the  part  of  the  plaintiff 
was  in  effect  this :  Defendants  agreed  to  sell  him,  and  he 
agreed  to  buy,  one  hundred  unbroken  horses  of  a  certain 
description  at  the  price  of  seventy-five  dollars  each  out  of 
defendants*  band  of  horses,  then  running  at  large  on  their 
stock  range;  said  one  hundred  horses  to  be  selected,  paid 
for,  and  taken  by  plaintiff  in  this  wise: — 

Defendants  were  to  gather  up  a  number  of  the  horses 
of  the  band  from  time  to  time,  and  place  them  in  their 
corrals,  from  which  plaintiff  was  to  select  not  less  than 
twenty  of  the  description  agreed  on,  and  commence 
"  rough  breaking  "  them,  having  for  that  purpose  the  use 
of  defendants'  harness,  cart,  etc.,  after  which  the  number 
so  selected  and  broken  were  to  be  turned  into  defend- 
ants' pasture-field,  and  another  selection  made  in  like 
manner  and  for  a  like  purpose;  and  so  on  until  the  whole 
number  of  one  hundred  agreed  to  be  sold  and  bought  as 
aforesaid  should  be  gathered  up,  selected,  and  broken, — 
all  of  which  was  to  be  done  within  two  months  from  the 
time  of  the  agreement  of  sale.  At  the  expiration  of  that 
time,  the  horses  were  to  be  paid  for  by  plaintiff  at  the 
rate  agreed  on,  and  were  then  to  be  taken  by  him  from  de- 
fendants' premises. 

Under  the  contract,  plaintiff  went  to  defendants'  ranch, 
and  the  latter  got  together  a  large  number  of  horses, 
from  which  the  plaintiff  selected  twenty-two  answering 
the  description  agreed  on,  and  commenced  breaking 
them,  upon  the  conclusion  of  which  he  turned  them  into 
the  pasture-field  of  defendants  and  waited  for  defendants 
to  gather  another  lot  from  which  to  select  another  batch, 
in  accordance  with  the  agreement.  The  testimony  tended 
to  show  that  defendants  failed  in  that  regard,  and  finally 
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failed  and  refused  to  comply  with  their  part  of  the  con- 
tract, and  as  the  verdict  of  the  jury  was  against  them, 
we  take  that  as  an  established  fact.  The  real  question, 
however,  is,  Do  the  facts  in  respect  to  the  twenty-two 
horses  selected  and  broken  by  plaintiff  constitute  an  ac- 
ceptance and  receipt  of  part  of  the  lot  of  horses  sold 
within  the  meaning  of  the  section  of  the  Civil  Code 
above  quoted?  We  think  it  clear  that  they  do  not.  The 
acceptance,  as  said  by  Story  in  his  work  on  Sales,  sec. 
27G,  "  must  be  final,  complete  and  irrevocable,  and  the 
subject-matter  must  have  come  into  the  absolute  posses- 
sion of  the  purchaser,  or  of  some  person  authorized  finally 
to  receive  it  for  him.  ...  If  the  agreement  be  that 
the  title  of  the  subject-matter  of  sale  shall  remain  in  the 
vendor  until  a  certain  date  when  payment  shall  be  made, 
it  would  not  be  binding  if  made  verbally.  Thus  where 
A  agreed  to  purchase  a  horse  from  B  for  ready  money, 
and  to  take  him  within  a  time  agreed  upon,  and  about 
the  expiration  of  such  time  A  rode  the  horse,  and  gave 
directions  as  to  its  treatment,  but  requested  that  it  might 
remain  in  the  possession  of  B  for  a  further  time,  at  the 
expiration  of  which  he  promised  to  remove  it  and  pay 
the  price,  to  which  B  assented,  and  the  horse  died  before 
A  took  him  away,  it  was  held  that  there  was  no  acceptance 
within  the  meaning  of  the  statute.  {Tempest  v.  Fitzger- 
ald. 3  Bam.  &  Aid.  680.)  " 

In  the  case  at  bar,  none  of  the  horses  forming  the  sub- 
ject-matter of  the  contract  ever  passed  into  the  absolute 
possession  and  control  of  the  plaintiff.  There  was  there- 
fore no  acceptance  and  receipt  of  any  of  them  by  plaintiff 
within  the  meaning  of  the  statute. 

Judgment  and  order  reversed,  and  cause  remanded. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 
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[No.  9979.     In  Bank.  — August  16,  1886.] 

M.  F.  LEWIS,  Executrix,  etc.,  of  Nat.  Lewis,  De- 
ceased, Appellant,  v.  P.  T.  ADAMS,  Respondent. 

FiNDiNas  —  Statute  of  Limitations.  —  A  finding  that  all  the 
allegations  of  the  complaint  are  true  is  a  sufficient  finding  on 
a  plea  of  the  statute  of  limitations,  if  the  complaint  contains 
averments  showing  that  the  statute  had  not  run. 

Joint  Judgment  —  Action  on  against  Joint  Debtob  —  Amend- 
ment —  Statute  of  Limitations.  —  Where  an  action  on  a 
judgment  against  several  joint  debtors  is  originally  commenced 
against  one  of  them  alone,  a  subseauent  amendment  to  the  com- 
plaint, by  inserting  the  names  of  the  other  judgment  debtors  as 
defendants,  does  not  change  the  nature  of  the  action  against  the 
original  defendant,  nor  extend  the  running  of  the  statute  of  limi- 
tations in  his  favor  until  the  filing  of  the  amendment. 

Id.  —  FoBEiON  Judgment  —  Review  of  Error.  —  In  an  action  on 
a  judgment  rendered  in  another  state,  error  in  the  manner  of  enter- 
ing the  judgment  will  not  be  reviewed. 

Id.  —  Foreign  Executrix  —  May  Sue  Personally  on  Foreign 
Judgment.  —  A  foreign  executrix  may  maintain  an  action  in  this 
state  in  her  individual  name  on  a  judgment  recovered  by  her  as 
executrix  in  another  state  on  a  debt  due  to  her  testator. 

Id.  —  Averments  of  Official  Capacity  —  Surplusage.  —  In  such 
an  action,  the  averments  in  the  complaint  of  the  official  capacity 
of  the  plaintiff  are  mere  surplusage,  and  may  be  disregarded. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  trial. 

The  action  was  commenced  on  the  fifteenth  day  of 
February,  1882,  by  the  plaintiff,  as  the  executrix  of  the 
last  will  of  one  Nat.  Lewis,  against  the  defendant  P.  T. 
Adams,  on  a  judgment  obtained  by  her  as  such  execu- 
trix in  the  district  court  of  Bexar  County,  in  the  state 
of  Texas,  on  the  fifteenth  day  of  March,  1877,  against 
Adams,  and  Joseph  Collins,  James  Dalrymple,  and  John 
H.  Kennedy.  The  complaint  contained  allegations  of 
the  death  of  the  plaintiff's  testator,  of  the  issuance  to 
her  by  the  probate  court  of  Bexar  County  of  letters  tes- 
tamentary on  the  will  of  the  deceased,  and  of  her  quali- 
fication as  executrix.  The  defendant  Adams  answered, 
alleging  that  the  judgment  was  obtained  on  a  partner- 
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ship  demand  against  the  judgment  debtors,  and  pleaded 
the  non-joinder  of  Collins,  Dalrymple,  and  Kennedy. 
To  obviate  the  objection  of  non-joinder,  the  plaintiff,  on 
the  8th  of  July,  1884,  filed  an  amended  complaint,  insert- 
ing their  names  as  defendants.  The  defendant  Adams  an- 
swered the  amended  complaint  by  setting  up  the  statute  of 
limitations.  The  further  facts  are  stated  in  the  opinion 
of  the  court. 

Victor  Montgomery,  and  Smith,  Brown  &  Hutton,  for 
Appellant. 

Thorn  &  Stephens,  for  Respondent 

McKiNSTRY,  J. —  The  action  is  upon  a  judgment  of  a 
District  Court  of  the  state  of  Texas, —  a  court  of  general 
jurisdiction.  The  original  complaint  was  filed  February 
15,  1882,  and  averred  that  the  Texas  judgment  was  against 
defendant  Adams,  and  was  given  and  entered  March  15, 
1877. 

On  the  eighth  day  of  July,  1884,  the  plaintiff  amended 
her  complaint  by  inserting,  in  the  appropriate  connec- 
tion, the  names  of  Joseph  Collins,  James  Dalrymple, 
and  John  Kennedy  as  judgment  debtors  and  as  defend- 
ants in  this  action.  In  the  present  action  summons  was 
not  served  on  Collins,  Dalrymple,  or  Kennedy,  nor  did 
either  of  them  appear  herein.  The  Superior  Court 
found  in  favor  of  the  plaintiff  herein  against  the  de- 
fendant Adams,  but  on  motion  of  the  latter  granted  a  new 
trial.  From  the  order  granting  a  new  trial  plaintiff  has 
appealed. 

The  court  below  found  "  all  the  allegations  of  the 
complaint  as  amended,  are  true."  If  the  facts  averred 
in  the  amended  complaint  would  establish  the  conclusion 
that  the  statute  had  not  run  as  against  defendant  Adams, 
the  foregoing  was  a  suflRcient  finding  in  favor  of  plaintiff 
on  the  issue  of  the  statute  of  limitations.  Ever  since  the 
decision  in  Coveny  v.  Hale,  49  Cal.  552,  it  has  been  held 
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that  if  a  finding  be  of  probative  facts,  from  which  the  ul- 
timate fact  necessarily  follows,  it  is  sufficient 

There  is  no  dispute  that  the  finding  is  sustained  by 
the  evidence,  but  it  is  insisted  by  respondent  that  upon 
the  facts  as  found,  the  judgment  should  have  been  for  the 
defendant,  and  that  the  court  below  therefore  properly 
ordered  a  new  trial.  It  is  urged  that  the  foreign  judg- 
ment was  rendered  more  than  five  years  prior  to  the  fil- 
ing of  the  amended  complaint,  and  that,  as  the  action  set 
forth  in  the  amendment  was  a  different  action  from  that 
sued  on  in  the  original  complaint,  the  statute  ran  to  the 
filing  of  the  amendment 

If  it  should  be  conceded  that  when  a  trial  court  deduces 
a  wrong  legal  conclusion  from  facts  found,  this  is  a 
ground  of  motion  for  a  new  trial, —  as  being  a  "  decision 
against  law"  (as  to  which  we  express  no  opinion),  the 
amendment  did  not  allege  a  new  cause  of  action  against 
the  defendant  Adams,  and  there  is  no  question  here  as 
to  the  running  of  the  statute  in  favor  of  those  first  made 
defendants  by  the  amendment.  The  Texas  judgment 
was  against  all  the  defendants  therein  named,  and  if  the 
non-joinder  had  not  been  specially  pleaded,  could  have 
been  introduced  under  the  averments  of  the  original  com- 
plaint (Code  Civ.  Proc.,  sec.  434.)  As  we  have  seen, 
the  summons  in  the  present  action  was  not  served  on  the 
other  defendants,  and  if  the  original  complaint  had  prop- 
erly described  the  Texas  judgment,  judgment  herein 
could  have  been  entered  against  Adams  alone.  The  lia- 
bility of  Adams  remained  the  same  before  and  after  the 
amendment  When  an  action  is  against  two  or  more  de- 
fendants jointly  liable  on  a  contract,  and  the  summons 
is  served  on  one  or  more,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  against  those  served  in  the  same 
manner  as  if  they  were  the  only  defendants.  (Code  Civ. 
Proc.,  sec.  414.)  A  judgment  is  a  contract  within  the 
meaning  of  the  section.  (Mahaney  v.  Penman,  4  Duer, 
606.)     The  amendment,  so  far  as  defendant  Adams  is  con- 
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cerned,  was  merely  a  more  complete  statement  of  the 
cause  of  action,  and  related  to  the  commencement  of  the 
suit. 

Treating  the  judgment  as  a  joint  liability,  the  defend- 
ant Adams  cannot  say  that  a  new  cause  of  action  is  for 
the  first  time  set  out  in  the  amendment  to  the  complaint 
as  against  him.  It  has  been  held  in  Kansas  that  an  ac- 
tion on  a  judgment  against  two  or  more  may  be  main- 
tained against  any  one  of  the  defendants;  that  it  is  in 
effect  a  joint  and  several  obligation.  {Read  v.  Jeffreys,  16 
Kan.  634.)  The  contrary  seems  to  be  intimated  in 
Barnes  v.  Smith,  16  Abb.  Pr.  420.  It  is  not  necessary 
here  to  decide  the  question,  but  if  the  Texas  judgment 
was  the  several  contract  of  the  defendant  Adams,  it  is 
apparent  that  an  amendment  which  merely  added  to  the 
description  of  the  judgment  a  statement  that  others  as 
well  as  Adams  were  judgment  debtors  did  not  affect  or 
change  the  liability  of  Adams,  or  constitute  a  new  cause 
of  action  against  him. 

The  respondent  further  contends  that  the  court  below 
was  justified  in  granting  a  new  trial,  the  evidence  being 
insufficient  to  sustain  the  finding,  because  the  judgment 
roll,  read  in  evidence,  showed  an  action  and  judgment 
of  the  court  in  Texas  against  Adams,  Collins  &  Co.,  as 
partners,  and  upon  a  partnership  liability.  But  the  judg- 
ment was  simply  a  judgment  against  Adams,  Collins, 
Dalrymple  and  Kennedy.  We  refrain  from  saying  that 
such  a  judgment,  upon  a  declaration  charging  defend- 
ants on  a  contract  made  or  liability  incurred  by  them  as 
partners,  was  strictly  regular.  It  is  enough  that  the  judg- 
ment was  entered,  and  if  erroneous,  it  cannot  here  be  re- 
viewed. 

Another  point  urged  by  respondent  is,  that  the  Supe- 
rior Court  erred  at  the  trial  in  overruling  defendant's 
objections  to  the  evidence  offered  by  the  plaintiff.  As- 
suming that  the  specifications  of  error  in  the  statement 
for  new  trial  are  sufficiently  particular,  the  evidence  re- 
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ferred  to  as  offered  by  the  plaintiff  is  the  record  of  the 
Texas  judgment  When  that  record  was  offered,  the  de- 
fendant's objections  to  it  —  other  than  those  already  inci- 
dentally referred  to  —  were : — 

"  1.  Because  the  document  shows  a  judgment  in  favor 
of  M.  F.  Lewis,  executrix  of  the  estate  of  Nat.  Lewis,  de- 
ceased, and  it  appears  therefrom  that  the  plaintiff,  as  exec- 
utrix, appointed  in  Texas,  has  no  jurisdiction  nor  right  to 
maintain  an  action  in  this  state. 

"  2.  Because  the  court  has  treated  this  action  as  an 
action  in  the  name  of  M.  F.  Lewis  as  an  individual,  and 
has  held  the  description  of  plaintiff's  official  capacity  to  be 
mere  surplusage." 

Section  1294  of  the  Code  of  Civil  Procedure,  so  far  as 
it  relates  to  any  question  before  us,  is :  "  Wills  must  be 
proved  and  letters  testamentary  or  of  administration 
granted :  ...  3.  In  the  county  in  which  any  part  of 
the  estate  may  be,  the  decedent  having  died  out  of  the 
state,  and  not  resident  thereof  at  the  time  of  his  death." 
And  sections  1667  and  1913  of  the  same  code  read:  "  1667. 
Upon  application  for  distribution,  .  .  .  and  if  it  is 
necessary,  .  .  .  that  the  estate  in  this  state  should  be 
delivered  to  the  executor  or  administrator  in  the  state  or 
place  of  his  residence,  the  court  may  order  such  delivery 
to  be  made,"  etc.  "  1913.  The  effect  of  a  judicial  record 
of  a  sister  state  is  the  same  in  this  state  as  in  the  state 
where  it  was  made,  except  .  .  .  that  the  authority  of 
.  .  .  an  executor  or  administrator  does  not  extend  be- 
yond the  jurisdiction  of  the  government  under  which  he 
was  invested  with  his  authority." 

Respondent  contends  that  —  by  virtue  of  the  foregoing 
provisions  —  the  plaintiff  cannot  maintain  this  action, 
either  in  her  official  capacity  or  as  an  individual,  and  that 
the  action  could  only  have  been  prosecuted  by  one  to  whom 
letters  were  issued  under  the  third  subdivision  of  section 
1294. 

It  is  claimed  this  view  is  supported  by  Dial  v.  Gary,  14 
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S.  C.  573.  In  that  case,  a  resident  of  Massachusetts  hav- 
ing died  in  that  state,  possessing  a  bond  and  mortgage 
executed  by  a  resident  of  South  Carolina,  the  adminis- 
trator appointed  in  Massachusetts  assigned  the  securities 
to  a  resident  of  South  Carolina.  The  Supreme  Court  of 
South  Carolina  held  that  an  action  could  not  be  maintained 
on  them  by  the  assignee  in  that  state.  The  action  was 
not  upon  a  judgment  recovered  in  Massachusetts. 

Respondent  also  refers  to  Story's  Conflict  of  Laws.  In 
section  513  of  that  work,  Judge  Story  says  it  has  become 
a  doctrine  of  the  common  law  that  no  suit  can  be  brought 
or  maintained  by  any  executor  or  administrator,  in  his 
official  capacity,  in  the  courts  of  any  other  country  than 
that  from  which  he  derives  his  authority.  But  at  sec- 
tion 523  the  learned  author  remarks  that  in  contempla- 
tion of  law  there  is  no  privity  between  persons  to  whom 
administration  is  granted  in  different  states;  that  a  judg- 
ment recovered  by  a  foreign  administrator  against  the 
debtor  of  his  intestate  will  not  form  the  foundation  of 
an  action  by  an  ancillary  administrator  in  another  state; 
but  the  foreign  administrator  himself  might  in  such 
case  maintain  a  personal  suit  against  the  debtor  in  an- 
other state,  because  the  judgment  would,  as  to  him, 
merge  the  original  debt,  and  make  it  personally  due  to 
him  in  his  own  right,  he  being  responsible  therefor  to  the 
estate. 

In  Attorney-General  v.  Bouwens,  4  Mees.  &  W.  171, 
Lord  Abinger,  speaking  of  conflicts  of  jurisdiction  between 
different  ordinaries,  said  it  had  been  established  that  judg- 
ment debts  were  assets  for  the  purposes  of  jurisdiction 
where  the  judgment  is  recorded. 

Mr.  Freeman,  citing  authority,  thus  lays  down  the  rule 
with  respect  to  the  right  of  a  foreign  administrator  to 
sue  personally  in  this  state  on  a  judgment  recovered  by 
him  as  administrator  out  of  this  state:  "A  debt  due  to 
the  estate  of  a  deceased  person,  if  sued  upon  and  recov- 
ered by  an  administrator,  is  in  law  the  debt  of  him  who 
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recovers  it,  and  in  whose  name  the  judgment  is  rendered. 
He  holds  the  legal  title,  subject  only  to  his  trust  as  admin- 
istrator. He  may  sue  upon  the  debt  in  his  own  name  with- 
out describing  himself  as  administrator,  and  may  there- 
fore pursue  the  judgment  defendant  in  a  different  state 
from  that  in  which  letters  of  administration  were  issued." 
(Freeman  on  Judgments,  sec.  217.) 

That  the  local  administrator  could  not  maintain  an 
action  on  a  judgment  recovered  by  a  foreign  adminis- 
trator, as  such,  in  another  state  was  decided  in  Talntage 
V.  Chapel,  16  Mass.  71.  There  the  court  held:  1.  The 
judgment  debt  was  at  law  due  to  the  foreign  administra- 
tor, he  being  answerable  to  the  estate  of  the  intestate: 
2.  That  the  ancillary  administrator  appointed  in  Massa- 
chusetts could  not  maintain  an  action  on  the  judgment, 
not  being  privy  to  it.  Counsel  for  respondent  herein 
criticise  that  decision,  saying :  "  It  is  absurd  to  say  that 
by  recovering  a  judgment  the  administrator  becomes 
chargeable  with  it."  And  counsel  claim  that  an  execu- 
tor or  administrator  appointed  here  could  sue  here  on 
the  judgment,  because  the  foreign  judgment  is  in  favor 
of  the  estate  which  such  an  executor  or  administrator 
would  represent.  But  the  Supreme  Court  of  Massachu- 
setts did  not  hold  that  the  foreign  administrator  was 
chargeable  with  the  judgment  in  the  sense  that  he  was 
bound  absolutely  to  satisfy  and  pay  it,  but  that  he 
was  answerable  to  the  estate  to  the  extent  of  using  all 
reasonable  efforts  to  collect  the  judgment.  It  would 
seem  sufficiently  plain  that  the  Massachusetts  adminis- 
trator was  not  in  privity  with  the  title  of  the  foreign  ad- 
ministrator to  the  judgment,  or  with  that  of  the  person 
who  had  recovered  the  judgment,  and  to  whom  at  law  the 
judgment  debt  was  personally  due. 

In  Biddle  v.  Wilkins,  1  Pet.  686,  the  plaintiff,  as  admin- 
istrator of  one  W.,  had  recovered  a  judgment  against  the 
defendant  in  the  District  Court  of  the  United  States  for 
Pennsylvania.     He  instituted  a  suit  on  the  judgment  in 
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the  District  Court  of  the  United  States  for  Mississippi. 
The  defendant  pleaded  that  he  had  been  appointed  ad- 
ministrator of  the  estate  of  W.  by  the  Orphans'  Court 
of  Adams  County.  The  Supreme  Court  of  the  United 
States  held  that  the  debt  due  upon  the  judgment  ob- 
tained in  Pennsylvania  by  the  plaintiff  as  administrator 
of  W.'s  estate  was  due  to  him  in  his  personal  capacity, 
and  it  was  immaterial  whether  the  defendant  was  or  was 
not  appointed  administrator  of  the  estate  of  W.  in  the 
state  of  Mississippi. 

In  Low  V.  Burrows,  13  Cal.  188,  the  Supreme  Court  of 
this  state  said: — 

"  The  second  objection  is  equally  untenable.  We  con- 
cede that  the  administrator  has  power  over  only  those 
assets  within  the  state  where  letters  are  granted;  and 
we  might  concede  that  in  case  of  notes,  bonds,  etc.,  on 
debtors  who  live  and  have  their  property  beyond  the 
jurisdiction,  the  administrator  has  no  jurisdiction  or 
dominion.  But  this  is  not  the  case  in  respect  to  judg- 
ments. There  can  be  no  doubt  if  a  debtor  against  whom 
the  intestate  in  his  lifetime  obtained  judgment,  though 
at  the  time  of  the  death  of  the  intestate  the  debtor  was 
beyond  the  jurisdiction,  afterwards  came  within  the 
jurisdiction,  the  administrator  might  proceed  to  collect 
the  money  from  him.  The  effect  of  a  judgment,  as  such, 
unlike  a  note,  is  confined  to  the  state  where  rendered. 
It  is  therefore  record  evidence  of  a  debt.  It  may  be 
sued  on,  it  is  true,  out  of  the  state.  But  it  is  not  easy  to 
see  how  an  administrator  of  the  creditor  in  California 
could  take  to  himself  as  assets  a  judgment  remaining  on 
record  in  New  York  merely  from  the  fact  that  the  debtor 
happened  for  the  time  being  to  reside  in  California.  If 
the  debtor  went  back  to  New  York,  or  had  property 
there,  it  is  clear  that  the  California  administrator  could 
not  collect  the  money.  If  he  collected  anywhere,  it 
would  not  be  by  virtue  of  the  judgment  in  New  York 
vesting   in  him  any  title   to  it,   but  merely  because   the 


Aug.  1886.]  Lewis  v.  Adams.  411 

transcript  of  the  judgment  gave  him  evidence  upon 
which  he  might  sue.  The  judgment  is  a  record,  and  for 
any  use  to  be  made  of  it,  or  any  power  to  enforce  it,  by 
execution  or  other  process,  must  belong  to  the  adminis- 
trator in  New  York,  or  this  anomaly  would  result:  that 
the  administrator  in  California  would  own  the  judgment 
for  the  purpose  of  suing  on  it  in  California,  and  the  ad- 
ministrator in  New  York  would  own  it  for  the  purpose  of 
collecting  it  by  issuing  execution  on  it  in  New  York.  We 
think  no  such  doctrine  can  be  maintained." 

According  to  the  principles  recognized  by  all  the  author- 
ities, the  judgment  debt  herein  sued  was  a  debt  at  law  due 
to  the  plaintiff  personally,  and  she  was  fully  authorized 
to  bring  and  prosecute  this  action. 

We  find  nothing  in  the  provisions  of  the  Code  of  Civil 
Procedure  that  affects  or  modifies  the  general  principles 
of  law  which  control  and  determine  the  rights  of  the 
parties  hereto.  Section  1913  is  merely  declaratory  of 
the  rule  of  the  common  law  that  an  executor  or  adminis- 
trator, as  such,  has  no  power  which  he  can  employ  extra- 
territorially.  The  third  subdivision  of  section  1294 
allows  letters  to  issue  in  the  county  "  in  which  any  part 
of  the  estate  may  be."  But  when  the  plaintiff  recovered 
the  judgment  in  Texas,  the  simple  contract  debt  ceased 
to  exist.  It  was  merged  in  the  judgment.  The  judg- 
ment was  in  Texas,  and  the  simple  debt  was  not  an  asset 
in  this  state  which  an  executor  or  administrator  here  ap- 
pointed could  sue  to  recover.  The  Texas  judgment  would 
constitute  a  perfect  defense  to  an  action  brought  here  on 
the  original  demand. 

As  to  the  second  of  the  objections  to  plaintiff's  evidence 
as  above  enumerated,  the  court  below  was  justified  "  in 
treating  the  action  as  an  action  in  the  name  of  M.  F.  Lewis 
as  an  individual,  and  in  holding  the  description  of  plaintiff's 
official  capacity  to  be  mere  surplusage." 

When  it  is  not  necessary  for  a  plaintiff  to  sue  as  ex- 
ecutor or  administrator,   all  averments  in  his  complaint 
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in  relation  to  his  official  capacity  may  be  rejected. 
{Owen  V.  Frink,  24  Cal.  171.)  And  in  Biddle  v.  Wilkins, 
supra,  the  Supreme  Court  of  the  United  States  holds  that 
if  the  plaintiff  who  has  recovered  a  judgment  as  admin- 
istrator in  one  jurisdiction,  and  who  brings  an  action  on 
the  judgment  in  another,  names  himself  as  admin- 
istrator in  the  last  action,  the  averment  may  be  dis- 
regarded. 

Order  reversed. 

Thornton,  J.,  Sharpstein,  J.,  Ross,  J.,  and  Morri- 
son, C.  J.,  concurred. 
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N.  GREENE  CURTIS  et  al.,  Appellants,  v.  CITY 
OF  SACRAMENTO,  Respondent. 

Debtor  and  Creditob  —  Written  Acknowledgment  of  Debt  — 
Agreement  to  Arbitrate  —  Statute  of  Limitations.  —  A  written 
agreement  between  a  debtor  and  creditor  for  the  arbitration  of 
a  QiSputed  indebtedness,  which  recites  in  general  terms  the  fact 
of  indebtedness,  and  contains  a  promise  by  the  debtor  to  pay  the 
amount  of  the  award,  whether  made  before  or  after  the  statute 
of  limitations  has  run  against  the  demand,  is  not  sufficient  to 
defeat  the  bar  of  the  statute  in  an  action  brought  on  the  original 
indebtedness  after  the  statute  has  run. 

Appeal  from  an  order  of  the  Superior  Court  of  Sac- 
ramento County  refusing  a  new  trial. 

In  1876,  the  plaintiffs  were  employed  by  the  defend- 
ant to  conduct  certain  litigation  upon  a  contingent  fee. 
Being  successful,  they  presented  a  claim  in  the  sum  of 
ten  thousand  dollars  to  the  board  of  trustees  of  the  de- 
fendant. On  the  24th  of  December,  1877,  their  claim  was 
rejected.  On  the  29th  of  July,  1878,  the  plaintiffs  and 
defendant  entered  into  an  agreement  to  submit  the  claim 
to  arbitration.  The  agreement  provided  that  the  amount 
of  the  award  should  be  allowed  by  the  board  of  trustees, 
and  entered  as  a  judgment  against  the  city.      Under  the 
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agreement,  on  the  13th  of  January,  1879,  an  award  was 
made  in  favor  of  the  plaintiffs  for  six  thousand  dollars. 
On  the  8th  of  August,  1880,  the  plaintiffs  presented  the 
award  and  their  claim  thereon  to  the  board  of  trustees, 
who  rejected  the  claim.  They  thereupon  commenced  an 
action  upon  the  award,  in  which  judgment  was  rendered 
in  favor  of  the  defendant  on  the  ground  that  the  award 
was  invalid  for  want  of  notice  to  the  parties.  On  the 
28th  of  July,  1882,  the  present  action  was  commenced 
on  the  original  indebtedness.  The  defendants  pleaded 
the  statute  of  limitations.  On  the  trial,  after  the  evi- 
dence was  closed,  the  plaintiffs  asked  leave  to  amend  their 
complaint  by  inserting  the  compromise  agreement,  with 
an  averment  that  the  same  constituted  an  acknowledgment 
and  promise  by  the  defendant.  The  court  refused  to  allow 
the  amendment.  The  further  facts  are  stated  in  the  opin- 
ion of  the  court. 

Freeman  &  Bates,  for  Appellants 

IV.  A.  Anderson,  and  A.  P.  Catlin,  for  Respondent. 

McKiNSTRY,  J. —  1.  As  was  said  by  the  learned  judge 
of  the  Superior  Court,  "  this  action  is  not  upon  the  origi- 
nal verbal  promise.  There  is  no  averment  that  the  de- 
fendant promised  to  pay  plaintiffs  what  their  services 
should  reasonably  be  worth,  and  that  they  were  worth 
ten  thousand  dollars.  The  averment  is,  [that  in  1878 
the  defendant  was  indebted  to  the  plaintiffs  in  the  sum 
of  ten  thousand  dollars  for  professional  services,  and 
that  thereafter,  on  the  29th  of  July,  1878,]  the  defendant 
promised  in  writing  to  pay  to  the  plaintiffs  the  sum  of 
ten  thousand  dollars  within  two  years  from  the  twenty- 
ninth  day  of  July,  1878 ;  and  the  only  promise  in  writing 
offered  in  evidence  is  the  agreement  to  arbitrate.  But 
that  agreement  contains  no  promise  to  pay  ten  thousand 
dollars,  or  any  other  specific  sum  of  money.  There  was 
merely  an  agreement  to  submit  matters  in  controversy  to 
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arbitrators.  They  awarded  six  thousand  dollars,  and  the 
court  set  aside  the  award.  The  written  promise  is  not, 
therefore,  the  promise  alleged." 

If  the  court  below  had  allowed  the  proposed  amend- 
ment to  the  complaint,  the  result  must  have  been  the 
same. 

It  is  urged  that  the  recital  in  the  arbitration  agree- 
ment — "  Whereas,  the  city  of  Sacramento  is  indebted  to 
the  firm  of  Curtis  &  Clunie  for  legal  services  rendered 
by  said  firm  in  the  several  actions,  .  .  .  and  whereas, 
the  board  of  trustees  of  said  city  and  said  firm  differ  as 
to  the  amount  of  said  indebtedness,"  etc. —  is  an  acknowl- 
edgment in  writing  such  as  is  contemplated  by  section  360 
of  the  Code  of  Civil  Procedure. 

While  a  debt  barred  by  the  statute  of  limitations  may 
be  revived  by  an  implied  promise  created  by  a  clear  and 
unqualified  acknowledgment  of  the  debt,  yet  if  the  ac- 
knowledgment be  accompanied  by  such  qualifying  ex- 
pressions or  circumstances  as  repel  the  idea  of  a  contract 
to  pay,  except  to  the  extent  or  upon  the  conditions  named, 
no  implied  promise  to  pay  absolutely  is  created.  (Biddel 
V.  Briszolara,  56  Cal.  380.)  The  acknowledgment  must 
be  a  direct,  unqualified,  and  unconditional  admission  of 
a  debt  which  a  party  is  liable  and  is  willing  to  pay.  The 
most  positive  acknowledgment  of  a  pre-existing  debt  is 
insufficient  if  accompanied  by  a  declaration  which  is 
inconsistent  with  an  intention  to  pay.  (McCormick  v. 
Brown,  36  Cal.  185;  Chabot  v.  Tucker,  39  Cal.  437.)  If 
the  debtor  simply  acknowledges  an  old  debt,  the  law  im- 
plies from  that  simple  acknowledgment  a  promise  to  pay 
it,  for  which  promise  the  old  debt  is  a  sufficient  consid- 
eration. But  if  the  debtor  promises  to  pay  the  debt  when 
he  is  able,  or  by  installments,  etc.,  the  creditor  can  claim 
nothing  more  than  the  promise  gives  him.  {Phelps  v. 
Phelps,  3  Hare,  281.) 

We  agree  with  the  learned  judge  below.  "  The  agree- 
ment to  arbitrate  does  not  contain  any  such  an  acknowl- 
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edgment  of  a  pre-existing  debt  as  will  support  a  general 
implied  promise  to  pay  it.  .  .  .  When  there  is  a  writ- 
ten acknowledgment  of  a  debt,  not  coupled  with  any  prom- 
ise, the  law  will  imply  a  general  promise  to  pay;  but  when 
the  acknowledgment  is  accompanied  by  a  particular 
promise,  the  law  will  imply  none  other.  In  such  case, 
the  acknowledgment  is  not  direct  and  general,  but  quali- 
fied and  conditional;  and  if  it  contains  any  cause  of 
action,  that  cause  must  be  based  upon  the  contract  which 
the  instrument  expressly  states.  In  the  case  at  bar,  the 
acknowledgment  contained  in  the  recital  in  the  first  part 
of  the  written  agreement  to  arbitrate  is  coupled  with  an 
express  promise  to  do  a  particular  thing,  viz.,  to  pay  what 
the  arbitrators  shall  award.  The  instrument  contains 
no  other  promise  to  pay,  express  or  implied.  The  recital 
which  is  claimed  to  be  the  acknowledgment  is  intended 
for  the  very  purpose  of  explaining  and  pointing  the  par- 
ticular promise  which  follows.  It  cannot,  therefore,  be 
construed  to  be  a  *  new  or  continuing  contract '  to  pay 
upon  a  former  obligation." 

It  is  insisted,  however,  that  here  the  acknowledgment 
was  made  before  the  statute  had  run  upon  the  original  oral 
contract;  that  the  defendant  had  no  power  to  attach  any 
condition,  and  that  we  must  disregard  the  express  promise, 
and  look  at  the  acknowledgment  alone. 

It  has  been  said  that  a  promise  made  before  the  stat- 
ute has  run  vitalizes  the  old  debt  for  another  statutory 
period,  while  an  acknowledgment  or  promise  made  after 
statute  has  run  gives  a  new  cause  of  action,  for  which 
the  old  debt  is  the  consideration.  This  distinction 
would  seem,  however,  only  to  have  affected  the  question 
of  remedy.  (Wood  on  Limitations,  81.)  Mr.  Wood 
says :  "  The  plaintiff  may  in  the  latter  case,  but  not  in 
the  former,  declare  upon  the  new  promise ;  "  but,"  he 
adds,  "the  practice  in  most  of  the  states  is  to  declare 
upon  the  old  debt,  and  when  the  statute  is  pleaded  to 
reply  the  new  promise,  and  the  issue  is  then   upon  the 
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plea  and  the  replication,  the  replication  to  that  extent 
being  treated  as  a  declaration  upon  the  new  promise. 
.  .  .  It  makes  no  difference  in  this  respect  that  the 
promise  is  conditional.  If  the  debtor  does  not  perform 
the  conditions  agreed  to  by  him,  the  creditor  is  remitted 
to  his  original  remedy,  and  to  a  plea  of  the  statute  there- 
to, and  he  must  rely  upon  the  new  promise;  and  if  upon 
the  plaintiff's  part  there  is  no  fault  as  to  the  failure  of  con- 
ditions, the  new  promise  becomes  an  absolute  one  upon  the 
old  debt."     (Id.) 

In  this  state,  under  the  code,  whenever  the  action  is 
brought  after  the  statute  has  run,  the  plaintiff  can  avoid 
a  demurrer  to  his  complaint  only  by  averring  the  new  prom- 
ise. (Chabot  V.  Tucker,  supra,)  The  declaration  is  al- 
ways on  the  new  promise. 

Even  if  an  unqualified  promise  made  before  the  origi- 
nal cause  of  action  was  barred  could  be  treated  as  merely 
modifying  the  original  contract, —  by  extending  the  time 
of  payment  with  reference  to  the  statute  of  limitations, — 
a  qualified  and  conditional  promise,  differing  from  the 
general  promise  to  pay,  must  be  held  to  be  a  distinct  and 
substituted  contract,  and  as  the  only  contract  in  force  after 
the  original  contract  is  barred.  In  an  action  brought  on 
one  promise  a  plaintiff  cannot  recover  upon  proof  of  an- 
other and  different  promise.  The  fact  that  the  new  con- 
tract was  entered  into  before  the  original  cause  of  action 
was  barred  cannot  control  nor  change  the  terms  or  condi- 
tions of  the  new  contract. 

In  the  case  at  bar,  the  complaint  alleged  a  new  promise 
not  proved. 

If  the  proposed  amendment  had  been  inserted  in  the 
complaint,  the  complaint  would  then  have  been  subject 
to  demurrer,  because  the  complaint  would  have  shown  that 
no  valid  award  had  been  made  by  the  arbitrators. 

Section  337  of  the  Code  of  Civil  Procedure  was  prop- 
erly pleaded.  Even  if  it  should  be  conceded  that  the 
first  subdivision  of  339   should  have  been  pleaded    (and 
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not  section  339  generally),  the  action,  as  we  have  seen, 
was  not  brought  on  the  oral  promise.  This  is  also  an 
answer  to  the  suggestion  that  the  running  of  the  statute 
against  the  oral  promise  was  suspended  during  the  arbitra- 
tion proceedings. 
Order  affirmed. 

Ross,  J.,  and  Myrick,  J.,  concurred. 


[No.  11493.    Department  One.  — August  17,  1886.] 

GEORGE  LAWRENCE  et  al.,  Appellants,  v,  WAR- 
REN GREEN  ET  AL.,  Respondents, 

Common  Cabrieb  —  Neougence  —  Stage-coach  —  Breaking  of 
Wheel  —  EviDEifCE.  —  The  breaking  of  a  wheel  of  a  stage-coach 
is  prima  fade  evidence  that  the  wheel  was  defective,  and  in  the 
absence  of  evidence  showing  that  it  was  sound,  or  that  the  defect 
was  latent,  and  could  not  be  discovered  by  examination,  is  sufiRcient 
to  establish  the  negligence  of  the  carrier,  and  its  liability  for  an 
injury  to  a  passenger  occasioned  thereby. 

Id.  —  BuBOEN  OF  Proof  —  Defendant  must  Rebut  Prima  Facie 
Nbouoence.  —  In  an  action  to  recover  for  such  an  injury,  after 
the  plaintiff  had  shown  that  the  accident  was  caused  by  the  break- 
ing of  the  wheel,  the  burden  of  proof  was  on  the  defendant  to  show 
that  the  wheel  was  not  defective,  or  if  so,  that  the  defect  did  not 
cause  the  accident. 

Id.  —  Conduct  of  Person  in  Apparent  Danger.  —  A  stage-coach 
proprietor  is  liable  for  an  injury  to  a  passenger  caused  by  the 
negligent  overturning  of  the  coach,  notwithstanding  the  passenger 
contributed  to  the  injury  by  his  own  rashness,  imprudence,  or  in- 
discretion at  the  time  of  the  accident,  if  he  did  only  what  a 
person  of  ordinary  prudence  would  probably  have  done  under  tho 
•ame  circumstances. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sierra  County. 

The  action  was  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  over- 
turning of  a  stage-coach.  The  further  facts  are  stated 
in  the  opinion  of  the  court.  > 
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Van  Clief  &  Wehe,  for  Appellants. 
Htmdley,  G-ale  &  Ford,  for  Respondents. 

McKiNSTRY,  J. —  The  complaint,  after  stating  other 
facts,  avers :  "  That  whilst  she,  said  Mary  A.  Lawrence, 
was  said  passenger  and  was  being  carried  on  said  coach 
down  the  Goodyear  Bar  hill,  between  said  Mountain 
House  and  Goodyear  Bar,  at  a  point  on  said  road,  .  .  . 
by  and  through  the  carelessness  and  negligence  of  the  de- 
fendants [proprietors  of  the  coach],  said  coach  broke  down 
and  was  overturned,  by  means  whereof  the  said  Mary  A. 
Lawrence  was  greatly  bruised  and  injured,"  etc. 

It  was  alleged  in  the  answer  that  "  said  stage-coach  had 
reached  a  point  on  said  road  a  short  distance  above  said 
Goodyear's  Bar,  and  while  making  a  short  and  abrupt 
turn  therein,  said  coach  slid  or  lurched  to  the  left,  and 
the  nigh  or  left  hind  wheel  was  dished  or  broken  .  .  . 
That  defendants  do  not  own  or  have  the  control  or  any 
management  of  said  road." 

The  bill  of  exceptions  shows  that  when  the  accident 
occurred  the  coach  "  was  being  driven  down  grade  of  a 
mountain  road  more  than  ordinarily  steep,  using  the 
brake,  and  upon  more  than  an  ordinary  curve  therein 
to  the  left  and  toward  the  mountain,  about  four  miles 
down  said  grade,  wherein  the  track  for  the  wheels  on 
the  left  side  of  the  road  was  about  one  foot  lower  than  the 
track  for  the  wheels  on  the  right  side  thereof;  but  the 
condition  of  this  part  of  the  road  when  the  accident  hap- 
pened had  not  been  changed  in  any  respect  during  the 
period  of  six  months  next  before  the  time  of  the  accident 
in  question  here,  and  during  all  of  which  period  of  six 
months  the  defendants  had  driven  their  coaches  over  it 
daily,  except  one  day  in  each  week,  and  had  actual  notice 
of  its  condition  during  that  period  and  at  the  time  of  the 
accident;  and  D.  P.  Cole,  one  of  the  defendants,  testified 
that  for  some  time  before  the  accident  he  had  considered 
it  a  dangerous  part  of  the  road." 
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The  bill  of  exceptions  does  not  show  the  pace  or 
rapidity  with  which  the  horses  were  being  driven.  The 
evidence  and  the  admission  in  the  answer  that  the  im- 
mediate cause  of  the  overturn  was  the  breaking  of  the 
wheel  established  prima  facie  that  the  wheel  was  defect- 
ive. (Christie  v.  Griggs,  2  Camp.  79;  Dawson  v.  Man- 
chester R.  Co.,  5  L.  T.,  N.  S.,  682 ;  Shearman  &  Redfield 
on  Negligence,  sec.  268,  note.)  There  was  no  evidence 
that  the  breaking  was  caused  by  "  heating,"  or  that  the 
defect  in  the  wheel  was  latent,  or  that  it  had  been  exam- 
ined without  discovery  of  the  defect. 

The  occurrence  of  an  injury  through  a  defect  in  the 
vehicle  is  at  least  prima  facie  evidence  of  negligence  on 
the  part  of  the  carrier.  (Shearman  &  Redfield  on  Negli- 
gence, sec.  268.)  The  carrier  must  have  carriages  ade- 
quate to  the  work  to  which  they  are  subjected,  and  must 
see  that  they  are  kept  in  due  repair.  (Wharton  on  Neg- 
ligence, sees.  628,  629.)  But  the  carrier  is  not  liable  for 
damages  incurred  through  latent  defects  which  could  not 
have  been  discovered  by  examination,  and  which  are  not 
traceable  to  any  want  of  good  business  diligence  in  the 
manufacturer.     (Id.  631.) 

The  negligence  of  the  defendants  was  established 
prima  facie  by  proof  that  the  wheel  broke,  and  the  coach 
was  thus  overturned,  and  there  was  no  evidence  to  over- 
come the  prima  facie  case;  no  evidence  that  the  wheel 
was  sound,  or  that  the  defect  was  latent.  As  the  case  was 
presented,  was  the  court  authorized  to  charge  the  jury 
upon  the  hypothesis  that  the  accident  would  have  hap- 
pened if  there  had  been  no  defect  in  the  wheel?  The 
fact  that  the  road  was  a  foot  lower  on  the  inner  side  did 
not  perhaps  prove  nor  tend  to  prove  that  the  wheel  was 
a  good  wheel.  It  left  the  unsoundness  of  the  wheel  still 
uncontested,  and  simply  showed  that  the  unsound  wheel 
broke  when  subjected  to  the  strain  or  to  the  slide  or  lurch 
of  the  coach  on  the  uneven  ground.  If  the  condition  of 
the  road  was  merely  sufficient  to  create  a  suspicion  that 
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a  sound  wheel  might  have  been  broken  under  the  circum- 
stances, the  jury  would  not  be  justified  in  acting  upon  a 
mere  surmise  or  conjecture  of  the  existence  of  a  possible 
fact  of  which  there  was  no  real  evidence. 

But  even  if  it  should  be  conceded  that  evidence  that 
one  side  of  the  road  was  lower  than  the  other,  and  that 
the  coach  lurched  toward  the  lower  side,  tended  to  over- 
come the  prima  facie  case  of  the  plaintiff,  it  was  for  the 
defendants  to  overcome  it 

The  court  charged  the  jury :  "  The  defendants  in  this 
class  of  actions  are  not  bound  to  prove  just  how  the  acci- 
dent occurred;  they  must  prove,  however,  by  a  prepon- 
derance of  testimony,  that  it  was  not  the  result  of  their 
carelessness  or  ignorance." 

The  defendants  were  not  bound  to  prove  anjrthing  in 
the  first  instance.  But  when  the  plaintiff  had  shown 
prima  facie  that  the  accident  was  caused  by  the  defective 
wheel,  the  burden  was  cast  on  the  defendants  to  show  that 
the  wheel  was  not  defective,  or  that  the  defective  wheel 
did  not  cause  the  overthrow  of  the  coach.  It  was  for  them 
to  prove  that  the  wheel  was  not  in  fact  defective,  or  that 
the  defect  was  latent,  or  at  least  that  the  cause  was  some- 
thing entirely  independent  of  the  wheel,  and  one  for 
which  they  were  not  responsible.  In  Boyce  v.  Cal.  Stage 
Co,,  25  Cal.  468,  the  court  said :  "  The  fact  that  the  coach 
did  overturn  is  all  that  he  [plaintiff]  need  establish  in 
order  to  recover  for  such  injuries  as  he  may  have  sus- 
tained. In  order  to  rebut  this  presumption  of  negligence, 
the  defendant  must  show  that  the  overturning  was  the 
result  of  inevitable  casualty,  ....  for  the  law  holds  him 
responsible  for  the  slightest  negligence,"  etc.  "  In  doing 
this,  the  defendant  must  necessarily  explain  how  the  over- 
turning occurred,  and  if  he  fails  to  do  this  the  presumption 
of  negligence  remains."  (See  also  Fairchild  v.  Cal.  Stage 
Co.,  13  Cal.  599.) 

Here  not  only  did  the  plaintiff  prove  the  overturning 
of  the  coach,  but  the  immediate  cause  of  the  overturning 
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is  admitted.  The  defendants  could  not  overcome  the 
plaintiff's  case,  and  show  that  the  accident  was  not  the 
result  of  their  carelessness  or  negligence,  except  by  prov- 
ing how  the  accident  did  occur,  and  that  it  did  not  occur 
by  reason  of  a  defect  in  the  wheel,  or  that  such  defect 
was  latent.  But  the  court's  charge  was,  that  defendants 
need  not  prove  how  it  occurred,  but  assumed  that,  as 
against  the  plaintiff's  case,  they  could  show  their  irre- 
sponsibility in  some  other  way. 

The  court  below  instructed  the  jury :  "  If  you  believe 
from  the  evidence  that  the  plaintiff  rashly  or  impru- 
dently, and  of  her  own  fault,  leaped  from  the  stage-coach, 
and  thereby  caused  or  contributed  toward  the  injury 
complained  of,  your  verdict  should  be  for  the  defendants." 
"  When  a  party  has  been  injured,  and  such  injury  was 
caused  or  contributed  to  by  his  own  rashness,  impru- 
dence, or  indiscretion,  he  is  not  entitled  to  recover  dam- 
ages for  such  injury.  A  coach  proprietor  is  certainly  not 
responsible  for  the  rashness  or  imprudence  of  his  passen- 
ger." "  It  is  not  sufficient  to  constitute  contributory  neg- 
ligence that  the  plaintiff's  own  act  contributed  to  her  injury ; 
but  it  must  also  appear  that  she  so  contributed  by  her  own 
fault,  or  by  neglecting  to  take  ordinary  care  of  her  own 
personal  safety." 

A  passenger  ought  not  to  be  deemed  guilty  of  contrib- 
utory negligence  when  he  takes  such  risk  as  under  the 
same  circumstances  a  prudent  man  would  take.  (Shear- 
man &  Redfield  on  Negligence,  sec.  282.)  And  when  the 
circumstances  are  such  as  would  deprive  a  person  of 
ordinary  prudence  of  his  self-possession,  it  is  not  to  be 
expected  that  he  will  have  all  his  mental  faculties  per- 
fectly at  his  command.  Speaking  of  the  position  of  the 
plaintiff  in  Robinson  v.  W.  P.  R.  R.  Co.,  48  Cal.  421,  the 
court  said :  "  Startled  and  alarmed  as  she  doubtless  was  by 
the  imminent  peril  of  her  position,  it  would  be  asking 
more  than  should  be  required  of  an  ordinarily  prudent 
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and  reasonable  person  to  demand  that  she  should  exercise 
the  soundest  discretion  in  her  efforts  to  escape." 

If  the  case  showed  that  the  plaintiff  encountered  no 
danger  from  the  overturning  of  the  coach,  and  that  an 
ordinarily  prudent  person  must  have  known  that  there 
was  no  danger,  but  that  she  gave  way  to  fright  for  which 
there  was  no  real  or  apparent  cause,  it  may  be  that 
her  act  in  leaping  from  the  coach  would  be  held  to  be 
contributory  negligence.  The  law,  however,  must  select 
a  standard  by  which  to  estimate  the  conduct  of  one  in 
apparent  danger,  and  selects  as  a  standard  the  probable 
conduct  of  a  person  of  ordinary  prudence  under  the  same 
circumstances.  Applied  to  the  facts  of  this  case,  the 
hypothesis  concedes  that  the  plaintiff  was  in  some  peril, 
and  in  such  degree  of  peril  that  she  may  have  acted  in 
a  manner  which  in  the  light  of  "  the  wisdom  which 
comes  after  the  fact"  was  not  the  wisest.  The  jury,  un- 
environed  by  the  threatening  circumstances  which  sur- 
rounded the  plaintiff,  may  have  believed  that  if  she  had 
remained  in  her  place  she  would  not  have  been  seriously 
injured,  or  injured  at  all. 

Would  a  person  of  ordinary  prudence  and  courage 
have  jumped  from  the  coach  ?  It  may  be  claimed  that  this 
question  was  implied  in  the  instructions  given;  that 
she  was  not  guilty  of  a  fault  if  she  acted  as  a  person  of 
ordinary  courage  and  prudence  would  have  acted.  The 
jury  were  told  broadly  that  a  coach  proprietor  is  never 
responsible  for  the  imprudence  of  his  passengers.  And 
they  were  also  told  in  effect  that  if  plaintiff  was  indis- 
creet, if  she  was  not  prudent,  sagacious  in  adapting 
means  to  the  end,  —  her  personal  safety,  —  if  she  was 
not  circumspect  and  wisely  cautious,  she  could  not  re- 
cover. The  real  question  was,  whether,  assuming  her  to 
be  ordinarily  reasonable  and  prudent,  the  circumstances 
were  so  alarming  as  to  deprive  her  in  a  degree 
of  her  ordinary  reason  and  prudence,  and  to  induce  her 
instinctively  to  seek  safety  by  an  act  which,  although  not 
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such  as  the  jury  might  believe  to  be  prudent  or  discreet, 
was  such  as  the  generaHty  of  persons  would  have  adopted 
in  the  dilemma  in  which  she  was  placed. 
Judgment  reversed  and  cause  remanded. 

Ross,  J.,  and  Myrick,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  11544.     Department  One.  — August  23,  1886.] 

A.  G.  PETERSON,  Appellant,  v,  JOSEPH  WEISS- 
BEIN et  al.,  Respondents. 

Ejectment  —  Vexatious  Action  —  Cross-complaint  —  Injunction 
AGAINST  Prosecution  of  Action.  —  The  action  was  brought  to 
recover  the  possession  of  certain  land.  The  answer  denied  the 
allegations  of  the  complaint,  and  pleaded  in  bar  of  the  action  cer- 
tain judgments  rendered  in  other  actions,  which  were  alleged  to 
have  determined  adversely  to  the  plaintiff  the  title  to  the  land 
in  controversy.  The  defendants  also  filed  a  cross-complaint  for 
an  injunction  restraining  the  plaintiff  from  asserting  any  title 
to  the  land,  on  the  groimd  that  his  action  was  vexatious.  During 
the  pendency  of  the  action,  the  defendants,  upon  affidavits  and  the 
judgment  rolls  in  the  actions  pleaded  in  bar,  moved  for  an  order 
perpetually  enjoining  the  plaintiff  from  further  prosecuting  the 
action.  The  court  granted  the  motion.  Held,  that  the  order  was 
erroneous. 

Appeal  from  an  order  of  the  Superior  Court  of  Nevada 
County  granting  a  perpetual  stay  of  proceedings. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cross  &  Simonds,  and  E,  H,  Gaylord,  for  Appellant. 

A.  Burrows,  for  Respondents. 

Ross,  J.  The  complaint  in  this  case  is  in  the  usual 
form  of  complaints  in  an  action  of  ejectment.  To  it  the 
defendants  filed  an  answer  putting  in  issue  its  averments, 
and  also  pleading  in  bar  of  the  action  judgments  in 
certain  other  actions,  which  it  is  claimed  determined 
adversely  to  the  plaintiff  the  title  to  the  property  in  con- 
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troversy.  The  defendants  also  filed  a  cross-complaint,  by 
means  of  which  they  sought  to  have  the  plaintiff  peq)etu- 
ally  enjoined  from  asserting  any  right  to  the  property,  on 
the  ground  that  his  action  was  vexatious,  to  which  cross- 
complaint  the  plaintiff  filed  a  demurrer.  Subsequently, 
and  during  the  pendency  of  the  demurrer,  defendants 
moved  the  court,  upon  affidavits  and  the  judgment  rolls 
in  the  suits  pleaded  in  bar,  for  an  order  perpetually  en- 
joining the  plaintiff  from  further  prosecuting  the  action. 
The  motion  was  granted,  and  the  action  of  the  court  in 
that  particular  constitutes  the  ground  of  the  present  ap- 
peal. 

It  is  not  necessary  in  this  case  to  determine  whether 
under  any  circumstances  it  is  competent  to  try  upon  af- 
fidavits the  question  whether  or  not  the  title  claimed  by 
plaintiff  in  an  action  of  ejectment  is  the  same  title  ad- 
judicated against  him  in  some  other  action,  nor  to  de- 
termine the  sufficiency  of  the  cross-complaint  in  the 
present  case  to  obtain  the  relief  sought  thereby.  It  is 
enough  to  say  that  defendants  could  not  anticipate  the 
result  of  the  proceedings  under  the  cross-complaint  by  the 
motion  in  question. 

Order  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Myrick,  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  11301.     Department  One.  —  August  23,  1886.] 

A.  J.  SMITH  ET  AL.,  Respondents,  v.  JAMES  B.  FUR- 
NISH ET  AL.,  Executors,  etc.,  of  William  Hicks, 
Deceased,  Appellants. 

Estate  of  Decedent  —  Services  of  Married  Woman  —  Claim  fob 
—  Presentation  of  —  Judgment.  —  A  claim  against  the  estate 
of  a  deceased  person  for  services  rendered  by  a  married  woman 
while  living  with  her  husband  is  community  property,  and  should 
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be  presented  to  the  personal  representatives  of  the  decedent  in  the 
name  of  the  husband.  But  where  such  a  claim,  verified  by  the 
wife,  is  presented  in  her  name  by  the  husband,  and  is  rejected, 
and  an  action  is  subsequently  brought  thereon  by  the  husband  and 
wife,  a  judgment  in  favor  of  the  plaintifTs  will  not  be  reversed  on 
account  of  the  informality  in  the  manner  of  the  presentation. 

Id.  —  Bequest  in  Payment  or  Sebvices  —  Renunciation  of  by 
Legatee  —  Election.  —  The  action  was  brought  to  recover  the 
value  of  services  rendered  by  one  of  the  plaintifTs  as  nurse  to  a 
deceased  person.  The  decedent  by  his  will  bequeathed  to  the  plain- 
tiff a  sum  of  money  in  consideration  and  in  payment  for  the  care 
and  attention  of  the  plaintiff  during  his  last  sickness.  HeM,  that 
the  action  was  a  renunciation  of  the  bequest,  ana  an  election  by  the 
plaintiff  not  to  rely  upon  it  as  a  payment  for  the  services. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Beatty,  and  S,  C.  Denson,  for  Appellants. 

Grove  L.  Johnson,  for  Respondents. 

Ross,  J.  —  The  plaintiff,  Emma  L.  Smith,  and  her  co- 
plaintiff,  A.  J.  Smith,  are  husband  and  wife,  and  as  such 
resided  together  in  the  house  of  the  deceased,  William 
Hicks,  during  which  time  Mrs.  Smith  rendered  Hicks 
services  as  nurse,  for  the  value  of  which  this  suit  was 
brought.  It  is  contended  on  behalf  of  the  appellants 
that  the  claim  for  the  services  was  not  properly  pre- 
sented to  the  executors  of  the  estate  of  Hicks.  It  was 
verified  by  Mrs.  Smith,  and  presented  in  her  name  by 
her  husband  to  the  executors,  and  by  them  rejected. 
They  claim  that  it  should  have  been  verified  by  the  hus- 
band, and  presented  in  his  name;  that  the  debt  due  by 
Hicks  was  due  to  A.  J.  Smith,  and  that  it  is  indispensa- 
ble to  an  action  upon  it  that  a  claim  for  the  amount 
should  have  been  duly  presented  to  the  executors  in  his 
name.  It  does  not  admit  of  doubt,  we  think,  that  the 
amount  due   for  the  services   rendered   constituted   com- 
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munity  property.  It  is  provided  by  section  162  of  the 
Civil  Code  that  "  all  property  of  the  wife  owned  by  her 
before  marriage,  and  that  acquired  afterwards  by  gift, 
bequest,  devise,  or  descent,  with  the  rents,  issues,  and 
profits  thereof,  is  her  separate  property."  And  by 
the  next  section  that  **  all  property  owned  by  the  hus- 
band before  marriage,  and  that  acquired  afterwards  by 
gift,  bequest,  devise,  or  descent,  with  the  rents,  issues, 
and  profits  thereof,  is  his  separate  property."  By  section 
164  it  is  declared  that  "  all  other  property  acquired  after 
marriage,  by  either  husband  or  wife,  or  both,  is  community 
property." 

An  exception  to  this  last  general  provision  is  made  in 
favor  of  the  earnings  and  accumulations  of  the  wife 
while  she  is  living  separate  from  her  husband,  by  virtue 
of  section  169  of  the  Civil  Code,  which  reads:  "  The  earn- 
ings and  accumulations  of  the  wife,  and  of  her  minor 
children  living  with  her  or  in  her  custody,  while  she  is 
living  separate  from  her  husband,  are  the  separate  prop- 
erty of  the  wife."  It  would  be  clearly  contrary  to  these 
provisions  of  the  code  to  hold  that  all  earnings  and  ac- 
cumulations of  the  wife  are  her  separate  property.  The 
exception  cannot  be  extended  by  the  courts  beyond  its 
fair  scope.  The  provision  that  the  earnings  and  accu- 
mulations of  the  wife,  while  she  is  living  separate  from  her 
husband,  are  her  separate  property  plainly  assumes  that 
such  earnings  and  accumulations  as  are  not  so  acquired 
do  not  constitute  the  separate  property  of  the  wife,  but 
are  embraced  by  the  general  provisions  of  section  164, 
and  constitute  community  property.  It  is  true  that  by 
section  168  of  the  same  code  it  is  provided  that  "  the  earn- 
ings of  the  wife  are  not  liable  for  the  debts  of  the  hus- 
band " ;  but  what  should  be  considered  earnings  of  the  wife 
and  what  debts  of  the  husband  within  the  true  meaning 
of  that  section  are  questions  that  do  not  arise  in  this 
case. 

The  debt  due  from  the  deceased.  Hicks,  for  the  services 
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rendered  him  by  Mrs.  Smith,  being  the  community  prop- 
erty of  Mr.  and  Mrs.  Smith,  was  there  such  a  presenta- 
tion of  the  claim  for  the  amount  to  the  executors  of  the 
estate  of  Hicks  as  would  authorize  a  suit  upon  its  rejec- 
tion? 

As  has  been  seen,  it  was  verified  by  the  wife,  and  pre- 
sented in  her  name  by  the  husband.  That  the  claim 
was  sworn  to  by  the  person  best  acquainted  with  the  facts 
surely  cannot  be  good  ground  of  objection  to  its  verifica- 
tion. Undoubtedly,  it  ought  to  have  been  presented  in 
the  name  of  the  husband,  since  the  amount  due 
constituted  community  property,  but  it  was  presented  by 
the  husband  in  the  name  of  his  wife.  Had  the  claim  been 
allowed  by  the  executors,  he  would  have  been  estopped 
from  presenting  another  claim  in  his  own  name  for  the 
same  services;  and  having  with  his  wife  brought  this 
suit  upon  the  rejected  claim,  a  recovery  thereon  would 
equally  estop  him.  A  claim  for  the  services,  properly 
verified,  was  presented  to  the  executors,  who  rejected  it, 
but  without  objection  to  the  manner  of  its  presentation. 
Suit  having  been  brought  thereon,  plaintiffs  proved  the 
rendition  of  the  services  and  their  value,  and  recovered 
judgment.  Ought  the  judgment  to  be  reversed  only  be- 
cause the  claim  was  presented  to  the  executors  by  the 
husband  in  his  wife's  name  instead  of  his  own?  Under 
the  circumstances  of  the  case,  we  think  not.  The  sub- 
stantial rights  of  the  estate  have  not  been  affected  by  the 
manner  of  its  presentation,  and  we  do  not  think  a  just 
judgment  against  it  ought  to  be  reversed  on  that  ground. 

The  only  other  point  relied  on  by  the  appellants  for  a 
reversal  g^rows  out  of  the  fact  that  the  deceased  in  his 
will  made  a  bequest  to  Mrs.  Smith  of  three  thousand  dol- 
lars, "  in  consideration  and  in  payment  for  her  kind  care 
and  attention  during  my  last  sickness."  It  is  said  that 
the  bequest  was  intended  as  full  compensation  for  the  serv- 
ices rendered  by  Mrs.  Smith,  and  that  it  has  not  been 
renounced.     The  answer  to  this  is,  that  her  action  in  re- 
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spect  to  the  claim  was  an  election  on  her  part  not  to  rely 
upon  the  bequest;  and  upon  the  distribution  of  the  estate, 
the  rights  of  the  executors,  and  of  all  interested  therein, 
can  be  properly  and  appropriately  protected. 
Judgment  and  order  affirmed. 

Myrick,  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  20170.     In  Bank.— August  24,  1886.] 

THE  PEOPLE,  Respondent,  v.  MAUD  MANNERS, 

Appellant. 

Criminal  Law  —  Qband  Labceny  —  Verdict.  —  In  a  prosecution 
for  grand  larceny,  a  verdict  finding  the  defendant  "  guilty  as 
charged"  is  sufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T,  Gage,  for  Appellant. 

Attorney 'General  Marshall,  for  Respondent. 

Morrison,  C.  J.  —  The  defendant  was  charged  by  in- 
formation, prosecuted,  and  convicted  of  the  crime  of 
grand  larceny,  the  charge  being  that  she  feloniously 
took  and  carried  away  four  twenty-dollar  gold  pieces,  the 
same  being  the  property  of  the  prosecuting  witness.  On 
the  trial,  the  court  charged  the  jury  that  the  form  of 
the  verdict  should  be,  if  they  found  the  defendant  guilty, 
as  follows :  "  We,  the  jury,  find  the  defendant  guilty  as 
charged."  The  jury  did  find  the  defendant  "guilty  as 
charged,"  and  this  presents  the  only  point  in  the  case  on 
appeal. 
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The  question  is  not  a  new  one  in  this  court.  In  the 
case  of  People  v.  Whitely,  64  Cal.  211,  this  court,  sitting 
in  Bank,  held  such  a  verdict  good,  and  affirmed  the  judg- 
ment In  the  niore  recent  case  of  People  v.  Price,  67  Cal. 
350,  the  case  qf  People  v.  Whitely,  supra,  was  cited  with 
approbation  by  the  entire  court.  These  cases  leave  the 
question  no  longer  open  in  this  court,  and  following  the 
same,  we  must  affirm  the  proceedings  in  the  court  below. 

Judgment  and  order  affirmed. 

Ross,  J.,  Thornton,  J.,  Sharpstein,  J.,  McKinstry, 
J.,  and  McKee,  J.,  concurred. 

Rehearing  denied. 


[Ko.  11318.     Department  One.  — August  25,  1886.] 

OLIVER  SANDERS,  Respondent,  v,  MARY  LAN- 
SING, Appellant. 

CONTBACT    FOR    SaLE    OF    LAND    —    PAYMENT    OF    PUBCHASB    PRICE    — 

Failure  of  Title,  t-  Money  paid  by  the  vendee  as  part  of  the 
purchase  price  under  a  contract  for  the  sale  of  land  may  be 
recovered  if  the  vendor  did  not  have  the  title  at  the  time  the 
contract  was  made,  nor  acquire  it  afterwards. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  J,  Clunie,  and  McKune  &  George,  for  Appellant 

Freeman,  Johnson  &  Bates,  for  Respondent. 

Myrick,  J.  —  The  defendant  agreed  with  plaintiff  to 
sell  to  him  a  tract  of  land  at  a  stipulated  price  per  acre, 
possession  to  be  given  on  full  payment.  Plaintiff  paid 
five  thousand  two  hundred  dollars,  part  of  the  purchase 
price.     Defendant    having    failed   to   convey,    this   action 
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was  brought  to  recover  the  money  paid.  At  the  time  of 
making  the  contract,  defendant  was  not  in  condition  to 
give  title,  the  title  being  in  other  parties,  nor  has  she 
since  acquired  the  title.  The  defendant  can  give  neither 
title  nor  possession.  Under  such  circumstances,  the  plain- 
tiff is  entitled  to  recover  the  money  paid. 
Judgment  and  order  affirmed. 

Ross,  J.,  and  McKinstry,  J.,  concurred. 


[No.  11056.     Department  One.  — August  25,  1886.] 

J.    F.    HICKEN,    Respondent,   v.   JAMES    FRENCH, 
Appellant. 

School  Lands  —  Act  of  April  26,  1858  —  Excessive  Sale  —  Cer- 
tificate OF  Purchase.  —  Under  the  act  of  April  26,  1858,  except 
in  certain  cases  specified  therein,  a  sale  of  school  lands  to  one 
person  containing  more  than  160  acres  is  void,  and  a  certificate  of 
purchase  therefor  issued  by  the  sheriff  conveys  no  title. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Placer  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jo  Hamilton,  for  Appellant. 

L.  S,  Taylor,  and  W.  C.  Norton,  for  Respondent. 

Myrick,  J.  —  A  contest  arose  in  the  office  of  the  sur- 
veyor-general of  this  state  between  plaintiff  and  defend- 
ant as  to  their  respective  right  to  certain  school  lands, 
and  the  surveyor-general  made  an  order  referring  the 
contest  to  the  Superior  Court  of  the  proper  county.  In 
pursuance  of  that  order,  this  action  was  brought. 

It  appears  from  the  findings  that  in  1860,  under  sec- 
tion 9  of  the  act  of  April  26,  1858  (Stats.  1858,  p.  318),  a 
certificate  of  sale  was  issued  by  the  sheriff  to  one  Hig- 
gins  for  320  acres,  as  purchased  by  him. 
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It  also  appeared  that  for  the  year  1876-77  the  land 
was  assessed  for  state  and  county  taxes,  which  taxes  be- 
ing unpaid,  the  land  was  sold  therefor  to  the  defendant, 
French.  This  sale  and  the  tax  deed  executed  thereon 
constitute  the  only  right  or  title  of  defendant  The 
court  found  that  Higgins  never  paid  the  state  anything 
for  the  land,  and  that  the  state  never  enforced  any  lien 
for  the  purchase-money;  that  the  defendant,  French,  was 
never  an  actual  settler  on  the  land,  and  that  the  same 
had  been  open  and  uninclosed  and  entirely  unimproved 
until  the  entry  of  plaintiff  in  1883. 

The  act  above  referred  to  declared  (last  clause  of  sec- 
tion 1)  that  lands  should  be  sold  in  lots  not  less  than 
40  nor  more  than  160  acres,  except  in  certain  specified 
cases.  The  alleged  purchase  by  Higgins  was  not  within 
the  exceptions.  The  sheriff  had  no  authority  to  issue  a 
certificate  for  the  purchase  by  one  person  at  one  sale  of 
a  lot  containing  more  than  160  acres.  As  the  certificate 
was  of  a  sale  in  one  lot  of  more  than  that  amount,  the 
sale  was  void,  and  no  title  passed;  and  it  follows  that 
Higgins  had  no  taxable  interest,  and  French  acquired  no 
right  or  title  by  virtue  of  the  tax  sale. 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.,  and  Ross,  J.,  concurred. 


[No.  11190.     Department  Two.  — August  25,  1886.] 

COUNTY    OF    YOLO,     Respondent,    v,     EDWARD 
KNIGHT  ET  AL.     EDWARD  KNIGHT,  Appellant. 

ScifHONS  —  Publication  —  Affidavit  fob  —  Statement  of  Facts 
IN  —  Jubisdiction  —  Judgment.  —  Under  section  412  of  the 
Code  of  Civil  Procedure,  an  affidavit  for  the  publication  of  sum- 
mons against  a  non-resident  defendant,  in  a  case  where  the  com- 
plaint is  unverified,  must  state  the  facts  showing  the  existence  of  a 
cause  of  action  against  the  defendant,  and  that  he  is  a  necessary 
or  proper  party  to  the  action ;  otherwise  the  court  does  not  acquire 
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jurisdiction  of  the  defendant  by  reason  of  the  attempted  service  by 
publication,  and  a  judgment  by  default  founded  thereon  is  void. 

Id.  —  Statement  of  Legal  Conclusion  Insufficient.  —  In  such 
a  case,  an  affidavit  which  merely  states  that  the  plaintiff  has  a 
good  cause  of  action  against  the  defendant,  and  that  he  is  a 
necessary  and  proper  party  defendant,  is  insufficient. 

Id.  —  Action  to  Condemn  Land  —  Pubuo  Highway  —  Pboceed- 
iNGs  before  Supebvisobs.  —  In  an  action  to  condemn  land  for  a 
public  highway,  an  affidavit  for  the  publication  of  summons,  where 
the  complaint  is  unverified,  must  show  that  the  proceedings  before 
the  board  of  supervisors  have  been  had  as  provided  in  sections 
2608  to  2708  of  the  Political  Code. 

Id.  —  Appeal  fbom  Judgment  —  Recitals  in  Findings  —  De- 
fendant NOT  Concluded  by.  —  On  an  appeal  from  a  judgment  by 
default,  rendered  after  an  insufficient  service  of  summons  by  pub- 
lication, the  defendant  is  not  concluded  by  a  recital  in  the  findmgs 
that  due  proof  had  been  made  that  the  summons  was  legally  served 
upon  him,  and  his  time  for  answering  had  expired. 

Id.  —  Pboof  of  Sebvice  —  Cebtificate  of  Notaby  Public.  —  The 
service  of  a  summons  and  complaint  by  a  notary  public  must  be 
proved  by  his  affidavit;  his  mere  certificate  is  insufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yolo  County. 

The  facts  are  stated  in  the  opinion. 

W,  B,  Treadwell,  for  Appellant. 

/.  Craig,  and  /.  C.  Ball,  for  Respondent. 

Belcher,  C.  C.  —  This  is  an  appeal  from  a  judgment 
by  default  condemning  certain  land  owned  by  the  de- 
fendant, for  the  purposes  of  a  public  highway. 

Only  one  question  need  be  considered,  and  that  relates 
to  the  jurisdiction  of  the  court  to  enter  the  judgment. 

When  the  complaint  was  filed  the  defendant  was  in 
England.  A  summons  was  issued,  and  returned  by  the 
sheriff,  with  his  certificate  that  he  had  been  unable  to 
find  the  defendant  in  Yolo  County.  Thereupon  the 
attorney  for  plaintiff  made  an  affidavit,  and  upon  it 
asked  and  obtained  an  order  for  the  publication  of  the 
summons.  The  affidavit  stated  that  the  complaint  had 
been  filed,  and  a  summons  issued  thereon;  that  the  ac- 
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tion  was  brought  for  the  purpose  of  acquiring  the  right 
of  way  for  a  public  road  and  highway  across  and  over 
the  lands  of  the  defendant;  that  the  detendant  was  then 
residing  at  Sleaford,  Lincolnshire,  England;  and  then  pro- 
ceeded as  follows:  — 

"  That  affiant  is  the  attorney  of  record  for  said  plain- 
tiff, and  is  familiar  with  and  knows  the  facts  in  this 
case;  that  the  defendant  E.  Knight  is  the  owner  in  fee 
of  the  lands  sought  to  be  taken  in  this  action;  that  the 
plaintiff  has  a  good  cause  of  action  in  this  suit  against  the 
said  defendant,  and  that  the  said  defendant,  E.  Knight 
is  a  necessary  and  proper  jparty  defendant  thereto." 

The  order  directed  the  publication  of  the  summons  for 
the  requisite  time,  and  it  was  published  accordingly.  It 
also  directed  that  a  copy  of  the  summons  and  complaint 
be  forthwith  deposited  in  the  post-office,  postpaid ;  directed 
to  the  defendant  at  his  said  place  of  residence;  and  this 
was  done. 

Was  this  affidavit  sufficient  to  authorize  the  court  or 
judge  to  make  the  order?  If  not,  then  there  was  a  want 
of  jurisdiction,  and  the  order  and  publication  were  void. 

The  code  provides  that  "  where  the  person  on  whom 
the  service  is  to  be  made  resides  out  of  the  state,  .... 
and  the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  and  it  also  appears  by  such  affi- 
davit, or  by  the  verified  complaint  on  file,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order,"  etc.     (Code  Civ.  Proc,  sec.  412.) 

In  Ricketson  v.  Richardson,  26  Cal.  153,  the  court, 
speaking  of  the  corresponding  sections  of  the  old  prac- 
tice act,  says :  "  An  affidavit  which  merely  repeats  the 
language  or  substance  of  the  statute  is  not  sufficient. 
Unavoidably  the  statute  cannot  go  into  details,  but  is  com- 
pelled to  content  itself  with  a  statement  of  the  ulti- 
mate facts,  which  must  be  made  to  appear,  leaving  the 
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detail  to  be  supplied  by  the  affidavit  from  the  facts  and 
circumstances  of  the  particular  case.  Between  the  stat- 
ute and  the  affidavit  there  is  a  relation  which  is  analo- 
gous to  that  existing  between  a  pleading  and  the  evidence 
which  supports  it.  The  ultimate  facts  of  the  statute  must 
be  proved,  so  to  speak,  by  the  affidavit,  by  showing  the 
probatory  facts  upon  which  each  ultimate  fact  depends. 
These  ultimate  facts  are  conclusions  drawn  from  the 
existence  of  other  facts,  to  disclose  which  is  the  special 
office  of  the  affidavit.  To  illustrate:  it  is  not  sufficient  to 
state  generally  that  after  due  diligence  the  defendant 
cannot  be  found  within  the  state,  or  that  the  plaintiff  has 
a  good  cause  of  action  against  him,  or  that  he  is  a  neces- 
sary party;  but  the  acts  constituting  due  diligence,  or 
the  fact  showing  that  he  is  a  necessary  party,  shall  be 
stated.  To  hold  that  a  bald  repetition  of  the  statute  is 
sufficient  is  to  strip  the  court  or  judge  to  whom  the  ap- 
plication is  made  of  all  judicial  functions,  and  al- 
low the  party  himself  to  determine  in  his  own  way  the 
existence  of  jurisdictional  facts,  —  a  practice  too  dangerous 
to  the  rights  of  defendants  to  admit  of  judicial  sanction. 
The  ultimate  facts  stated  in  the  statute  are  to  be  found, 
so  to  speak,  by  the  court  or  judge  from  the  probatory 
facts  stated  in  the  affidavit  before  the  order  for  publica- 
tion can  be  legally  entered." 

And  in  Forbes  v.  Hyde,  31  Cal.  352,  the  court,  speak- 
ing upon  the  same  subject,  says :  "  The  statute  provides 
that  *  when  the  person  on  whom  service  is  to  be  made 
resides  out  of  the  state,  ....  and  the  facts  shall  appear 
by  affidavit,  ....  and  it  shall  in  like  manner  appear 
that  a  cause  of  action  exists  against  the  defendant  in  re- 
spect to  whom  service  is  to  be  made,  or  that  he  is  a 
necessary  or  proper  party  to  the  action,  such  court  or 
judge  may  grant  an  order,'  etc.  The  existence  of  a  cause 
of  action,  etc.,  then,  is  also  a  jurisdictional  fact  which 
must  appear  '  in  like  manner/  that  is  to  say,  by  affidavit. 
The  statute  as  clearly  makes  a  cause  of  action  as  non- 
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residence  a  jurisdictional  fact,  and  we  can  no  more  dis- 
regard the  one  than  the  other.  If  this  fact  does  not  ap- 
pear by  the  affidavit  upon  which  the  order  for  publi- 
cation was  founded,  then  there  was  a  want  of  jurisdiction, 
and  the  order  and  publication  are  void." 

In  this  case,  no  facts  are  stated  in  the  affidavit  show- 
ing that  the  plaintiff  had  a  cause  of  action  against  the 
defendant.  It  is  true,  it  is  stated  that  the  action  was 
brought  for  the  purpose  of  acquiring  the  right  of  way 
for  a  road  over  land  owned  by  the  defendant;  but  before 
such  an  action  can  be  brought,  certain  proceedings  must 
be  had  before  the  board  of  supervisors,  as  provided  in 
sections  2698  to  2708  of  the  Political  Code. 

These  proceedings  are  conditions  precedent  to  the  right 
to  maintain  the  action,  and  must  be  stated  in  the  complaint 
and  affidavit,  or  no  cause  of  action  is  shown. 

The  statement  in  the  affidavit  that  the  plaintiff  has  a 
good  cause  of  action  against  the  defendant,  and  that  the 
defendant  is  a  necessary  and  proper  party  thereto,  is  a 
statement  of  opinion  or  belief,  and  not  of  facts.  Unless 
a  cause  of  action  is  stated,  there  can  be  no  necessary  or 
proper  party  thereto.  There  must  be  an  existing  cause 
of  action  against  some  one  before  any  question  of  parties 
can  arise.  The  rule  is  stated  in  Ricketson  v.  Richardson, 
supra,  as  follows :  "  It  must  appear  from  the  affidavit 
....  that  the  plaintiff  has  a  cause  of  action  against  him 
(the  defendant),  or  that  he  has  a  cause  of  action  to  the 
complete  determination  of  which  he  is  a  necessary  or  proper 
party." 

Under  the  section  of  the  code  before  quoted,  it  may  be 
made  to  appear  by  the  affidavit,  or  by  the  verified  com- 
plaint on  file,  that  a  cause  of  action  exists  against  the 
defendant.  Here  the  complaint  was  not  verified,  and  so 
the  plaintiff  is  not  aided  by  that. 

The  findings  of  the  court  recite  that  due  proof  had 
been  made  that  the  summons  in  the  case  had  been  legally 
served  upon  the  defendant,  and  his  time   for  answering 


486  County  of  Yolo  v.  Knight.  [Sup.  Ct. 

had  expired.  But  these  recitals  cannot  aid  the  plaintiff. 
"  In  order  to  maintain  a  judgment  when  it  is  directly 
attacked,  as  in  this  case,  by  an  appeal,  it  is  requisite 
that  the  record  should  show  that  the  court  had  juris- 
diction of  the  person  against  whom  the  judgment  was 
rendered,  and  that  the  judgment  was  warranted  by  the 
allegations  of  the  pleadings  of  the  party  in  whose  favor 
it  was  rendered.  We  refer  only  to  the  judgments  on  the 
merits.  In  determining  that  question,  recitals  which 
may  be  found  in  the  judgment  cannot  be  regarded,  for 
the  question  is,  whether  the  record  sustains  the  judgment. 
Such  recitals,  therefore,  will  not  be  accepted  as  a  substi- 
tute for  the  summons  and  the  proof  of  service."  (Mc- 
Kinlay  v.  Tuttle,  42  Cal.  677.) 

The  record  contains  a  certificate  made  by  one  Crosfield, 
a  notary  public,  "duly  authorized,  admitted,  and  sworn," 
and  attested  by  his  official  seal,  that  at  a  time  after  the 
order  of  publication  was  made,  he  personally  served  the 
defendant  at  Sleaford,  in  the  county  of  Lincoln,  in  Eng- 
land, with  a  copy  of  the  summons  and  complaint  in  the 
action.  To  this  certificate  is  attached  a  certificate  by  a 
vice-cosul  of  the  United  States  that  "the  signature  sub- 
scribed and  seal  affixed  to  the  notarial  act  hereunto  an- 
nexed are  the  handwriting  and  official  seal  of  Hy.  C. 
Crosfield,  a  notary  public  of  England,  ....  and  that  to 
the  said  act  full  faith  and  credit  are  due." 

The  code  provides  (Code  Civ.  Proc.,  sec.  412)  :  "  Proof 
of  the  service  of  summons  and  complaint  must  be  as 
follows : — 

"1.  If  served  by  the  sheriff,  his  certificate  thereof; 

"  2.  If  by  any  other  person,  his  affidavit  thereof." 

As  the  attempted  service  in  England  is  not  shown  by 
affidavit,  it  must  be  disregarded. 

It  follows  that  the  judgment  should  be  reversed  and 
the  cause  remanded. 

Searls,  C,  and  Foote,  C,  concurred. 
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The  Court.  —  For  the  reasons  given  in  the  foregoinj^ 
opinion,  judgment  reversed  and  cause  remanded. 

Hearing  in  Bank  denied. 


[No.  11450.    Department  Two.  —  August  26,  1886.] 

W.  R.  WIGGINS,  Appellant,  v,  MATTHEW  BRIDGE 
ET  AL.,  Respondents. 

LncN  OF  Material-man  —  Abandonmbnt  of  Building  bt  Con- 
TBACTOB  —  Completion  by  Owneb  —  Payment  of  Contractor. 
—  Where  a  contractor  for  the  erection  of  a  building  abandons  the 
work  before  its  completion,  after  being  paid  in  full  by  the  owner 
for  the  work  already  done,  a  material-man  is  not  entitled  to  a 
lien  on  the  building  for  materials  furnished  the  contractor  for 
its  construction,  unless  the  owner  afterwards  completes  it  for  a 
less  amount  than  the  balance  of  the  contract  price. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gardiner  &  Stephenson,  and  Paris  &  Goodcell,  for  Ap- 
pellant. 

Albert  M.  Stephens,  for  Respondents. 

McKee,  J.  —  This  is  an  appeal  from  a  judgment  in  an 
action  to  foreclose  a  mechanic's  lien. 

The  judgment  was  rendered  upon  a  finding  which 
shows  that  on  the  5th  of  July,  1883,  two  of  the  defend- 
ants —  Bridge,  as  an  original  contractor,  and  Phillips,  as 
tenant  of  the  Southern  Pacific  Railroad  Company,  in 
possession  of  the  land  described  in  the  pleadings  —  en- 
tered into  a  building  contract  whereby  Bridge  agreed  to 
construct  upon  the  land  a  brick  house  according  to  cer- 
tain plans  and  specifications,  which  he  was  to  complete 
within  fifty  working  days  from  the  date  of  the  contract, 
of  forfeit  ten   dollars  a   day   for   every   day   beyond  the 
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stipulated  time,  for  which  Phillips  agreed  to  pay  him 
$6,070,  in  part  as  work  upon  the  building  progressed, 
and  in  full  upon  performance  of  the  work  according  to 
contract. 

The  contractor  commenced  to  work.  During  its  pro- 
gress, the  plaintiff  sold  and  delivered  to  him  for  the  work 
materials  which  were  used  in  the  building.  The  con- 
tractor failed  to  pay  for  them,  and  on  the  8th  of  Sep- 
tember, 1883,  the  plaintiff  filed  a  claim  of  lien  against 
the  building. 

It  is  alleged  that  at  the  time  of  filing  the  claim  "  there 
was  due  and  unpaid  to  the  contractor,  as  part  of  the 
contract  price  for  the  construction  of  the  building,  the 
sum  of  six  hundred  dollars " ;  and  that  "  the  building 
was  completed  on  or  about  the  15th  of  September,  1883." 
These  allegations  were  denied,  and  upon  the  issues  raised 
by  the  denial  the  court  finds  that  from  time  to  time,  as 
the  work  upon  the  building  progressed,  the  owner  of 
the  building,  without  any  notice  of  the  claim  of  the 
plaintiff,  paid  to  the  contractor,  and  to  the  material-men 
and  workmen  on  his  orders,  the  sum  of  $5,283  for  the 
work  which  had  been  done  under  the  contract;  that  the 
work  itself  had  been  done  in  an  unworkmanlike  manner, 
and  the  contractor,  after  receiving  payment  for  what  had 
been  done,  failed  and  refused  to  finish  the  work.  So 
that  he  did  not  complete  the  building  on  the  15th  of 
September,  1883,  according  to  the  contract,  or  at  all,  in 
consequence  of  which,  and  of  the  unworkmanlike  manner 
of  the  work  which  he  performed,  the  owner  sustained  two 
thousand  dollars  damages;  and  at  the  time  of  the  filing 
of  the  claim  by  the  plaintiff,  "  there  was  not  due  or  un- 
paid from  the  defendant  Phillips  to  defendant  Bridge, 
as  part  of  the  contract  price,  or  at  all,  for  the  construc- 
tion of  said  building,  the  sum  of  six  hundred  dollars,  or 
any  sum  whatever." 

Such  being  the  fact,  no  lien  in  favor  of  the  plaintiff 
attached    to    the   building   under    the   provisions   of   the 
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mechanics'  lien  law.  As  was  said  in  Blythe  v.  Poultncy, 
31  Cal.  234,  the  right  of  a  material-man  to  a  lien  on  the 
land  and  building,  as  against  the  owner,  for  materials 
furnished  the  contractor,  depends  for  its  existence  upon 
the  fact  of  an  indebtedness  from  the  owner  to  the  con- 
tractor at  the  time  of  or  subsequent  to  the  notice.  (See 
also  Dore  v.  Sellers,  27  Cal.  595;  Dingley  v.  Greene,  54 
Cal.  597 ;  Whittier  v.  Hollister,  64  Cal.  283 ;  Rosenkrans  v. 
Wagner,  62  Cal.  151;  O'Donnell  v.  Kramer,  65  Cal.  153; 
Latson  v.  Nelson,  11  Pac.  C.  L.  J.  589 ;  Turner  v.  Strenzel, 
11  Pac.  L.  R.  389.) 

Assuming,  therefore,  as  the  court  finds,  that  when  the 
plaintiff  gave  notice  of  his  claim  of  lien  upon  the  build- 
ing there  was  nothing  due  and  owing  to  the  contractor 
upon  the  contract,  as  the  contractor  did  not  afterwards 
contribute  anything  to  the  construction  of  the  building, 
and  never  completed  it,  he  was  not  entitled  to  recover 
upon  it;  and  under  the  lien  law,  a  subcontractor  or 
material-man  is  not  entitled  to  enforce  a  lien  against 
the  building  unless  after  the  owner  has  completed  the 
building  there  remains  a  balance  of  the  contract  price, 
which  may  be  applied  to  the  satisfaction  of  such  a  claim. 
But  there  is  no  finding,  and  we  must  presume  there 
was  no  evidence,  as  there  is  no  allegation  in  the  com- 
plaint, that  the  owner  of  the  building  had  the  building 
completed  for  a  less  sum  than  what  remained  of  the 
contract  price  after  the  contractor  abandoned  the  work. 

Judgment  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 
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[No.  11252.     Department  Two.  — August  25,  1886.] 

JOHN   AMER,   Appellant,  v.    R.   F.   HIGHTOWER 
ET  AL.,  Respondents. 

Fbxudulent  Sale  —  Ownership  does  not  Pass  to  Vendee  — 
Remedies  of  Seller.  —  Where  a  sale  of  personal  property  is 
procured  by  fraud,  the  ownership  of  the  property  is  not  changed, 
unless  the  seller  in  some  way  afterwards  ratifies  the  sale ;  and  in  the 
absence  of  a  ratification,  the  seller  may  maintain  an  action  to  re- 
cover possession  of  the  property  or  damages  for  its  conversion. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Hatton  &  Fulkerth,  and  IV.  E.  Turner,  for  Appellant, 

The  sale  being  fraudulent,  no  title  passed  to  the  pur- 
chaser, and  the  seller  was  entitled  to  maintain  an  action 
to  recover  the  possession  of  the  property.  (Allison  v. 
Matthieu,  3  Johns.  235;  Van  Cleef  v.  Fleet,  15  Johns.  147; 
Andreiv  v.  Dietrich,  14  Wend.  31;  Mowrey  v.  Walsh,  8 
Cow.  238 ;  Tamplin  v.  Addy,  8  Cow.  239 ;  Butler  v.  Collifis, 
12  Cal.  461 ;  Abbott  v.  Barry,  5  Moore,  98 ;  BuMngton  v. 
Gerrish,  15  Mass.  156;  Lupin  v.  Marie,  2  Paige,  169; 
Badger  v.  Phinney,  15  Mass.  364;  Irving  v.  Motley,  7  Bing. 
543;  Root  v.  French,  13  Wend.  570.) 

Wright  &  Hazen,  L.  W,  Elliott,  and  Reddick  &  Solinsky, 
for  Respondents. 

The  recitals  of  the  bill  of  sale  are  conclusive,  and  can- 
not be  assailed  so  as  to  show  that  no  title  passed.  (Code 
Civ.  Proc,  sec.  1963;  Rhine  v.  Ellen,  36  Cal.  369;  Coles 
V.  Soulsby,  21  Cal.  47;  Hendrick  v.  Crowley,  31  Cal.  471.) 
The  bill  of  sale  cannot  be  attacked  for  fraud  without  an 
allegation  thereof.  {Kent  v.  Snyder,  30  Cal.  667;  Capuro 
V.  Builders'  Ins.  Co.,  39  Cal.  124;  Somes  v.  Brewer,  2  Pick. 
201 ;  Stevens  v.  Hyde,  32  Barb.  177.) 
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Belcher,  C.  C.  —  This  is  an  action  to  recover  the  pos- 
session of  certain  personal  property,  or  its  value  in  case 
a  delivery  cannot  be  had,  and  damages  for  its  detention. 
The  answers  deny  all  the  allegations  in  the  complaint. 

At  the  trial,  the  plaintiff  was  called  as  a  witness,  and 
testified  in  his  own  behalf.  He  was  then  asked,  on  cross- 
examination,  if  he  had  ever  made  a  bill  of  sale  of  the 
property  described  in  the  complaint,  and  answered  that 
he  had.  The  bill  of  sale  was  shown  to  him,  and  he  said 
"  he  signed  it,  but  it  was  got  out  of  him  by  lying."  The 
bill  of  sale  was  then  offered  by  the  defendants,  and  re- 
ceived in  evidence,  the  material  parts  of  it  reading  as 
follows : — 

"  In  consideration  of  the  sum  of  $2,055  to  me  in  hand 
paid  by  R.  F.  Hightower,  I  do  hereby  sell  and  deliver  to 
him,"  etc.  (describing  property). 

"  In  witness  whereof  I  have  hereunto  set  my  hand  this 
eighteenth  day  of  September,  1884.  John  Amer." 

On  redirect  examination,  the  witness  was  asked  to 
state  all  the  circumstances  under  which  he  gave  the  bill 
of  sale. 

Counsel  for  defendants  objected  to  the  question,  upon 
the  ground  that  it  was  incompetent,  irrelevant,  and  im- 
material under  the  pleadings;  that  no  fraud  having  been 
alleged  in  the  complaint,  and  this  being  an  action  at  law, 
the  plaintiff  was  bound  by  the  wording  and  language  of 
the  bill  of  sale,  and  could  not  vary,  alter,  or  modify  it  by 
parol  testimony. 

Counsel  for  plaintiff  then  offered  to  prove  by  this  wit- 
ness and  others  that  the  bill  of  sale  was  obtained  from 
plaintiff  by  fraud,  falsehood,  and  deceit  on  the  part  of 
Hightower  and  others;  that  no  consideration  had  been 
paid  for  it;  that  he  had  never  delivered  the  property,  or 
any  part  of  it,  to  Hightower,  or  any  one  else;  that  after 
discovering  the  fraud  practiced  upon  him,  he  immedi- 
ately demanded  that  the  bill  of  sale  be  returned  to  him, 
and    refused    to    deliver    the    property;    that    Hightower 
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promised  to  return  the  bill  of  sale,  but  failed  to  do  so, 
and  that  he  took  the  property  from  plaintiff's  possession 
without  his  knowledge  or  consent;  and  that  the  other 
defendants  were  at  all  times  fully  aware  and  cognizant  of 
all  the  facts  of  fraud  and  deceit  under  which  the  bill  of 
sale  and  possession  of  the  property  were  obtained  by 
Hightower. 

The  court  sustained  the  objection,  and  refused  to  allow 
any  such  testimony  in  the  case,  and  the  plaintiff  duly 
excepted. 

Thereupon  both  parties  rested,  and  the  court  instructed 
the  jury  to  return    a  verdict  for  the  defendants. 

The  plaintiff  appeals  from  the  judgment,  and  from  an 
order  denying  him  a  new  trial. 

Several  points  are  made  by  the  appellant,  but  tlie  only 
material  one  relates  to  the  rulings  of  the  court  upon  the 
offered  testimony.  Those  rulings  were  based  upon  that 
part  of  section  1962  of  the  Code  of  Civil  Procedure  which 
reads  as  follows: — 

"  The  following  presumptions,  and  no  others,  are 
deemed  conclusive: — 

"  2.  The  truth  of  the  facts  recited  from  the  recital  in 
a  written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title;  but  this  rule 
does  not  apply  to  the  recital  of  a  consideration." 

It  IS  claimed  for  the  respondents  that  under  this  sec- 
tion the  recital  in  the  bill  of  sale  that  the  plaintiff  does 
"  hereby  sell  and  deliver  "  to  the  defendant  the  property 
•3  conclusive  upon  him,  and  not  subject  to  be  disputed 
except  by  a  suit  in  equity  to  set  aside  the  bill  of  sale. 

In  our  opinion,  the  claim  is  not  supported  by  reason 
or  authority.  The  rule  is  well  settled  that  when  a  sale 
of  personal  property  is  procured  by  fraud  the  ownership 
of  the  property  is  not  changed,  unless  the  seller  in  some 
way  afterwards  ratifies  the  sale.  In  Ash  v.  Retnam,  1 
Hill,  303,  Judge  Cowen  state  the  rule  as  follows : — 
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"  When  a  sale  is  procured  by  fraud,  no  title  passes  to 
the  vendee;  the  vendor  still  retains  his  right  in  the 
goods,  unless  after  discovering  the  fraud  he  assented  to 
and  ratified  the  act  of  sale  positively,  or  by  such  delay  in 
reclaiming  the  goods  as  would  authorize  a  jury  to  infer 
assent  " ;  and  he  cites  Root  v.  French,  13  Wend.  570 ;  S.  C, 
28  Am.  Dec.  428. 

The  same  doctrine  is  reasserted  in  Cary  v.  Hotailing, 
1  Hill,  311,  S.  C,  37  Am.  Dec.  323,  and  in  Olmsted  v. 
Hotailing,  1  Hill,  317. 

In  Mason  v.  Bovet,  1  Denio,  73,  Judge  Beardsley  says: 
"  Fraud  destroys  the  contract  ab  initio,  and  the  fraudu- 
lent purchaser  has  no  title  " ;  citing  Chitty  on  Contracts, 
Am.  ed.  of  1842,  406,  678-681.  See  also  Hodgeden  v. 
Hubbard,  18  Vt.  504;  S.  C,  46  Am  Dec.  167. 

In  Thurston  v.  Blanchard,  22  Pick.  18,  S.  C,  33  Am. 
Dec.  700,  Shaw,  C.  J.,  held  that  "  if  a  purchase  of  goods 
is  effected  by  means  of  fraudulent  representations  on  the 
part  of  the  vendee,  the  vendor  may  maintain  trover  for 
the  goods  against  the  vendee  without  a  previous  de- 
mand." 

In  Benjamin  on  Sales,  2d  ed.,  342,  speaking  of  a  sale 
which  the  vendor  has  been  fraudulently  induced  to 
make,  it  is  said :  "  This  contract  is  voidable  at  the  elec- 
tion of  the  vendor,  not  void  ab  initio.  It  follows,  there- 
fore, that  the  vendor  may  affirm  and  enforce  it,  or  may 
rescind  it.  He  may  sue  in  assumpsit  for  the  price,  and 
this  affirms  the  contract,  or  he  may  sue  in  trover  for  the 
goods  or  their  value,  and  this  disaffirms  it." 

In  Butler  v.  Collins,  12  Cal.  457,  which  was  an  action 
to  recover  damages  of  the  defendant  as  for  a  trespass  and 
conversion  of  goods,  this  court  reviewed  the  authorities, 
and  announced  the  law  to  be  that  "  the  ownership  of 
goods  is  not  changed  when  the  claim  to  such  ownership 
is  based  upon  a  fraudulent  contract." 

It  was  held  that  when  the  defendant,  in  tending  to  de- 
ceive the  plaintiff,  got  from  him  a  bill  of  sale  for  goods 
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under  the  representation  that  it  was  only  to  serve  as  a 
temporary  security  for  the  compliance  by  the  plaintiff 
with  an  engagement  to  furnish  certain  securities  on 
previous  indebtedness,  and  at  this  time  intended  to  re- 
fuse to  receive  such  security,  or  give  plaintiff  the  advan- 
tage of  such  new  contract,  the  possession  of  the  goods 
thus  obtained  was  fraudulent,  and  the  bill  of  sale  void. 
"  It  is  as  much  a  trespass,"  the  court  said,  "  to  take  pos- 
session under  such  circumstances  as  without  color  of 
contract." 

And  it  was  further  said:  "This  being  so,  the  civil 
remedies  of  the  party  defrauded  are  clear;  viz.,  trover  or 
replevin  in  the  detinet,  or  trespass  or  replevin  in  the 
cepit,  at  his  election." 

The  testimony  offered  and  rejected  was  to  the  effect 
that  the  bill  of  sale  and  the  possession  of  the  property 
were  obtained  from  the  plaintiff  by  fraud  and  misrepre- 
sentations, and  that  as  soon  as  he  discovered  the  fraud 
he  repudiated  and  rescinded  the  sale.  This  was  com- 
petent testimony,  and  should  have  been  received.  The 
rule  above  stated  has  not  been  changed  by  the  code. 
Fraud  vitiates  a  sale  now  as  it  did  before  the  codes  were 
passed.     Nor  have  the  remedies  been  changed. 

It  follows  that  the  section  of  the  Code  of  Civil  Proced- 
ure upon  the  supposed  authority  of  which  the  rulings 
were  made  has  no  application  to  the  case,  and  the  judg- 
ment and  order  should  therefore  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 
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[No.  11365.    Department  Two.— August  26,  1886.] 

ALONZO  JOY,  Respondent,  v.  JOHN  McKAY,  Ap- 

PELLANT,    AND   JOHN    McKAY,    ET   AL.,    InTERVENORS 

AND  Appellants. 

TBifANOT  AT  Sufferance  or  at  Will  —  Terminatton  of  —  Death 
OF  Landlord  —  Ejectment  by  Heir  —  Notice  to  Quit  — 
I^MAND.  —  The  death  of  the  landlord  terminates  a  tenancy  at 
sufferance  or  at  will,  and  thereafter  the  possession  of  the  tenant 
is  wrongful  as  against  his  heirs,  who  become  vested  with  a  ri^ht 
of  entry,  and  may  maintain  ejectment  without  previously  serving 
a  notice  to  quit,  or  demanding  possession  of  the  tenant. 

Ejectment  —  General  Verdict  —  Conflict  of  Evidence.  —  In  an 
action  of  ejectment,  a  general  verdict  is  sufficient,  and  will  not 
be  disturbed  on  the  ground  of  the  insufficiency  of  the  evidence, 
if  the  evidence  is  substantially  conAicting. 

Appeal  from  an  order  of  the  Superior  Court  of  Ama- 
dor County  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  C.  Brown,  for  Appellants. 

Eagon  &  Armstrong,  for  Respondent. 

McKee,  J.  —  This  is  an  action  to  recover  possession  of 
certain  land  and  premises  in  Amador  County,  of  which 
Jarius  A.  Joy  died  seised  and  possessed  on  the  14th  of 
January,  1883.  Plaintiflf  in  the  action  is  the  sole  heir 
and  distributee  of  the  estate  of  said  decedent. 

The  action  was  commenced  on  the  17th  of  January, 
1884.  At  the  commencement  of  the  action,  the  de- 
fendants, John  McKay  and  his  wife,  were  in  possession, 
claiming  their  possession  to  be  rightful,  because  of, 
—  1.  A  permissive  occupancy  of  the  premises  unaer 
Jariiis  A.  Joy  in  his  lifetime;  and  2.  Of  a  deed  from  him 
to  his  sister,  the  defendant  and  intervenor,  Clara  A. 
McKay,  the  wife  of  the  defendant  John. 

At  the  trial,  evidence  was  given  tending  to  show  that 
in  the  year  1881,  Joy,  being  owner  and  in  possession  of 
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the  land,  entered  into  a  verbal  agreement  with  McKay, 
his  brother-in-law,  to  farm  the  land  together  for  their 
mutual  benefit;  and  that  under  that  arrangement  McKay 
entered  upon  the  land  and  farmed  it  with  Joy  until  the 
latter  died  in  1883. 

After  Joy's  death  McKay  continued  to  occupy  and 
farm  the  land  for  his  own  benefit;  neither  tne  adminis- 
trator of  Joy's  estate,  nor  the  plaintiflf  as  the  heir  and 
distributee  thereof,  demanded  possession  from  him;  and 
it  is  contended  that  the  plaintiflf  is  not  entitled  to  re- 
cover possession  without  proof  of  a  demand. 

But  the  defendant  had  not  entered  into  possession 
under  any  agreement  to  pay  rent;  he  was  therefore  not 
in  possession  as  a  tenant  from  year  to  year,  entitled  to 
notice  to  quit  under  section  1162  of  the  Code  of  Civil 
Procedure,  and  if  the  legal  relation  between  him  and 
Joy  in  the  lifetime  of  the  latter  had  been  that  of  a  ten- 
ant at  sufferance  or  a  tenant  at  will,  that  relation  was 
terminated  by  the  death  of  Joy;  thereafter  it  ceased  to 
exist,  and  the  possession  of  the  defendant  became  wrong- 
ful against  the  plaintiflf,  who  as  the  sole  heir  and  distrib- 
utee of  the  estate  of  the  original  owner  became  vested 
with  the  right  of  entry  to  the  land.  No  notice  to  quit 
nor  any  demand  of  possession  was  necessary  on  the  part 
of  the  plaintiflf  before  bringing  an  action  of  ejectment. 
(Kilburn  v.  Ritchie,  2  Cal.  145;  S.  C,  66  Am.  Dec.  326; 
Hauxhorst  v.  Lohree,  cr  Cal.  145 ;  S.  C,  66  Am.  Dec.  326 ; 
Hauxhorsty.Lobree,  38  Cal.  563 ;  McCarthy  v.  Yale,  39  Cal 
585;  Martin  v.  Splivalo,  66  Cal.  128;  Civ.  Code,  sec.  793.) 

The  wife  of  the  defendant  derived  no  right  or  title  to 
the  land  by  the  instrument  in  writing  under  which  she 
asserted  title. 

The  instrument  purported  to  have  been  executed  on 
the  22d  of  May,  1876.  Its  execution  was  not  attested 
by  any  subscribing  witness,  —  Joy,  the  party  alleged  to 
have  executed  it,  was  dead.  In  proof  of  its  execution, 
Mrs.  McKay  testified  that  her  brother  delivered  the  in- 
strument to  her  at  the  time  it  bears  date,  and  told  her 


Aug.  1886.]  Biggs  v,  Lloyd.  447 

he  "  would  acknowledge  it  when  convenient " ;  but  he 
died  without  acknowledging  it,  and  the  deed  when  of- 
fered in  evidence  was  attacked  as  a  forgery.  Upon  that 
issue  there  was  a  substantial  conflict  in  the  evidence,  and 
the  jury  that  tried  the  case  rendered  a  general  verdict 
for  the  plaintiff. 

In  ejectment,  a  general  verdict  is  sufficient (Cmwwim^^ 
V.  Peters,  56  Cal.  697.)  and  it  will  not  be  disturbed  when 
founded  upon  substantially  conflicting  evidence. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 


[No.  11400.    Department  Two.  —  August  26,  1880.] 

MARION    BIGGS,     Respondent,    v.    CHARLES    R. 
LLOYD  ET  AL.     CHARLES  R.  LLOYD,  Appellant. 

Jury  Trial  —  Right  to  when  not  Waived  —  Failures  to  De- 
mand —  Rule  of  CJourt.  —  The  right  to  a  jury  trial  is  not 
waived  by  neglecting  to  demand  a  jury  at  the  time  the  case  is 
called  to  be  set  for  trial,  notwithstanding  a  rule  of  court  that  a 
jury  shall  then  be  demanded. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Butte  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  S,  Goodfellow,  and  R.  C.  Long,  for  Appellant. 

Gray  &  Sexton,  and  Hundley  &  Gale,  for  Respondent. 

McKee,  J.  —  This  is  an  appeal  from  a  judgment  and 
an  order  denying  a  new  trial  in  an  action  arising  on 
contract. 

When  the  case  was  called  for  trial  on  the  16th  of  April, 
1885,  the  day  for  which  it  had  been  set  for  trial,  defend- 
ants demanded  a  jury,  but  the  court  refused  to  grant  the 
demand,  and  proceeded,  against  the  objections  and   ex- 
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ceptions  of  the  defendants,  to  hear  and  determine  the 
case  without  a  jury.  The  refusal  was  made  on  the  ground 
that  the  defendants  had  waived  a  jury  trial  by  not  de- 
manding a  jury  in  the  mode  prescribed  by  the  rules  of 
the  court.     The  rules  of  the  court  were  as  follows: — 

"  The  first  Monday  in  every  month  shall  be  termed 
*  law  day.' 

"And  if  a  jury  is  desired,  it  shall  be  demanded  on  the 
law  day  when  the  case  is  set  for  trial." 

The  rules  of  the  court  also  provided,  "a  jury  shall  be 
drawn  for  the  Monday  succeeding  law  day.  All  cases  for 
trial  by  jury  shall  be  tried  before  drawn  juries.*' 

The  law  day  of  the  court  for  April,  1885,  occurred  on 
Monday,  the  6th  of  April.  On  that  day  the  cause  was 
regularly  called  to  be  set  for  trial,  and  it  was  set  down 
for  the  16th  of  April  at  the  hour  of  ten  o'clock,  a.  m. 
The  defendants  did  not  then  demand  a  jury,  and  the 
court  did  not  draw  or  order  a  jury  to  be  drawn  for  the 
trial  of  the  cause. 

Did  the  failure  by  defendants  to  demand  a  jury  on  the 
law  day  constitute  a  waiver  of  their  right  to  a  trial  jury 
on  the  day  for  which  the  cause  was  set  for  trial?  We 
think  not.  For  the  court  had  no  power  to  declare  by  its 
rules  what  shall  constitute  a  waiver  of  a  constitutional 
right;  and  the  rules  themselves  do  not  declare  that  the 
failure  to  demand  a  jury  in  a  case  upon  the  calling  of 
the  case  on  the  law  day  to  be  set  for  trial  shall  amovint 
to  a  waiver. 

The  constitution  ordains:  "A  trial  by  jury  may  hi 
waived  ....  in  civil  actions  by  the  consent  of  the 
parties,  signified  in  such  manner  as  may  be  prescribed 
by  law."  (Const.,  art.  1,  sec.  7.)  Section  631  of  the 
Code  of  Civil  Procedure  declares: — 

"Trial  by  jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact  arising  on  contract,  or  for  the  recovery 
of  specific,  real,  or  personal  property,  with  or  without 
damages,  and  with  the  assent  of  the  court  in  other  actions, 
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in  manner  following:  1.  By  failing  to  appear  at  the 
trial;  2.  By  written  consent  in  person,  or  by  attorney, 
filed  with  the  clerk;  3.  By  oral  consent  in  open  court, 
entered  in  the  minutes." 

These  are  the  only  ways  in  which  the  right  to  a  jury 
trial  shall  be  deemed  waived;  it  cannot  be  waived  in  any 
other  way. 

The  defendants  did  not  fail  to  appear  at  the  trial;  they 
appeared  and  demanded  a  jury  trial;  and  as  they  had 
not  consented  to  waive  their  right  in  the  mode  prescribed 
by  the  law,  the  court  erred  in  denying  the  right. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 


[No.  11554.    Department  Two.  — August  26,  1886.] 

I.  W.  HELLMAN,  Respondent,  v.  A.  W.  McWIL- 
LIAMS,  Guardian,  etc.,  of  Edward  Hawkins  et 
AL.,  Minors,  Respondents,  and  W.  D.  STEPHEN- 
SON, Administrator,  etc.,  of  Eli  W.  Hawkins, 
Deceased,  Appellant. 

Trust  in  Personal  Property  —  Mat  be  Created  by  Parol.  —  An 
express  trust  in  personal  property  may  be  created  without  a  writ- 
ten transfer. 

Id.  —  Reservation  of  Right  by  Trustor.  —  A  verbal  transfer  of 
money  in  trust  for  the  use  and  benefit  of  the  children  of  the 
trustor,  reserving  to  the  latter  the  right  to  draw  from  the  trust 
fund  such  sums  as  he  might  deem  proper  for  his  own  use,  is  valid. 

Id.  —  Revocation  by  Trustor.  —  After  a  trust  has  been  created 
and  accepted,  the  trustor  has  no  power  to  revoke  it  without  the 
consent  of  the  beneficiaries,  unless  such  power  was  reserved  in  the 
declaration  of  the  trust. 

EviDBNCB  —  Striking  out  —  Motion  for  must  be  Specific.  — 
Where  testimony  is  admitted,  some  of  which  is  relevant  and  com- 
petent, and  intermingled  with  that  which  is  improper,  a  motion 
to  strike  out  should  be  directed  with  such  precision  to  the  portion 
attached  that  no  uncertainty  may  remain  as  to  the  testimony  chBl 
lenged;  otherwise  a  refusal  to  strike  out  is  not  error. 
Lxx.  cal.— 29 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Gardiner  &  Stephenson,  for  Appellant. 

Albert  M,  Stephens,  and  Glassell,  Smith  &  Patton,  for 
Respondents. 

Searls,  C.  —  This  is  an  action  brought  to  determine 
whether  the  estate  of  Eli  W.  Hawkins,  deceased,  or  his 
minor  children,  are  entitled  to  certain  money  in  the 
hands  of  plaintiff. 

The  judgment  awarded  the  property  to  the  minor 
children,  from  which  judgment,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  the  defendant,  W.  D.  Steph- 
enson, administrator  of  the  estate  of  Eli  W.  Hawkins, 
deceased,  appeals. 

In  September,  1879,  there  was  due  to  Eli  W.  Hawkins 
from  the  Odd  Fellows'  Savings  Bank  the  sum  of  $14,- 
334.73,  in  evidence  of  which  Hawkins  held  a  pass-book  of 
said  bank,  issued  to  him  by  the  latter,  showing  said  amount 
to  be  due. 

The  bank  was  in  process  of  liquidation.  On  the  eighth 
day  of  September,  1879,  said  Hawkins  requested  plain- 
tiff to  allow  him,  the  said  Hawkins,  to  assign  to  plaintiff 
the  whole  amount  due  from  the  bank,  to  be  held  by 
plaintiff  in  trust  for  the  use  and  benefit  of  the  minor 
children  of  Hawkins,  reserving  to  himself,  however, 
the  right  to  draw  such  sums  of  said  money  from  the 
trustee  as  he  might  deem  proper  for  his  own  use. 

Plaintiff  agreed  to  accept  the  trust,  and  Hawkins  ver- 
bally assigned  to  him  all  of  said  moneys,  to  be  held  by 
him  in  trust  as  aforesaid. 

Hawkins  delivered  his  pass-book  to  plaintiff,  who  has 
since  retained  it. 

In  order  to  carry  into  effect  the  assignment,  and  to 
facilitate   the   collection   of   the   money    for   Hellman   as 
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such  trustee,  Hawkins  proposed  to  make  a  written  as- 
signment directly  to  said  Hellman;  but  to  facilitate  the 
collection  of  the  money  and  at  the  request  of  the  latter, 
the  assignment  was  made  to  the  Bank  of  California,  a 
corporation  doing  business  in  San  Francisco,  where  the 
money  was  to  be  collected;  and  thereupon  said  Bank  of 
California  collected  the  money  as  agent  and  correspond- 
ent of  Hellman,  to  whom  it  was  transmitted  at  Los 
Angeles,  the  place  of  his  residence. 

Subsequent  to  the  assignment,  a  power  of  attorney  was 
also  executed  by  Hawkins,  at  the  request  of  Hellman,  to 
the  Bank  of  California,  authorizing  the  latter  to  collect 
and  receipt  for  the  money. 

This  seems  to  have  been  done  to  simplify  the  process 
of  collection  under  the  rule  of  the  Odd  Fellows'  Bank, 
and  is  found  by  the  court  to  have  been  done  "  in  further- 
ance of  said  assignment  and  trust  in  the  said  Hellman." 

Eight  thousand  nine  hundred  and  fifty-nine  dollars 
and  twenty  cents  was  collected  and  paid  over  to  plaintiff 
under  this  arrangement,  of  which  sum  Hawkins  drew  at 
divers  times  prior  to  his  death  $6,271.44,  leaving  a  bal- 
ance in  the  hands  of  plaintiff  of  $2,687.76,  and  there  is 
still  due  from  the  Odd  Fellows'  Bank  $5,375.53,  all  of 
which  the  court  finds  is  trust  funds,  of  which  the  minor 
children  of  Hawkins  are  the  beneficiaries. 

The  foregoing  is  a  synopsis  of  so  much  of  the  findings 
of  the  court  below  as  serve  to  give  point  to  the  objections 
of  the  appellant. 

The  contention  of  appellant  is,  that  while  an  express 
trust  may  perhaps  be  created  and  proven  by  parol,  still, 
conceding  this  point  to  create  a  trust  by  parol,  the  evi- 
dence must  be  clear  and  unequivocal,  and  that  in  the 
present  instance  the  parol  trust  was  not  established  by 
such  clear  and  unequivocal  testimony  as  to  authorize  the 
facts  as  found  by  the  court,  and  that  the  facts  shown  by 
the  evidence  do  not  raise  a  trust. 
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Section  852  of  the  Civil  Code  declares  the  law  as  to 
the  manner  in  which  trusts  in  relation  to  real  property 
may  be  created  or  declared,  and  provides  that,  except 
where  created  by  operation  of  law,  it  shall  be  by  an 
instrument  in  writing. 

"  Subject  to  the  provisions  of  section  852,  a  voluntary 
trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any 
words  or  acts  of  the  trustor  indicating  with  reasonable 
certainty,  — 

"  1.  An  intention  on  the  part  of  the  trustor  to  create 
a  trust;  and  2.  The  subject,  purpose,  and  beneficiary  of 
the  trust."     (Civ.  Code,  sec.  2221.) 

Having  thus  provided  the  manner  in  which  a  trust 
may  be  created,  and  the  particularity  requisite  in  its 
creation  as  to  the  trustor  and  beneficiary,  the  following 
section  as  to  the  trustee  is  important : — 

"  Subject  to  the  provisions  of  section  852,  a  voluntary 
trust  is  created  as  to  the  trustee  by  any  words  or  acts  of 
his  indicating  with  reasonable  certainty.  —  1.  His  ac- 
ceptance of  the  trust,  or  his  acknowledgment,  made  upon 
sufficient  consideration,  of  its  existence;  and  2.  The 
subject,  purpose,  and  beneficiary  of  the  trust." 

The  subject  of  the  trust  was  personal  property,  and  it 
was  not  necessary  that  the  transfer  should  be  in  writing. 
"A  transfer  may  be  made  without  writing  in  every  case 
in  which  a  writing  is  not  expressly  required  by  statute." 
(Civ.  Code,  sec.  1052.) 

Referring  to  the  testimony,  we  find  there  was  evidence 
tending  clearly  to  show  the  intention  on  the  part  of  Haw- 
kins to  create  a  trust  in  favor  of  his  minor  children,  that 
the  subject  of  such  trust  was  clearly  defined,  and  its  purpose 
made  manifest. 

The  evidence  as  to  the  acceptance  of  the  trust  by  the 
plaintiflf,  with  full  knowledge  of  the  subject,  purpose,  and 
beneficiaries,  is  explicit,  and  the  whole  testimony  taken 
together  establishes  the  facts  as  found  by  the  court  with 
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such  reasonable  certainty  that  we  are  not  at  liberty  to  dis- 
turb the  findings. 

A  trust  may  be  created  for  any  purpose  for  which  a 
contract  may  be  lawfully  made.     (Civ.  Code,  sec.  2320.) 

It  follows  that  Hawkins  was  under  the  law  authorized 
to  create  a  trust  for  himself  and  his  minor  children  in 
the  manner  and  form  as  found  by  the  court.  {Hearst  v. 
Pujol,  44  Cal.  234.) 

The  fund  was  assigned  to  the  plaintiff,  the  pass-book 
delivered  to  and  retained  by  him,  the  money  collected 
by  the  Bank  of  California  for  his  account,  and  paid  over 
to  him.  As  to  that  portion  of  the  fund  paid  over  to 
Hawkins  during  his  lifetime,  no  question  is  made  here, 
and  it  can  cut  no  figure,  beyond  tending  to  illustrate  the 
true  intent  of  the  parties. 

The  trust  once  created  and  accepted,  it  was  not  in  the 
power  of  the  trustor  to  revoke  it  without  the  consent  of 
the  beneficiaries,  unless  power  to  do  so  was  reserved  in 
the  declaration  of  the  trust.     (Civ.  Code,  sec.  2280.) 

The  motion  to  strike  out  the  testimony  of  plaintiff  was 
properly  overruled. 

The  motion  to  strike  out  all  of  witness  Hellman's  testi- 
mony, "  so  far  as  it  states  the  effect  of  what  took  place 
between  himself  and  Eli  W.  Hawkins,  except  the  naked 
statement  of  what  was  said  and  done,"  was  so  general 
and  indefinite  that  we  do  not  see  how  the  court  below 
could  have  determined  precisely  what  portion  of  the  testi- 
mony was  intended,  and  had  the  motion  been  granted, 
we  should  be  at  a  loss  to  know  what  was  stricken  out. 

Where  testimony  is  admitted,  some  of  which  is  rele- 
vant and  competent,  and  intermingled  with  that  which 
is  improper,  a  motion  to  strike  out  should  be  directed 
with  such  precision  to  the  portion  attacked  that  no  un- 
certainty may  remain  as  to  the  testimony  challenged. 

We  think,  therefore,  the  motion  to  strike  out  was  prop- 
erly denied. 
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Upon  the  whole  case  as  presented,  we  are  of  opinion 
the  judgment  and  order  appealed  from  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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HUGH   QUINN,   Appellant,   v,   GEORGE  ANDER- 
SON  et  al.,  Respondents. 

Pucuo  HioHWAT  —  Dedication  —  Ck)NCLUsioN  of  Fact  —  In- 
tention. —  The  dedication  of  a  road  as  a  public  highway  is  a 
conclusion  of  fact  to  be  drawn  from  all  the  circumstances  of  each 
particular  case,  and  cannot  be  presumed  without  evidence  of  an 
unequivocal  intention  on  the  part  of  the  owner  to  make  the  dedi- 
cation. 

Id.  —  Erection  of  Gates  over  Road.  —  The  erection  and  maintenance 
of  gates  or  other  obstructions  o  er  a  road  is  strong  evidence  in 
support  of  a  mere  license  to  the  public  to  pass  over  it,  and  in 
rebuttal  of  its  dedication  to  public  use. 

Id.  —  Evidence  of  Dedication.  —  Stronger  evidence  is  required  to 
establish  the  dedication  of  a  neighborhood  or  timber  road  than  of 
a  thoroughfare,  and  in  case  of  a  county  road  than  of  a  street  in 
a  town  or  city. 

Id.  —  Action  to  Enjoin  Obstructions  —  Damages  —  Findings  — 
Immaterial  Issue.  —  In  an  action  to  enjoin  the  obstruction  by 
the  defendants  of  an  alleged  public  highway  over  their  land,  and 
to  recover  damages  for  past  obstructions,  the  issue  raised  as  to 
the  damages  is  immaterial,  and  no  finding  thereon  is  necessary  if 
the  court  finds  that  the  locus  in  quo  belongs  to  the  defendants,  and 
never  was  a  public  highway. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Street  &  Street,  for  Appellant 

F.  D.  Nicol,  for  Respondents. 

Searls,  C.  —  This  is  an  action  to  enjoin  the  defend- 
ants   from    obstructing    a  highway    in    the    county    of 
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Tuolumne,  and  to  recover  damages  for  obstructing  the 
same. 

Defendants  had  judgment,  from  which,  and  from  an 
order  denying  a  new  trial,  the  plaintiff  appeals. 

The  cause  was  tried  by  the  court  without  a  jury,  and 
the  findings  show: — 

1.  That  in  September,  1883,  defendants  closed  up  that 
certain  road  leading  from  the  county  road  known  as  the 
Sonora  and  Montezuma  road,  through  the  lands  of  the 
defendants  to  the  ranch  of  the  plaintiff. 

2.  That  plaintiff  had  been  accustomed  to  travel  said 
road  during  the  summer  season  for  some  ten  years,  and 
that  persons  having  business  with  the  plaintiff  occasion- 
ally traveled  the  same  in  going  to  his  ranch. 

3.  That  said  road  was  traveled  by  the  public  generally 
from  1850  to  1858,  but  for  a  period  of  twenty  seven  years 
last  past  has  been  abandoned  by  the  public  as  a  highway; 
that  said  road  was  never  dedicated  to  or  accepted  by  the 
public  as  a  highway,  and  was  never  marked  off  or  declared 
a  highway. 

4.  That  plaintiff  has  a  good  road  leading  through  his 
own  lands  to  the  county  road,  which  causes  him  to  travel 
some  two  miles  farther  to  market. 

The  conclusions  are,  that  the  road  in  question  is  neither 
a  public  nor  private  highway,  and  that  plaintiff  has  suf- 
fered no  damage  by  reason  of  defendants'  acts  in  obstruct- 
ing the  road. 

Public  highways  in  this  state  "  are  roads,  streets,  alleys, 
lanes,  courts,  places,  trails,  and  bridges  laid  out  or  erected 
as  such  by  the  public,  or  if  laid  out  or  erected  by  others 
dedicated  or  abandoned  to  the  public,  or  made  such  in 
actions  for  the  partition  of  real  property."  (Pol.  Code, 
sec.  2618.) 

It  is  not  shown  by  the  record  that  the  road  in  question 
was  ever  laid  out  or  erected  by  the  public  as  a  highway. 

Was  it  ever  dedicated  or  abandoned  to  the  public  as 
such  highway? 
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The  findings  of  the  court  below  answer  the  question  in 
the  negative. 

"  The  vital  principle  of  dedication  is  the  intention  to 
dedicate,  the  animus  dedicandi,  and  whenever  this  is 
unequivocally  manifested,  the  dedication,  so  far  as  the 
owner  of  the  soil  is  concerned,  has  been  made,"  (Angell 
on  Highways,  sec.  142.) 

Dedication  is  therefore  a  conclusion  of  fact  to  be  drawn 
from  all  the  circumstances  of  each  particular  case. 

The  sole  question  as  against  the  owner  of  the  soil  in 
such  cases  is,  Does  the  evidence  show  an  intention  on 
his  part  to  dedicate  the  land  to  the  public  as  a  highway? 

Dedication  is  never  to  be  presumed  without  evidence 
of  an  unequivocal  intention  on  the  part  of  the  owner. 
(Angell  on  Highways,  sec.  147.) 

This  intention  may  be  inferred,  however,  by  any  acts 
on  his  part  which  satisfy  the  mind  of  the  existence  of 
the  intent,  and  the  character  of  the  acts  requisite  will 
depend  very  much  upon  the  situation  of  the  land  over 
which  the  way  is  claimed,  its  surrounding^,  uses,  and  a 
variety  of  other  circumstances,  tending  to  illustrate  the 
intent. 

We  do  not  find  in  the  evidence  before  us  such  proof  of 
a  dedication  of  the  loctis  in  quo  to  the  purposes  of  a  high- 
way, either  public  or  private,  as  will  warrant  us  in  dis- 
turbing the  findings  of  the  court  below. 

It  appears  that  the  passage  of  the  road  had  for  years 
been  barred  by  gates  or  other  obstructions,  to  be  opened 
and  closed  by  parties  passing  over  the  land. 

This,  in  the  absence  of  a  statute  providing  therefor,  as 
is  sometimes  found  in  case  of  highways,  has  always  been 
considered  as  strong  evidence  in  support  of  a  mere 
license  to  the  public  to  pass  over  the  designated  way,  and 
in  rebuttal  of  a  dedication  to  public  use.  (Angell  on 
Highways,  sec.  163;  Commonwealth  v.  Newbury,  2  Pick. 
51;  Proctor  v.  Lewiston,  25  111.  158;  State  v.  Strong,  25 
Me.  297.) 
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Again,  stronger  evidence  is  required  of  the  dedication 
of  a  neighborhood  or  timber  road  than  of  a  thoroughfare 
(Onstott  V.  Murray,  22  Iowa,  457)  ;  and  in  case  of  a  coun- 
try road  than  of  a  street  in  a  town  or  city.  {Harding  \. 
Jasper,  14  Cal.  649.) 

The  complaint  avers  that  the  plaintiff  has  been  dam- 
aged by  the  wrongful  acts  of  defendants  in  obstructing  the 
road,  in  the  sum  of  $250.     This  is  denied  by  the  answer. 

There  was  some  testimony  on  the  part  of  plaintiff 
tending  to  show  injury  sustained  by  him  on  account  of 
the  obstruction  of  the  highway.  There  is  no  direct  find- 
ing by  the  court  on  this  issue,  and  plaintiff  assigns  this 
omission  as  error. 

The  rule  is  well  established  in  this  court  that  the  find- 
ings must  be  responsive  to  and  cover  all  the  material 
issues  in  the  case. 

A  material  issue  may,  however,  become  immaterial  so 
as  to  require  no  findings  by  reason  of  findings  upon 
other  issues.  (Porter  v.  Woodward,  67  Cal.  535;  Mc- 
Courtney  v.  Fortune,  57  Cal.  617.) 

That  was  precisely  the  case  here.  If  the  alleged  high- 
way was  not  such  in  fact,  and  if  the  defendants  had  a 
right  as  the  owners  of  the  land  over  which  it  passed  to 
obstruct  and  close  it,  then,  as  their  acts  were  lawful,  there 
could  be  no  recovery  against  them,  and  manifestly  the 
question  of  the  injury  sustained  by  plaintiff  became  im- 
material, and  no  findings  as  to  the  amount  thereof  could 
avail  by  way  of  benefit  to  him. 

No  damage  can  be  recovered  for  the  consequences  of 
a  lawful  act  properly  performed. 

In  such  cases,  if  an  injury  is  sutained,  it  is  damnum 
absque  injuria. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Belcher,  C.  C,  and   Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  11574.     In  Bank.  —  August  26,  1886.] 

COUNTY  OF  AMADOR,   Respondent,  v.   PHILLIP 
KENNEDY,  Appellant. 

License  —  Sale  of  Liquors  —  Supervisors  may  Appoint  CJol- 
LECTOB  —  Salary  —  Action  to  Recover  License.  —  The  board 
of  supervisors  of  a  county  have  authority  to  appoint  an  agent  to  col- 
lect the  license  taxes  imposed  by  an  ordinance  upon  the  ausiness 
of  selling  liquors  at  retail,  to  fix  the  compensation  to  be  paid  him 
therefor,  and  to  empower  him  to  direct  actions  against  persons 
failing  to  procure  licenses. 

Id.  —  Discriminating  Rates  between  Country  and  City.  —  Such 
an  ordinance  is  not  invalid  because  it  fixes  a  less  rate  of  license 
for  the  business  of  selling  liquors  at  a  wayside  tavern  or  water- 
ing-place than  for  the  same  business  carried  on  in  a  village,  town, 
or  city. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Amador  County. 

The  Hcense  tax  in  question  was  imposed  upon  the 
business  of  selling  spirituous,  malt,  and  fermented  liquors 
at  retail.  The  ordinance  appointed  an  agent  to  collect 
the  taxes,  and  fixed  his  compensation.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Eagon  &  Armstrong,  and  Rust  &  Caminetti,  for  Appel- 
lant. 

McGee  &  Farnsworth,  and  Lindley  &  Spagnoli,  for  Re- 
spondent. 

Thornton,  J. —  This  action  was  brought  to  recover  of 
defendant  a  license  tax  amounting  to  thirty  dollars,  and 
a  penalty  for  not  paying  the  same  when  demanded,  under 
an  ordinance  passed  by  the  board  of  supervisors  of  the 
county  above  named. 

The  action  was  commenced  in  a  justice's  court.  The 
answer  of  the  defendant,  duly  verified,  attacked  the 
validity  of  the  ordinance  imposing  the  tax  above  men- 
tioned, and  on  that  account  was  transferred  to  the  Supe- 
rior Court  of  Amador  County  for  trial.     On  that  trial. 
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judgment  passed  for  plaintiff.     From  this  judgment  de- 
fendant appealed. 

It  is  contended  that  the  board  of  supervisors  had  no 
authority  to  appoint  an  agent  to  collect  the  license  taxes 
under  the  above  ordinance. 

We  consider  this  point  settled  by  the  judgment  of  this 
court  in  People  v.  Ferguson,  65  Cal.  288,  adverse  to  the 
contention  of  appellant.  We  are  satisfied  of  the  ruling  in 
the  case  referred  to,  and  refuse  to  disturb  it. 

It  is  further  contended  that  subdivision  five  (5)  of  sec- 
tion two  (2)  of  this  ordinance  is  illegal  and  void  because 
it  discriminates  between  villages,  towns,  and  wayside  inns 
or  watering-places.  The  subdivision  referred  to  is  as  fol- 
lows : — 

'*  For  selling  spirituous,  malt,  or  fermented  liquors  or 
wines  at  retail,  in  quantities  less  than  one  quart,  thirty 
dollars  per  quarter;  for  selling  spirituous,  malt,  or  fer- 
mented liquors  or  wines  at  wholesale,  in  quantities  of 
one  quart  or  more,  ten  dollars  per  quarter;  provided  that 
any  person  or  persons  who  sells  at  retail  such  liquors  or 
wines  at  any  way-tavern  or  public  watering-place  on  any 
thoroughfare  outside  the  limits  of  any  village,  town,  or  city, 
shall  pay  seven  and  a  half  dollars  per  quarter;  and  pro- 
vided further,  that  any  person  or  persons  who  takes  out  a 
license  for  retailing  such  liquors  or  wines  shall  have  the 
privilege  of  selling  such  liquors  or  wines  at  wholesale  with- 
out any  other  license  therefor." 

We  fail  to  see  any  unlawful  discrimination  in  the  por- 
tion of  the  section  above  quoted.  The  discrimination 
allowed  here  violates  no  provision  of  the  constitution, 
and  coDtravenes  no  rule  of  law  of  which  we  have  any 
knowledge.  What  law  or  what  provision  of  the  consti- 
tution it  violates  is  not  pointed  out  by  the  appellant. 
The  difference  between  the  quantum  of  sales  made  and 
the  prospective  profit  to  be  realized  by  persons  retailing 
liquors  in  a  village,  town,  or  city,  and  persons  retailing 
the  same  at  a  wayside  inn  or  rural  watering-place  is  man- 
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ifest  to  every  one.  This  difference  amply  justifies  the  dis- 
crimination made  by  the  ordinance  under  consideration. 
Such  legislation  is  sustained  by  numerous  cases.  (See 
People  V.  Thurber,  13  111.  554;  City  of  East  St  Louis  v. 
Wehrung,  46  111.  393;  S.  C,  46  111.  32;  Slaughter  v.  Com- 
monwealth,  13  Gratt.  767;  Texas  B.  &  Ins.  Co.  v.  State, 
42  Tex.  636;  State  v.  Rolle,  30  La.  Ann.  991.) 

There  is  nothing  in  the  subdivision  of  the  ordinance  in 
question  which  is  unreasonable,  oppressive,  or  in  restraint 
of  trade. 

It  is  urged  that  section  five  (5)  of  the  ordinance  is  il- 
legal and  void  because  the  board  of  supervisors  has  there- 
by fixed  the  compensation  of  the  license  collector,  which 
can  only  be  done  by  the  legislature. 

Having  already  determined  that  the  ordinance  was 
valid  so  far  as  the  appointment  of  license  collector  is  re- 
garded, we  do  not  perceive  the  materiality  of  the  above 
stated  question  urged  by  defendant.  Conceding  that  the 
appointment  of  license  collector  is  valid,  it  is  entirely 
immaterial,  so  far  as  defendant  is  concerned,  whether  the 
portion  of  the  ordinance  fixing  the  compensation  is  valid 
or  not. 

We  find  no  new  rule  of  evidence  created  by  the  ordi- 
nance, nor  do  we  find  any  double  taxation  authorized 
by  it. 

The  power  conferred  on  the  license  collector  to  direct 
a  civil  action  against  a  person  failing  to  procure  a  license 
as  required  by  the  ordinance  is  a  means  of  collection  which 
the  board  of  supervisors  may  employ  under  the  power  to 
collect  conferred  on  it  by  subdivision  27  of  section  25  of 
the  county  government  law. 

We  see  nothing  in  the  other  points  urged  on  bdialf  of 
appellant  that  deserve  consideration. 

Judgment  affirmed. 

Morrison,  C.  J.,  Sharpstein,  J.,  and  Myrick,  J.,  con- 
curred. 
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[No.  11233.     In  Bank.  — August  26,  1886.] 

THE  PEOPLE  EX   rel.  JAMES  BETTNER,  Appel- 
LANT,  V.  CITY  OF  RIVERSIDE,  Respondent. 

MumCIPAL    GOBPOBATION    —    PR0CEE3)IKG8    FOB    ESTABLISHMENT    OF    — 

Notice  of  Election  —  City  of  the  Sixth  Class.  —  The  notice  of 
the  election  for  the  incorporation  of  the  defendant  recited  that  '*  a 
petition  havincp  been  duly  presented  to  the  board  of  supervisors  of 
the  countj  of  san  Bernardino,  signed  by  at  least  one  hundred  qual- 
ified electors  of  the  county  resident  within  the  limits  of  the  pro- 
posed corporation,  which  petition  particularly  set  forth  the  boun- 
daries of  this  proposed  corporation,  and  stated  the  number  of  inhab- 
itants therein  to  be  about  three  thousand."  Held,  that  the  notice 
was  sufficient  to  indicate  to  the  voters  that  the  proposed  city 
would  be  of  the  sixth  class,  under  the  act  of  March  13,  1883. 

lou  —  Inclusion  of  Lands  not  Benefited.  —  The  propriety  of  es- 
tablishing a  municipality,  and  of  including  within  its  boundaries 
a  particular  territory,  is  in  general  a  political  question  for  the 
legislative  department  of  the  government;  and  if  the  course  pur- 
sued in  establishing  a  given  municipality  substantially  complies  with 
the  statute,  the  courts  will  not  interfere  on  the  ground  that  cer- 
tain territory  would  not  derive  any  benefit  from  being  included 
therein. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion,  and  in  the  opinion 
of  Mr.  Justice  Myrick  in  Department  Two. 

Attorney-General  Marshall,  and  Byron  Waters,  for  Ap- 
pellant. 

Curtis  &  Otis,  and  H.  C,  Rolfe,  for  Respondent. 

FooTE,  C. —  Department  Two  of  this  court  affirmed  the 
judgment  of  the  court  below,  which  had  been  rendered  in 
favor  of  the  defendant. 

The  only  point  advanced  by  the  plaintiff  on  a  rehear- 
ing questioning  the  correctness  of  that  opinion  is  that 
the  notice  of  the  election  given  by  the  board  of  super- 
visors is  defective  in  that  there  was  nothing  in  it  from 
which  the  voters  could  classify  the  proposed  municipal  cor- 
poration, or  vote  intelligently  upon  the  question  of  incor- 
poration. 
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The  part  of  the  notice  material  to  the  question  raised 
is  as  follows : — 

"  Election  notice  to  incorporate  the  city  of  Riverside : — 

"A  petition  having  been  duly  presented  to  the  board 
of  supervisors  of  the  county  of  San  Bernardino,  signed  by 
at  least  one  hundred  qualified  electors  of  the  county  resi- 
dent within  the  limits  of  the  proposed  corporation,  which 
petition  particularly  set  forth  the  boundaries  of  this  pro- 
posed corporation,  and  stated  the  number  of  inhabitants 
therein  to  be  about  three  thousand,"  etc. 

Before  reading  that  petition,  the  voter  was  charged 
with  notice  of  the  fact  that  under  the  law  of  this  state  a 
city  of  the  sixth  class  must  be  one  not  exceeding  three 
thousand  in  population.  Possessed  of  such  knowledge, 
upon  reading  the  notice  under  consideration,  he  would 
further  perceive  that  he  was  to  vote  upon  the  question 
of  incorporating  or  not  a  city  to  be  called  Riverside. 
That  a  petition  had  been  presented  to  the  board  of  super- 
visors which  declared  to  such  a  board  that  the  proposed 
limits  of  the  municipal  corporation  would  contain 
about  three  thousand  inhabitants.  A  reasonable  inter- 
pretation of  "  about  three  thousand  inhabitants  "  is  three 
thousand  inhabitants,  and  no  excess  above  that.  Thus 
the  voter  would  be  notified  that  the  board  of  supervisors 
had  received  that  information;  and  as  there  is  nothing 
in  the  notice  which  indicates  that  the  said  board  doubted 
that  such  statement  was  true,  or  gave  expression  to  any- 
thing which  would  negative  the  idea  that  they  had  as- 
certained that  the  proposed  corporation  limits  would 
contain  three  thousand  inhabitants,  the  voter  would  come 
reasonably  and  naturally  to  the  conclusion  that  he  was 
to  vote  for  or  against  the  incorporation  of  a  city  to  be 
called  Riverside,  the  proposed  limits  of  which  would 
contain  a  population  not  exceeding  three  thousand;  and 
as  he  already  knew  that  such  a  city  would  under  the 
act  of  March  13,  1883,  be  of  the  sixth  class,  we  do  not 
perceive    but    what    the    notice    contained    all    that    was 
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required  to  enable  a  voter  to  cast  his  ballot  understand- 
ingly. 

We  perceive  no  reason  why  the  judgment  formerly  ren- 
dered by  Department  Two  should  not  be  adhered  to. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

The  following  is  the  opinion  of  Department  Two  above 
referred  to,  rendered  on  the  30th  of  January,  1886 : — 

Myrick,  J. —  This  action  was  brought  to  have  it  deter- 
mined that  the  defendant  unlawfully  holds  and  exercises 
the  franchise  and  powers  of  a  municipal  corporation.  Two 
points  are  made  on  the  appeal : — 

1.  The  findings  of  fact  are  silent  on  the  issue  presented 
in  the  complaint  that  it  was  in  excess  of  the  jurisdic- 
tion of  the  board  of  supervisors  to  include  within  the 
boundaries  of  the  proposed  city  any  of  the  territory  not 
settled  upon  and  occupied  as  the  village  proper  of  River- 
side; and  that  all  action  of  said  board  including  within 
the  boundaries  of  the  proposed  municipality  any  terri- 
tory except  such  village  was  unreasonable  and  oppress- 
ive, and  therefore  void,  in  that  no  territory  other  than 
the  village  would  derive  any  benefit  from  being  included 
therein. 

The  propriety  of  establishing  a  municipality,  and  of 
including  within  its  boundaries  a  particular  territory,  is 
in  general  a  political  question  for  the  legislative  depart- 
ment of  the  government.  If  the  course  pursued  in  es- 
tablishing that  municipality  be  substantially  such  as  is 
pointed  out  by  the  law-making  department,  courts  do  not 
interfere. 

All  the  facts  necessary  to  give  the  board  of  supervisors 
jurisdiction  were  found  by  the  court  below.  From  the 
facts  thus  found,  it  appears  to  us  that  the  requirements  of 
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the  statute  were  substantially  complied  with.  Therefore, 
whether  or  not  the  board  of  supervisors  had  jurisdiction 
to  proceed  became  a  question  of  law,  and  no  finding  was 
necessary.  It  was  not  necessary  for  the  court  to  find 
whether  or  not  territory  not  settled  upon  and  occupied  as 
a  village  proper  was  embraced  within  boundaries  of  the 
proposed  municipality,  or  whether  the  territory  would  or 
would  not  derive  benefit  from  being  included. 

2.  That  the  notice  of  election  did  not  state  the  num- 
ber of  inhabitants  ascertained  to  reside  within  the  boun- 
daries. 

The  statute  (Stats.  1883,  p.  94)  required  the  notice  to 
state  "  the  number  of  inhabitants  so  ascertained  to  reside 
therein."  The  object  of  this  provision  is  that  it  may  be 
known  to  which  class  the  proposed  municipality  is  to  be- 
long. 

It  appears  from  the  findings  that  at  the  final  hearing 
before  the  board  of  supervisors,  the  board  ascertained 
and  determined  the  number  of  inhabitants  residing 
within  the  boundaries  to  be  not  less  than  five  hundred, 
and  not  exceeding  three  thousand,  and  granted  the  peti« 
tion  with  certain  modifications  as  to  territory;  and  the 
board  caused  notice  of  an  election  to  be  held  under  the 
statute,  which  notice,  among  other  things,  gave  the  num- 
ber of  inhabitants  within  the  limits  of  the  proposed  cor- 
poration to  be  about  three  thousand.  We  think  it  suffi- 
ciently appears  from  the  notice  given  that  the  proposed 
municipality  would  belong  to  the  sixth  class,  which  class, 
under  the  statute,  embraces  exceeding  five  hundred  and  not 
exceeding  three  thousand  inhabitants. 

Judgment  affirmed. 
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[No.  0965.     In  Bank.  — August  26,  1886.] 

F.  H.  ROSS,  Appellant,  v.  JAMES  BRUSIE,  Re- 
spondent. 

Deed  Absolute  on  its  Face  —  Mobtgaoe  —  Finding  —  Confliot 
or  Evidence.  —  Where  an  issue  is  raised  as  to  whether  or  not  a 
deed  absolute  on  its  face  was  intended  as  a  mortgage,  a  finding 
that  it  was  executed  in  payment  of  a  debt  will  not  be  disturbed,  if 
the  evidence  as  to  its  character  is  conflicting. 

Id.  —  Books  of  Account  —  Evid^cnce  to  Show  Cbedit  has  been 
Given.  —  The  plaintiff,  being  indebted  to  the  defendant  on  a 
book-account,  conveyed  to  the  latter  the  land  in  controversy  in 
consideration  of  an  agreement  by  him  to  give  the  former  credit 
for  a  specified  amount  on  his  account.  At  the  trial,  the  court, 
against  the  objection  of  the  plaintiff,  permitted  the  defendant  to 
introduce  his  account-books  in  evidence  to  show  that  the  credit  had 
been  given.    Held,  that  the  books  were  properly  admitted. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  /.  Maddux,  and  Wright  &  Hasen,  for  Appellant. 

W.  E.  Turner,  D.  S.  Terry,  and  Cope  &  Boyd,  for  Re- 
spondent. 

Morrison,  C.  J. —  This  suit  was  brought  in  the  county 
of  Stanislaus  by  plaintiff  and  appellant  against  defend- 
ant and  respondent,  to  compel  a  reconveyance  of  a  cer- 
tain lot  of  land  in  the  town  of  Modesto,  in  the  county  of 
Stanislaus.  Defendant  had  judgment,  from  which,  and  the 
order  of  the  court  below  denying  a  new  trial,  the  plaintiff 
appeals  to  this  court. 

The  record  shows  but  one  exception  taken  on  the  trial, 
and  there  is  but  one  question  for  determination  on  this 
appeal. 

On  the  trial,  a  controversy  arose  as  to  the  character  of 
a  certain  transaction  between  the  parties  relating  to  the 
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lot  of  land  in  suit.  Ross  contended  that  it  was  only  a 
mortgage  from  himself  to  Brusie,  and  the  latter  con- 
tended that  it  was  a  deed  absolute.  An  inspection  of  the 
papers  in  the  case  shows  that  the  conveyance  from  Ross 
to  Brusie  was  an  absolute  deed,  and  the  court  finds  "  that 
for  the  purpose  of  liquidating  and  paying  said  sum  of 
$250,  plaintiff,  on  the  twenty-fifth  day  of  January,  1887, 
made,  executed,  and  delivered  to  defendant  a  grant,  bar- 
gain, and  sale  deed  of  the  following  described  piece  or 
parcel  of  land"  (describing  it).  The  testimony  being 
conflicting  as  to  the  character  of  the  transaction,  the  find- 
ing of  the  court  on  it  is  final  and  conclusive.  Presump- 
tively the  instrument  expressed  the  true  nature  of  the  trans- 
action, and  as  the  court  finds  it  to  have  been  what  on  its 
face  it  appears  to  have  been,  the  finding  of  the  court  in  this 
regard  will  not  be  disturbed. 

On  the  trial,  the  defendant  was  permitted,  against 
plaintiff's  objection,  to  prove  by  the  introduction  in 
evidence  of  certain  books  of  account  that  respondent  had 
carried  into  the  books  a  credit  of  $250  to  the  account  of 
plaintiff.  The  evidence  was,  that  defendant  agreed  to 
give  the  plaintiff  a  credit  on  his  account  for  the  sum  of 
$250  in  payment  for  said  lot;  and  in  order  to  prove  that 
he  had  kept  his  contract  and  given  the  plaintiff  the 
credit  in  question,  he  was  permitted  to  prove  the  fact  by 
his  own  books.  This  was  not  the  case  of  a  party  making 
evidence  for  himself,  as  is  claimed  by  plaintiff.  The 
books  were  not  offered  for  the  purpose  of  establishing  a 
claim  against  the  plaintiff,  but  simply  to  show  that  de- 
fendant had  performed  his  contract,  and  had  given  plain- 
tiff the  credit  he  promised  him.  Defendant  promised 
to  give  plaintiff  credit  for  $250.  That  was  the  contract. 
To  prove  that  he  had  done  this,  he  was  allowed  to  intro- 
duce in  evidence  the  books  where  the  credit  was  entered. 
We  see  no  objection  to  this.  It  was  like  proving  any 
other  act  defendant  had  promised  to  perform  as  a  condi- 
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tion  on  which  his  right  to  maintain  or  defend  the  suit  de- 
pended. 
Judgment  and  order  affirmed. 

Sharpstein,  J.,   Ross,  J.,   and  McKinstry,   J.,   con- 
curred. 


[No.  20207.     In  Bank.  — August  26,  1886.] 

THE  PEOPLE,  Respondent,  v.  J.  G.  GORDON,  Ap- 
pellant. 

Rape  —  Assault  with  Intent  to  Commit  —  Girl  undeb  Ten 
Years  of  Age  —  Consent.  —  A  conviction  of  an  assault  with 
intent  to  commit  rape  upon  a  girl  under  ten  years  of  age  maj 
be  had  without  showing  her  want  of  consent  to  the  assault. 

Id.  —  Presumption  against  Consent.  —  A  girl  under  ten  jears  of 
age  is  presumed  incapable  of  consenting  to  an  act  of  sexual  inter- 
course, or  to  an  assault  with  intent  to  commit  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of  So- 
lano County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  A.  Laniont,  and  John  M.  Gregory,  for  Appellant. 

Attorney 'General  Marshall,  for  Respondent. 

McKee,  J. —  The  appeal  in  this  case  is  from  an  order 
denying  a  new  trial,  and  a  judgment  of  conviction  of  as- 
sault with  intent  to  commit  rape. 

The  contention  made  by  the  appellant  is  that  the  court 
below  erred  in  refusing  to  instruct  the  jury, — 

"1.  To  convict  the  defendant,  you  must  find  beyond  a 
reasonable  doubt  that  the  assault,  if  any  was  committed, 
was  committed  by  force  and  against  the  will,  wish,  and 
consent  of  Annie  Jensen. 

"  2.  An  assault  implies  force  on  one  side,  and  repulsion, 
or  at  least  want  of  consent,  upon  the  other. 
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"  3.  An  assault  upon  a  party  who  consents  thereto  is  a 
legal  absurdity  and  impossibility. 

"4.  There  is  no  proof  here  that  an  assault  was  com- 
mitted, and  you  must  therefore  acquit  the  defendant." 

An  assault,  if  actually  made  with  an  intent  to  commit 
rape,  is  a  felony  per  se,  and  this  because  of  the  mere  in- 
tent with  which  it  is  made.  The  particular  means  re- 
sorted to  in  making  such  assault  form  no  elements  of  the 
offense.  {People  v.  Murat,  45  Cal.  283.)  But  there  must 
be  some  evidence  tending  to  show  that  an  assault  was  ac- 
tually made. 

An  assault  is  defined  as  an  unlawful  attempt,  coupled 
with  a  present  ability,  to  commit  a  violent  injury  upon  the 
person  of  another.     (Pen.  Code,  sec.  240.) 

Such  an  attempt  must  be  made  without  the  consent  of 
the  person  against  whom  it  is  made.  If  it  be  made  with 
his  consent,  it  will  not  constitute  an  assault.  It  is  a 
maxim  of  the  law  that  one  who  consents  to  an  act  is  not 
wronged  by  it.  (Civ.  Code,  sec.  3515.)  Where,  there- 
fore, a  person  is  charged  with  an  assault  upon  the  person 
of  a  woman  to  violate  her  person,  the  question  of  con- 
sent is  material;  there  must  be  some  evidence  that  the  act 
was  committed  without  her  consent,  and  the  fact  is  to  be 
found  by  the  jury  upon  the  evidence  of  the  circumstances 
in  which  the  act  was  committed. 

But  this  is  not  that  case.  The  record  shows  that  an 
assault  was  made  by  the  defendant  upon  the  person  of  a 
girl  under  ten  years  of  age.  No  evidence  appears  to  have 
been  given  tending  to  show  that  the  girl  consented  or 
resisted,  but  it  is  claimed  for  the  defendant  that  she  con- 
sented because  she  did  not  resist. 

It  is,  however,  a  presumption  of  law  that  a  girl  under 
ten  years  of  age  is  incapable  of  consenting  to  the  offense 
of  rape  (Pen.  Code,  sec.  261);  and  as  such  an  offense 
includes  an  attempt  to  commit  it,  accompanied  by  such 
force  and  violence  upon  the  person  as  constitutes  an  as- 
sault, a  girl  under  ten  years  of  age  is  incapable  in  law  of 
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consenting  to  the  assault  in  connection  with  the  attempt 
to  commit  the  offense.  Whether  the  girl  in  fact  con- 
sented or  resisted  was  therefore  immaterial.  Being  in- 
capable of  consenting  to  an  act  of  carnal  intercourse,  it 
was  criminal  for  the  defendant  to  make  an  assault  upon 
her  to  commit  such  an  act;  and  the  court  did  not  err  in 
giving  its  instructions  to  the  jury,  or  in  refusing  to  give 
those  which  were  asked  by  the  defendant. 

The  evidence  was  sufficient  to  support  the  verdict. 

Judgment  and  order  affirmed. 

Morrison,  C.  J.,  Ross,  J.,  McKinstry,  J.,  Myrick,  J., 
and  Sharpstein,  J.,  concurred. 


[No.  20192.     In  Bank.  —  August  26,  1886.] 

THE  PEOPLE,  Respondent,  v.  JUNG  QUNG  SING, 

Appellant. 

Criminal  Law  —  Murdeb  —  Pronouncing  Judgment  —  Pre- 
liminary Requirements.  —  The  defendant  was  convicted  of  mur- 
der in  the  first  degree.  When  he  appeared  for  judgment,  the 
court  informed  him  of  the  information  presented  aeainst  him  for 
the  crime  of  murder,  of  his  arraignment  and  plea  of  not  guilty,  of 
his  trial  and  the  verdict  finding  him  guilty  of  murder  in  the  first 
degree.  He  was  then  asked  whether  he  had  any  legal  cause  to 
show  why  judgment  should  not  be  pronounced  against  him,  and 
having  replied  in  the  negative,  was  sentenced  to  be  hanged.  Eeld^ 
that  the  requirements  of  section  1200  of  the  Penal  Code  were 
sufficiently  complied  with. 

Id.  —  Presence  of  Defendant  upon  Return  of  Verdict  —  Record 
WHEN  Sufficiently  Shows.  —  The  record  in  a  prosecution  for 
felony  sufficiently  shows  that  the  defendant  was  present  in  court 
when  the  verdict  against  him  was  received,  if  it  recites  that  the 
parties  and  their  attorneys  were  present  at  every  stage  of  the 
proceedings,  and  that  upon  the  discharge  of  the  jury  the  defendant 
was  remanded  to  the  custody  of  the  sheriff. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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M.  E.  Power,  and  C.  L.  Witten,  for  Appellant. 

Attorney-General  Marshall,  Howell  C.  Moore,  and  D, 
W.  Burchard,  for  Respondent. 

McKee,  J. —  This  is  an  appeal  from  a  judgment  of  con- 
viction of  murder  in  the  first  degree. 

It  is  assigned  as  error  that  the  judgment  pronounced 
against  the  defendant  is  not  in  conformity  with  section 
1200  of  the  Penal  Code  which  reads:  "When  the  de- 
fendant appears  for  judgment,  he  must  be  informed  by 
the  court,  or  by  the  clerk  under  its  direction,  of  the  na- 
ture of  the  charge  against  him,  and  of  his  plea,  and  the 
verdict,  if  any  thereon,  and  must  be  asked  whether  he  has 
any  legal  cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him." 

According  to  this  law,  a  defendant  under  conviction 
in  a  criminal  action,  before  judgment  can  be  legally  pro- 
nounced against  him,  is  entitled  to  be  informed  of  the 
nature  of  the  charge  against  him,  and  of  the  verdict  of 
conviction  upon  which  the  sentence  of  the  law  has  to  be 
pronounced,  so  that  he  may  have  an  opportunity  of  ex- 
ercising his  right  to  show  cause  against  pronouncing 
judgment.  If  the  court  should  pronounce  judgment 
without  giving  defendant  the  required  information  in  the 
mode  prescribed  by  the  law,  the  judgment  pronounced 
would  be  irregular  and  voidable.  The  right  of  the  defend- 
ant under  conviction  to  be  informed  before  judgment  of 
the  proceedings  against  him  which  have  resulted  in  his 
conviction  is  therefore  a  substantial  right. 

But  there  was  no  denial  of  the  right  in  this  case.  The 
judgment  recites: — 

"The  district  attorney,  with  the  defendant  and  his 
counsel,  M.  E.  Power  and  C.  L.  Witten,  Esqs.,  came  into 
court.  The  defendant  was  duly  informed  by  the  court  of 
the  information  presented  against  him  for  the  crime 
of  murder  on  the  twenty-seventh  day  of  October,  1885, 
of  his  arraignment  and  plea  of  not  guilty,  of  his  trial, 
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and  the  verdict  of  the  jury  on  the  twenty-seventh  day  of 
January,  1886,  *  guilty  of  murder  in  the  first  degree.'  The 
defendant  was  then  asked  if  he  had  any  legal  cause  to 
show  why  judgment  should  not  be  pronounced  against  him, 
to  which  he  replies  that  he  has  none.  And  no  sufficient 
cause  being  shown  or  appearing  to  the  court,  thereupon  the 
court  renders  its  judgment. 

"  That  whereas  the  said  Jung  Qung  Sing  having  been 
duly  convicted  in  this  court  of  the  crime  of  murder  in 
the  first  degree,  it  is  therefore  ordered,  adjudged,  and 
decreed  that  judgment  of  death  be  and  is  hereby  pro- 
nounced and  entered  against  the  said  defendant,  Jung 
Qung  Sing,  and  that  he  be  by  the  sheriff  of  Santa  Clara 
County,  at  the  place  provided  by  law,  hanged  by  the  neck 
until  he  be  dead.  The  defendant  was  then  remanded  to 
custody." 

It  is  said  these  recitals  are  insufficient  to  show  that 
the  defendant  was  properly  informed  of  the  nature  of 
the  charge  against  him,  or  that  he  was  asked  if  he  had 
any  cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him.  But  the  statement  by  the  court 
of  the  specific  crime  with  which  defendant  was  charged, 
and  of  which  he  had  been  convicted,  was  sufficiently 
explicit  as  to  the  nature  of  the  charge  and  the  con- 
viction, as  preliminary  to  the  question  by  which  the  de- 
fendant was  asked  if  he  had  any  legal  cause  to  show 
why  judgment  should  not  be  pronounced.  Unless  there 
exist  some  legal  cause  against  pronouncing  judgment, 
the  court  was  bound  to  proceed.  (Pen.  Code,  sees.  1201, 
1202.)  The  question  which  the  court  asked  of  the  defend- 
ant was  in  the  exact  form  prescribed  by  the  law.  And  the 
judgment  pronounced  is  according  to  law. 

The  next  assignment  of  error  is,  that  the  record  nowhere 
states  that  the  defendant  was  present  in  court  when  the 
verdict  was  received. 

There  is  no  doubt  that  in  case  of  felony  a  verdict  re- 
ceived in  the  absence  of  the  defendant  would  be  void. 
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(Penal  Code,  sec.  1148;  People  v.  Beauchamp,  49  Cal.  41.) 
The  defendant  must  therefore  be  personally  present  when 
the  jury  render  their  verdict.  But  the  record  of  the 
case  shows  that  "the  parties*'  and  their  attorneys  ap- 
peared at  every  stage  of  the  proceedings  from  the  day 
that  the  cause  was  called  for  trial  until  the  verdict  was 
received  and  the  jury  discharged.  And  as  the  "  parties  " 
to  a  criminal  action  are  the  people  on  the  one  hand  and 
the  defendant  on  the  other,  it  must  be  presumed  that  the 
defendant  was  personally  present  Besides,  the  entry  on 
the  minutes  of  the  court  as  to  the  return  of  the  verdict 
shows  that  when  the  verdict  as  announced  was  entered 
and  read  to  the  jury  the  court  ordered  the  jury  discharged, 
and  the  defendant  remanded  to  the  custody  of  the  sheriff, 
which  was  done. 

It  is  not  claimed  that  the  trial  was  had  in  the  absence 
of  the  defendant.  No  motion  for  a  new  trial  was  made 
on  that  ground  under  section  1181  of  the  Penal  Code. 
Moreover,  the  amended  record,  filed  upon  a  suggestion  of 
diminution  of  the  record,  shows  conclusively  that  the  de- 
fendant was  personally  present  at  all  times  during  the  trial 
of  the  cause;  therefore  the  assignment  of  error  is  not 
true. 

The  motion  to  strike  from  the  files  the  amended  rec- 
ord must  be  denied  and  the  judgment  affirmed. 

It  is  so  ordered. 

Morrison,  C.  J.,  Thornton,  J.,  Sharpstein,  J.,  Mc- 
KiNSTRY,  J.,  and  Myrick,  J.,  concurred. 

Ross,  J.,  concurred  in  the  judgment. 
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[No.  20162.    In  Bank. ^August  26,  1886.] 

THE  PEOPLE,  Respondent,  v.  PEDRO  PACHECO, 

Appellant. 

Rape  —  Infobmation  —  Allegation  op  Resistance.  —  An  allega- 
tion in  an  information  for  rape  that  the  act  waa  committed  by 
force  and  violence,  and  against  the  will  and  consent  of  the  female, 
is  equivalent  to  a  statement  that  she  resisted,  but  that  her  re< 
Bistance  was  overcome  by  violence,  or  that  she  was  prevented  from 
resistinff  by  threats  of  immediate  and  great  bodily  harm,  accom- 
panied by  apparent  power  of  execution;  and  under  such  an  allega- 
tion, evidence  that  she  resisted  or  was  prevented  from  resisting  la 
admissible. 

Instbuction  need  not  be  Repeated.  —  The  refusal  to  give  instruc- 
tions which  have  already  been  given  in  substance  is  not  error. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  refusing  a  new 
trial. 

/.  H.  Campbell,  for  Appellant. 

Attorney-General  Marshall,  Howell  C  Moore,  and  D. 
W.  Burchard,  for  Respondent. 

Myrick,  J. —  1.  The  defendant  was  accused  by  infor- 
mation of  the  crime  of  rape,  the  act  being  charged  to  have 
been  "committed  by  force  and  violence,  and  against  the 
will  and  consent  of  the  person  named  as  the  subject  of 
the  act.'*  Objection  is  made  that  the  information  did 
not  contain  an  element  of  resistance  on  the  part  of  the 
person;  that  subdivisions  3  and  4  of  section  261  of  the 
Penal  Code  have  made  resistance  or  prevention  of  resist- 
ance an  element  necessary  to  be  alleged  in  order  to  state 
the  offense. 

We  are  of  opinion  that  when  the  information  stated 
that  the  act  was  committed  by  force  and  violence,  and 
against  the  will  and  consent  of  the  female,  it  was  sub- 
stantially equivalent  to  stating  that  she  resisted,  but  that 
her  resistance  was  overcome  by  violence,  or  that  she  was 
prevented  from  resisting  by  threats  of  immediate  and  great 
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bodily  harm,  accompanied  by  apparent  power  of  execu- 
tion. 

Under  the  information  as  it  reads,  it  was  competent  to 
prove  that  the  act  was  committed  under  the  circumstances 
provided  for  in  either  of  the  subdivisions  referred  to. 

2.  There  was  some  evidence  before  the  jury  as  to  acts 
of  resistance,  and  some  evidence  as  to  prevention  of  fur- 
ther resistance, —  sufficient,  at  all  events,  for  the  consider- 
ation of  the  jury.  The  instructions  to  the  jury  upon 
this  subject  were  as  favorable  to  the  defendant  as  he  was 
entitled  to.  We  see  no  error  in  the  action  of  the  court  as 
to  the  instructions  refused.  All  instructions  to  which  the 
defendant  was  entitled  were  given,  either  in  the  instructions 
allowed  or  in  the  general  charge. 

Judgment  and  order  affirmed. 

McKee,  J.  McKiNSTRY,  J.,  Ross,  J.,  Sharpstein,  J., 
and  Morrison,  C.  J.,  concurred. 


[No.  11096.     Department  One.  —  August  27,  1886.] 

JAMES  McCORMICK,  Administrator  etc.  of  An- 
TONE  Phillips,  Deceased,  Respondent,  v.  ALEXAN- 
DER ROSSI,  Appellant. 

Contract  for  Sale  of  Land  —  Forfeiture  —  Failure  to  Pay  Pur- 
chase Price.  —  The  failure  of  the  vendee  under  a  contract  for 
the  sale  of  land  to  pay  the  purchase  price  within  the  time  stipu- 
lated, or  to  pertorm  other  conditions  of  the  contract,  is  no  ground 
for  a  decree  in  equity  declaring  a  forfeiture  of  his  rights.  A  court 
of  equity  will  never  enforce  a  penalty  or  forfeiture. 

Appeal   from  a  judgment  of  the  Superior  Court  of 
Placer  County. 

The  facts  are  stated  in  the  opinion. 


Aug.  1886.]  McCoRMiCK  v.  Rossi. 475 

Hale  &  Craig,  and  D.  W.  Spear,  for  Appellant. 
/.  E.  Prewett,  for  Respondent. 

Belcher,  C.  C. —  This  is  an  action  upon  a  contract  made 
by  the  plaintiff's  intestate  for  the  sale  of  a  mining  claim 
to  the  defendant  for  the  sum  of  six  thousand  five  hundred 
dollars. 

It  is  alleged  in  the  complaint  that  the  defendant  had 
paid  only  thirteen  hundred  dollars  of  the  agreed  purchase 
price;  that  he  had  failed  to  work  the  mine  as  required  by 
the  contract;  that  the  full  amount  of  the  purchase-money 
had  become  due;  and  that  in  consequence  of  his  failure  to 
pay  the  same  he  had  by  the  terms  of  the  contract  forfeited 
all  his  rights  thereunder. 

The  prayer  is,  that  it  be  "  decreed  that  defendant  has 
committed  a  breach  of  said  contract,  and  has  forfeited  all 
his  rights  thereunder  and  to  the  possession  of  said  prop- 
erty." 

The  defendant  in  his  answer  alleged  that  he  had  paid 
$1,504.50  of  the  purchase  money;  and  he  denied  that  by 
not  paying  the  balance  thereof  or  otherwise  he  had  failed 
to  comply  with  the  terms  of  the  contract,  or  had  forfeited 
all  or  any  of  his  rights  under  it. 

Judgment  was  entered  declaring  forfeited  all  the  defend- 
ant's rights  under  the  contract,  and  ordering  the  possession 
of  the  property  to  be  restored  to  the  plaintiff;  and  the  de- 
fendant appealed. 

In  Keller  v.  Lewis,  53  Cal.  118,  the  court  said :  "  It  is  a 
universal  rule  in  equity  never  to  enforce  either  a  penalty 
or  forfeiture.  (2  Story's  Eq.  Jur.  sec.  1319,  and  cases 
cited.)  On  the  contrary,  equity  frequently  interposes  to 
prevent  the  enforcement  of  a  forfeiture  at  law."  Judg- 
ment declaring  a  forfeiture  had  been  entered  in  that  case 
and  was  reversed.  This  case  is  in  all  essential  particulars 
like  that,  and  the  judgment  here  should  also  be  reversed, 
and  the  cause  remanded,  with  leave  to  the  plaintiff  to  amend 
bis  complaint  if  so  advised. 
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Searls,  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  cause  remanded, 
with  leave  to  the  plaintiff  to  amend  his  complaint  if  so 
advised. 


[No.  9110.    Department  One.  —  August  27,  1886.] 

WILLIAM  HAYWARD,  Respondent,  v.  JOHN  MAN- 
ZER et  al..  Appellants. 

Dedication  —  Filing  and  Recording  Map  —  Acceptance  by  Pub- 
lic. —  The  filing  and  recording  of  a  map  of  a  tract  of  land,  cer- 
tain portions  of  which  are  delineated  thereon  as  public  streets,  is 
a  mere  offer  of  dedication  to  the  public  of  the  streets,  which  does 
not  become  effectual  as  an  irrevocable  dedication  until  its  accep- 
tance  by  the  public.  Such  an  acceptance  is  ordinarily  made  mani- 
fest by  a  use  on  the  part  of  the  public  for  such  a  length  of  time 
as  will  be  sufficient  to  evince  its  acceptance  of  the  dedication  as 
intended  to  be  made. 

Td.  —  Dedication  of  Street  —  Non-acceptance  fob  Twenty  Years. 
—  The  owner  of  a  tract  of  land  caused  a  map  thereof  to  be  made 
and  recorded,  on  which  the  Xocub  in  quo  was  delineated  as  a 
public  street.  About  one  year  afterwards,  he  conveyed  a  portion 
of  the  land,  including  the  locus  in  quo,  to  the  plaintiff,  who  im- 
mediately entered  into  the  exclusive  possession  thereof,  and  so  re- 
mained lor  a  period  of  twenty  years,  claiming  the  same  adversely 
to  the  whole  world.  During  this  time,  the  locus  in  quo  had  never 
been  accepted  or  used  by  the  public  as  a  street.  Held,  that  the  land 
had  never  been  dedicated  as  a  public  street. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Mastick,  Belcher  &  MasUck,  for  Appellants. 

Colin  Campbell,  and  TUden  &  Tilden,  for  Respondent. 

Foote,  C. —  The  plaintiff,  Hay  ward,  brought  an  action 
to  recover  damages  for  trespass  committed,  as  he  alleged, 
by  defendants,  the  marshal  and  board  of  trustees  of  the 
town   of  Hayward.      He  complained   that  they  had   un- 
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lawfully  intruded  upon  his  land,  and  torn  down  his 
fences,  cut  down  and  dug  up  his  trees,  and  threw  open 
his  land  for  use  as  a  public  highway  of  that  town.  He 
prayed  for  damages  against  them  for  the  acts  of  trespass 
committed,  and  for  a  perpetual  injunction  to  prevent  them 
and  their  successors,  etc.,  from  the  commission  of  further 
acts  of  that  nature. 

The  cause  was  tried  by  the  court  without  a  jury.  The 
plaintiff  obtained  a  judgment  for  fifty  dollars  and  costs 
of  action,  and  that  the  defendants  be  enjoined  as  prayed 
for.  From  that  and  an  order  denying  a  new  trial  the  de- 
fendants appealed. 

The  principal  grounds  for  the  reversal  of  the  judgment 
and  order  relied  on  are,  that  the  evidence  was  insufficient 
to  justify  the  findings,  but  conceding  it  to  have  been  suffi- 
cient, that  upon  such  findings  the  judgment  should  have 
been  for  the  defendants. 

Upon  a  careful  examination  of  the  whole  record,  we  are 
convinced  that  the  findings  are  sustained  by  sufficient  evi- 
dence. 

They  are  as  follows : — 

"  1.  That  plaintiff  and  his  grantors  have  been  in  posses- 
sion of  the  land  and  premises  in  complaint  described,  claim- 
ing as  owners  and  exercising  acts  of  ownership  over  same, 
for  about  the  period  of  twenty  years. 

"That  for  about  four  years  prior  to  the  commence- 
ment of  this  suit  plaintiff  inclosed  the  premises  in  dis- 
pute (as  a  portion  of  the  larger  tract  owned  by  him  for 
several  years  prior  thereto)  with  a  substantial  picket 
fence. 

"  That  two  rows  of  trees  were  planted  on  said  premises, 
—  one  by  plaintiff's  grantor,  and  one  by  plaintiff, —  one 
of  said  rows  of  trees  running  near  the  line  of  plaintiff's 
fence. 

"  That  said  land  was  graded  or  filled  in  by  plaintiff. 

"  2.  That  in  February,  1877,  defendants  tore  down  the 
fence  upon  said   land  and  entered  thereon   for  the  pur- 
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pose  of  opening  a  street  over  it.  That  they  did  this 
under  an  order  or  resolution  of  the  board  of  trustees  of 
said  town  of  Hayward,  who  claim  that  the  paramount 
owner  of  the  land  had  dedicated  it  to  public  use  as  a 
street  of  said  town.  That  defendants  John  Manzer, 
Thomas  A.  Cunningham,  Joseph  Pimental,  L.  Livikin, 
and  J.  D.  Austin  constitute  said  board  of  trustees,  and 
that  defendant  Horn  is  the  marshal  of  said  town,  and 
that  they  were  such  officers  at  the  time  of  the  commence- 
ment of  these  proceedings.  That  in  1854,  Guillermo 
Castro,  claiming  to  be  the  owner  of  and  being  in  posses- 
sion of  the  rancho  San  Lorenzo,  claiming  same  under  a 
Mexican  grant,  caused  to  be  made  a  map  of  that  part  of 
the  rancho  on  which  he  laid  out  a  town  called  San  Lorenzo 
(now  the  town  of  Hayward).  That  said  map  was  filed  in 
the  recorder's  office  of  the  county  of  Alameda. 

"  That  upon  this  map  a  street  called  Castro  Street  was 
laid  out  and  diflferently  located  from  the  location  of  a 
street  called  by  the  same  name  upon  a  second  and  subse- 
quent map  of  said  town.  That  some  few  sales  were  made 
under  said  map. 

"  4.  That  in  1856  said  Castro  caused  a  second  and 
different  map  to  be  made  and  filed  in  the  office  of  the 
recorder  of  said  Alameda  County  of  said  town  of  San 
Lorenzo  (now  Hayward),  altering  the  first  plan  of  said 
town,  and  increasing  the  si:^e  of  the  blocks,  and  materially 
changing  said  town  from  what  it  was  as  delineated  on 
said  map  of  1854,  and  upon  which  said  last-named  map 
of  1856  said  Castro  Street  is  located  farther  to  the  south- 
west than  upon  said  map  of  1854. 

"  That  said  Castro  Street  as  laid  down  on  said  map  of 
1856  extended  north  36"^  24'  west  through  said  town,  and 
intersected  a  country  road  leading  from  San  Leandro  to 
the  Mission  of  San  Jose,  south  of  a  line  on  the  said  last- 
named  map  marked  Pierce  Street,  and  south  of  the  land 
of  plaintiff  (in  dispute).  That  south  of  the  intersection 
of  said  Castro  Street  with  the  county  road,  Castro  Street 
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was  opened  and  used  as  a  public  road,  but  not  on  the  north 
of  said  point 

"  That  said  Castro  Street  as  delineated  on  said  map 
extended  several  blocks  to  the  north  of  Pierce  Street,  but 
was  not  opened  or  used  as  aforesaid.  That  both  said 
maps  were  filed  in  said  recorder's  office  of  Alameda 
County  before  the  United  States  patent  was  acquired  to  said 
rancho  San  Lorenzo.  That  some  sales  were  made  under 
said  map  of  1856. 

"  6.  That  in  1856,  Castro  conveyed  to  plaintiff  a  por- 
tion of  said  rancho,  lying  north  of  Pierce  Street  and  east 
of  the  country  road,  and  including  said  Castro  Street  as 
delineated  in  said  map  of  1856,  and  included  in  such  con- 
veyance. That  the  county  road  was  recognized  as  a  boun- 
dary in  said  conveyance. 

"  6.  That  in  1858  and  1859,  Castro  mortgaged  the  re- 
mainder of  his  rancho,  including  that  portion  of  it  on 
which  the  town  had  been  laid  out.  That  said  mortgages 
were  foreclosed,  and  the  mortgaged  premises  passed  by 
judicial  sales  under  decree  of  foreclosure  to  F.  D.  Ather- 
ton,  who,  as  owner  thereof,  in  1862  made  and  filed  a  new 
map  of  the  town  of  Hayward,  on  which  said  Castro  Street 
as  delineated  is  cut  off  at  its  intersection  with  the  county 
road  at  the  point  hereinbefore  mentioned,  and  that  Cas- 
tro Street  as  therein  delineated  does  not  embrace  any  part 
of  the  land  in  dispute.  That  a  great  many  sales  of  land 
have  been  made  by  reference  to  said  map. 

"  That  said  town  of  Hayward  was  incorporated  in  1876, 
and  that  the  board  of  trustees  constituted  under  said  in- 
corporation accepted  the  alleged  dedication  under  the  map 
made  and  filed  by  Guillermo  Castro  in  1856. 

"  That  there  are  various  shade  and  ornamental  trees  on 
said  land,  which  defendants  have  threatened  and  intend  to 
cut  down  and  destroy." 

Before  a  person's  land  can  be  declared  a  public  high- 
way, it  must  be  clearly  proven  that  the  same  has  been 
dedicated  as  such;  and  when  it  is  undertaken  by  city  au- 
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thorities  to  remove  fences  or  improvements  therefrom  as 
a  nuisance,  they  must  affirmatively  show  such  a  dedica- 
tion.    Tate  V.  City  of  Sacramento,  50  Cal.  242.) 

When  Guillermo  Castro  on  the  thirtieth  day  of  Sep- 
tember, 1856,  within  a  year  of  the  time  of  filing  the  map 
of  1856.  of  the  town  of  San  Lorenzo  (now  Hayward), 
deeded  to  the  plaintiff  a  portion  of  Castro  Street  as  laid 
down  on  said  map,  and  bounded  the  tract  of  land  which 
he  thus  conveyed  by  the  county  road  on  the  west,  the 
public  had  never  accepted  or  used  the  part  of  the  street 
including  the  land  in  dispute  here  as  intended  to  be  ded- 
icated; and  the  town  of  Hayward  had  not  then  been  in- 
corporated. It  is  therefore  evident  that  the  deed  above  re- 
ferred to  was  a  complete  revocation  by  Castro  of  his  al- 
leged dedication  so  far  as  it  affected  the  public,  howsoever 
it  may  have  been  as  to  the  few  persons  who  had  purchased 
lots  according  to  said  map,  whose  rights  in  the  premises 
we  do  not  now  determine. 

By  the  filing  of  that  map  and  having  it  recorded, 
Castro  merely  made  an  offer  of  dedication  to  the  public 
of  the  streets :  which  were  shown  by  said  map,  which 
offer  could  not  become  effectual  as  an  irrevocable  dedi- 
cation to  the  public  use  until  its  acceptance  by  the  pub- 
lic. {People  v.  Williafns,  64  Cal.  498-502;  San  Francisco 
V.  Canavan,  42  Cal.  542-548 ;  San  Francisco  v.  Caldenvood, 
31  Cal.  589;  Washburn  on  Easements,  132;  Harding  v. 
Jasper,  14  Cal.  647;  Child  v.  Chappel,  9  N.  Y.  257.) 

Such  acceptance  is  ordinarily  made  manifest  by  a  use 
on  the  part  of  the  public  for  such  a  length  of  time  as  will 
be  sufficient  to  evince  its  acceptance  of  the  dedication  as 
intended  to  be  made.  (Washburn  on  Easements,  139, 
140.) 

It  does  not  appear  by  the  record  that  the  public  or 
the  defendants,  either  before  or  after  the  deed  of  revoca- 
tion made  by  Castro,  ever  used  Castro  Street  at  the  place 
where  it  was  originally  designed  to  impinge  upon  the  plain- . 
tiff's  land;  but  it  appears  that  by  preference  the  public 
had    always    from    its    estabHshment    used    the    counts 


Aug.  1886.]  Hay  WARD  v.  Manzer.  481 

road  instead,  that  road  having  been  about  the  year  1855 
laid  out  as  a  public  thoroughfare  (somewhat  identical 
with  Castro  Street,)  by  the  proper  authorities  of  Alameda 
County. 

Any  right  the  public  or  the  defendants  may  have  had 
to  use  the  land  in  dispute  as  part  of  Castro  Street  was 
never  availed  of;  and  as  the  plaintiff  during  the  period 
of  about  twenty  years  had  by  himself  or  his  grantors 
been  in  the  exclusive  possession  of  such  part  of  said 
street,  his  right  thereto  had  become  paramount  to  that 
of  the  public  or  the  town  of  Hayward. 

In  other  words,  the  plaintiff  by  himself  or  his  grantors 
claimed  and  held  possession  of  the  land  in  controversy 
for  twenty  years  adverse  to  the  whole  world,  and  neither 
the  public  nor  the  defendants  had  at  any  time  accepted 
or  used  that  land  as  intended  to  be  dedicated  by  Castro. 

Hayward's  effort,  as  disclosed  by  the  record,  is  not  tc 
hold  possession  by  means  of  the  statute  of  limitations  of 
a  portion  of  what  in  fact  had  once  been  a  public  highway. 
It  is  to  retain  possession  of  land  which  in  fact  had 
never  been  accepted  nor  used  as  the  public  highway, 
and  had  been  in  his  adverse  possession  for  twenty  years. 

Such  being  the  case,  the  proceedings  on  the  part  of  the 
authorities  of  the  town  of  Hayward  to  remove  a  nuisance 
from  a  public  street  was  not  authorized,  since  what  they 
claimed  to  belong  to  a  street  had  never  been  dedicated, 
used,  or  accepted  as  such. 

The  effort  made  to  devote  Hayward's  land  to  the  pub- 
lic use  as  a  street,  and  the  other  trespasses  committed 
thereon,  in  the  manner  attempted  and  partially  accom- 
plished, were  contrary  to  law,  and  the  judgment  and  order 
of  the  trial  court  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 

TJCX.    CAL. — 31 
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[No.  11433.    Department  One.  —  August  27,  1886.] 

AUGUST  HEILBRON  et  al.,  Appellants,  v.  JOHN 
HEINLEN,  Respondent. 

New  Trial  —  Notice  of  Intention  —  Striking  out  —  Want  op 
Diligence.  —  A  notice  of  intention  to  move  for  a  new  trial  can- 
not be  stricken  out  for  want  of  diligence  in  prosecuting  the  motion. 

Trespass  by  Cattle  —  Land  in  Fresno  and  Tulare  Counties  — 
Limitation.  —  In  an  action  to  recover  damages  for  trespasses  com- 
mitted by  cattle  on  land  situated  in  Fresno  and  Tulare  County, 
the  right  of  recovery  is  not  limited  to  trespasses  conunitted  within 
sixty  days  prior  to  the  commencement  of  the  action. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  from  an  order  refusing  a  new  trial  and 
from  an  order  striking  out  the  notice  of  intention  to 
move  for  a  new  trial. 

The  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  the  trespass  of  cattle  on 
lands  of  the  plaintiffs  situated  in  Fresno  and  Tulare  coun- 
ties. On  the  trial,  the  plaintiffs  offered  proof  of  tres- 
passes more  than  sixty  days  prior  to  the  commencement 
of  the  action.  The  defendant  claimed  that  under  the 
act  of  February  4,  1874,  the  plaintiffs  were  not  entitled 
to  recover  for  any  trespass  not  committed  within  sixty 
days  before  the  commencement  of  the  action,  and  objected 
to  the  proof  offered.  The  act  referred  to  was  entitled 
"  An  act  to  protect  agriculture,  and  prevent  the  trespass- 
ing of  animals  upon  private  property  in  the  counties  of 
Fresno,  Tulare,  Kern,  Ventura,  Santa  Barbara,  San  Luis 
Obispo,  and  Monterey,"  and  gave  a  remedy  by  process  in 
rem  against  the  cattle  themselves  when  taken  damage- 
feasant.  The  act  also  provided  that  if  the  owner  of  the 
land  did  not  avail  himself  of  that  remedy,  he  might 
maintain  an  action  to  recover  his  actual  damages  against 
the  owner  of  the  cattle,  provided  the  action  were  com- 
menced within  sixty  days.  The  further  facts  are  stated  in 
the  opinion  of  the  court. 
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Terry  &  Terry,  for  Appellants. 
G.  A.  Heinlen,  and  Sayle  &  Harris,  for  Respondent. 

Myrick,  J.  —  Judgment  was  entered  in  favor  of  de- 
fendant January  30,  1884.  Plaintiffs  gave  notice  of 
intention  to  move  for  a  new  trial,  the  motion  to  be 
made  on  bill  of  exceptions.  The  bill  was  served  Feb- 
ruary 12,  and  settled  April  24,  1884.  Nothing  further 
was  done  in  the  case  until  October  7,  1885,  when  the 
defendant,  on  notice,  moved  the  court  to  dismiss  plain- 
tiffs' notice  of  intention,  on  the  grounds,  among  others, 
of  negligence  and  delay  on  the  part  of  plaintiffs  in  not 
prosecuting  the  intention  to  move  for  a  new  trial,  and 
that  the  same  had  been  abandoned  by  lapse  of  time.  On 
the  same  day  plaintiffs  submitted  their  motion  for 
a  new  trial.  On  the  22d  of  October,  1885,  the  court 
granted  defendant's  motion  to  strike  out  plaintiffs'  notice 
of  intention,  and  denied  the  motion  for  new  trial.  From 
this  order  an  appeal  was  taken. 

Whatever  would  have  been  within  the  discretion  of 
the  court  in  ruling  on  a  motion  (if  made)  to  dismiss 
the  plaintiffs'  motion  for  a  new  trial  on  the  ground  of 
laches  or  failure  to  prosecute,  the  court  was  not  justified 
in  striking  out  their  notice  of  intention.  The  motion  for 
a  new  trial  should  have  been  granted,  on  the  authority 
of  Triscony  v.  Brandenstein,  66  Cal.  514.  The  court  erred 
in  confining  the  proof  by  plaintiffs  of  trespasses  committed 
by  defendant's  cattle  to  the  period  of  sixty  days  next  pre- 
ceding the  commencement  of  the  action. 

The  appeal  from  the  judgment  has  been  heretofore 
dismissed,  because  not  taken  in  time.  The  order  ap- 
pealed from,  viz.,  the  order  granting  defendant's  motion 
to  strike  out  plaintiffs'  notice  of  intention,  and  denying 
plaintiffs'  motion  for  new  trial,  is  reversed,  and  the  cause 
is  remanded. 

Morrison,  C.  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  11439.    Department  Two.  — August  27,  1886.] 

SOUTHERN  PACIFIC  RAILROAD  COMPANY,  Ap- 
pellant, V.  W.  W.  TERRY,  Respondent. 

Contract  fob  Sale  of  Land  —  Acceptance  of  Offeb  Contained 
IN  CntcuLAB  —  Railroad  Lands.  —  The  action  was  brought  to 
recover  the  possession  of  certain  land  forming  part  of  the  railroad 
lands  of  the  plaintiff.  The  defendant  settled  upon  the  land,  under 
the  provisions  of  a  printed  circular  issued  by  the  plaintiff,  inviting 
settlers  to  go  upon  its  lands  and  occupy  and  use  them  until  the 
company  was  ready  to  sell,  and  giving  to  such  settlers  the  right 
to  purchase  on  certain  terms  and  conditions,  all  of  which  the  de- 
fendant had  complied  with,  except  the  completion  of  the  purchase, 
which  the  plaintiff  refused  to  permit.  Held,  that  the  acceptance 
by  the  defendant  of  the  offer  contained  in  the  circular  constituted 
a  contract  of  sale,  and  established  the  relation  of  vendor  and 
vendee  between  the  plaintiff  and  the  defendant,  and  that  as  the 
defendant  was  rightfully  in  possession,  the  plaintiff  could  not  re- 
cover. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Curtis  &  Otis,  and  Satterwhite  &  Curtis,  for  Appellant 

Rowell  &  Rowdl,  and  H.  M.  Willis,  for  Respondent. 

McKee,  J.  —  This  is  an  action  of  ejectment.  The  de- 
manded premises  are  a  portion  of  the  railroad  lands  of 
the  Southern  Pacific  Railroad  Company,  the  plaintiff  in 
the  action. 

Defendant  settled  upon  the  lands  under  the  provisions 
of  a  printed  circular  issued  by  the  railroad  company,  in- 
viting settlers  to  go  upon  its  islands  and  occupy  and  use 
them  until  such  times  as  it  would  be  ready  to  sell,  when, 
upon  an  application  to  buy,  made  to  the  land  agent  of 
the  company,  the  company  would  sell,  at  prices  based 
upon  the  value  of  the  lands,  "  to  such  persons  as  were 
then  in  possession  by  occupation  and  cultivation  or  im- 
provements."    To  such  persons  the  circular  declared :  — 

"  If  the  settler  desires  to  buy,  the  company  gives  him 
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the  first  privilege  of  purchase  at  the  fixed  price,  which 
in  every  case  shall  only  be  the  value  of  the  lands,  with- 
out regard  to  the  improvements. 

"  It  must  be  understood  that  the  application  of  a  specu- 
lator, or  of  a  person  who  does  not  improve  or  occupy  the 
lands,  will  not,  although  received  first,  take  precedence 
or  priority  of  that  of  the  settler,  whose  application  may 
perhaps  be  filed  last  of  all. 

"  The  actual  settler  in  good  faith  will  be  preferred  al- 
ways, and  the  land  will  be  sold  to  him  as  against  every 
other  applicant." 

In  due  time  after  the  issuance  of  the  circular,  the  com- 
pany graded  its  lands,  and  fixed  the  price  per  acre  at 
which  it  proposed  to  sell  to  settlers  upon  the  lands.  The 
defendant  was  notified  of  the  fact;  and  on  the  22d  of 
June,  1883,  he  applied  to  the  land  agent  of  the  company 
to  purchase  the  demanded  premises,  upon  which  he  and 
his  family  were  then  residing,  and  which  he  had  occupied, 
cultivated,  and  improved  since  1882;  and  in  connection 
with  his  application,  he  tendered  the  twenty  per  cent  of 
the  purchase  price  required  by  the  circular  of  the  com- 
pany, and  offered  to  comply  in  all  other  particulars  with 
its  terms  and  conditions.  But  the  plaintiff  denied  his 
application,  and  refused  to  sell  him  the  land  "  on  any  terms 
whatever." 

That  the  company  could  not  legally  do,  because  the 
offer  which  it  made  to  sell  its  lands  to  actual  settlers 
having  been  accepted  by  the  defendant,  who  settled  upon 
a  portion  of  the  lands,  constituted  a  contract  of  sale,  and 
established  the  relation  of  vendor  and  vendee  between  the 
company  and  the  defendant  as  a  bona  fide  settler.  {Boyd 
V.  Brinckin,  55  Cal.  427.) 

As  vendee  of  the  land,  the  defendant  was  therefore 
rightfully  in  the  possession  at  the  commencement  of  the 
action;  and  as  he  had  offered  to  perform  the  contract 
between  him  and  his  vendor,  and  is  ready  and  willing 
to  perform  it  according  to  its  terms,   the  company  had 
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no  legal  right  to  eject  him.  Nor  could  it  refuse  to  sell 
the  land  to  him,  except  for  good  cause.  (C  P.  R.  R.  Co. 
V.  Mudd,  59  Cal.  585;  Whittier  v.  Stegc,  61  Cal.  238.) 

The  company  based  its  refusal  to  sell  upon  the  ground 
that  there  were  two  applications  made  to  purchase  the 
land,  which  raised  a  contest  about  the  right  to  purchase, 
and  that  contest  was  heard  and  determined  by  the  land 
agent  of  the  company  against  the  defendant  and  in  favor 
of  one  Randall,  the  contesting  applicant,  under  the  fol- 
lowing provision  of  the  company's  circular :  — 

"  When  there  are  two  or  more  applicants  for  the  same 
tract,  an  adjudication  of  their  respective  claims  will  be 
made  by  the  land  agent,  upon  due  notice  (thirty  days) 
given  to  the  parties,  and  the  right  to  buy  at  the  appraised 
valuation  will  be  awarded  to  the  applicant  who  shall  be 
deemed  to  have  the  most  equitable  claim." 

Randall  had  filed  an  application  to  purchase  the  land 
on  the  21st  of  April,  1883,  —  two  months  before  the  filing 
of  the  defendant's  application;  but  he  had  never  settled 
upon  the  land,  or  occupied  and  cultivated  or  improved 
it.  He  founded  his  application  upon  some  conveyances 
of  the  land  which  he  had  obtained  in  the  year  1883  from 
the  grantees  of  one  Cram,  who  in  the  year  1882 
had  occupied  and  cultivated  the  land  jointly  with  the 
defendant,  but  on  or  about  the  1st  of  December,  1882, 
vacated  and  abandoned  his  possession  in  favor  of  the 
defendant,  who  has  since  exclusively  occupied  the  land. 
Randall  was  therefore  a  mere  applicant  to  purchase  the 
land,  without  the  qualifications  required  by  the  circular 
of  the  company,  and  had  no  equitable  claim  to  the  land, 
or  any  right  to  purchase  it.  The  circular  itself  de- 
clared :  — 

"  The  company  also  wishes  it  to  be  known  that  a  mere 
application  to  buy  land,  unaccompanied  by  actual  im- 
provement or  settlement,  confers  no  right  or  privilege 
which  should  prevent  any  actual  settler  from  taking  it. 
if  vacant,  into  possession  and  cultivating  and  improving 
it." 
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The  land  agent  of  the  company  had  therefore  no  power 
to  award  to  Randall  the  land  of  which  the  defendant  was 
in  possession  as  an  actual  settler. 

We  find  no  reversible  error  in  the  record. 

Judgment  and  order  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 
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WILLIAM  S.  CHAPMAN,  Respondent,  v.  MARY 
POLACK  et  al.,  Appellants. 

Bjbctmsnt  —  Boundaries  —  Land  Included  in  Quabteb-sbction 
—  Evidence  to  Contradict  Survey.  —  The  action  was  brought  to 
recover  the  possession  of  certain  land.  The  plaintiff  is  the  owner, 
by  title  derived  from  the  United  States  government,  of  the  south- 
east quarter  of  section  13  in  township  11  north,  rause  9  west, 
Mount  Diablo  base  and  meridian,  and  the  defendant  Polack  is  the 
owner  of  the  northeast  quarter  of  the  same  section.     The  official 

Slat  of  the  approved  survey  of  the  township  located  the  premises 
1  controversy  in  the  northeast  quarter  of  the  section.  The  patent 
under  which  the  plaintiff  claims  describes  the  land  conveyed  as 
the  southeast  quarter  of  the  section,  "  according  to  the  official  plat 
of  the  survey  returned  to  the  general  land-office  by  the  surveyor- 
general.  "  Eeldy  that  neither  parol  evidence  nor  a  private  survey 
was  admissible  to  show  that  the  premises  in  controversy  were 
situated  in  the  southeast  quarter  of  the  section. 

Id.»-Map  Referred  to  in  Deed.  —  A  map  of  a  tract  of  land,  having 
lines  drawn  upon  it  marking  the  boundaries  and  the  natural  ol^ 
jects  upon  its  surface  delineated,  which  is  referred  to  in  a  deed 
containing  a  description  of  the  premises  therein  conveyed,  is  to 
be  regarded  as  giving  the  true  description  of  the  land  conveyed,  as 
much  as  if  it  was  expressly  recited  and  marked  down  in  the  deed 
itself. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Napa  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

James  F.  Stuart,  McClure  &  Dwindle,  and  H.  A.  Powell, 
for  Appellants. 

George  A,  Nourse,  for  Respondent. 
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Searls,  C.  —  This  is  an  action  of  ejectment  to  recover 
the  southeast  quarter  of  section  13  in  township  11  north, 
range  9  west,  Mount  Diablo  base  and  meridian. 

The  action  was  brought  in  the  county  of  Sonoma, 
transferred  to  the  county  of  Napa,  and  there  tried  by  the 
court  without  a  jury,  and  judgment  rendered  in  favor  of 
plaintiff,  from  which  judgment,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeal. 

The  following  are  the  facts  and  conclusions  of  law  in 
the  cause  as  found  by  the  court :  — 

"  FINDINGS    OF    FACT. 

*'  1.  At  the  commencement  of  this  action,  and  ever 
since  the  sixteenth  day  of  April,  A.  D.  1878,  the  plaintiff 
was  and  still  is  the  owner  in  fee-simple  absolute  of  the 
premises  described  in  the  complaint,  being  the  southeast 
quarter  of  section  13  in  township  11  north,  range  9  west, 
from  the  Mount  Diablo  base  and  meridian,  according  to 
the  United  States  government  survey. 

"  2.  At  the  commencement  of  this  action  the  defend- 
ants were  and  still  are  in  possession  of  the  Geyser  Hotel, 
so  called,  and  the  cottages  appurtenant  thereto. 

'*  3.  Said  hotel  and  cottages  are  and  then  were  situate 
and  standing  on  said  quarter-section,  and  are  and  were 
a  part  thereof.     I  further  find,  as 

"  CONCLUSIONS   CF    LAW, 

"  1.  That  plaintiff  is  and  was  at  the  commencement  of 
this  action  entitled  to  the  possession  of  the  said  quarter- 
section  of  land  described  in  the  complaint,  with  its  appur- 
tenances, including  said  Geyser  Hotel  and  the  cottages  ap- 
purtenant thereto. 

"  2.  That  plaintiff  is  entitled  to  a  judgment  against  the 
defendants  in  this  action  for  recovery  of  said  quarter- 
section  of  land,  including  said  hotel  and  cottages,  and  for 
the  costs  of  this  action. 

"  Let  judgment  be  entered  accordingly. 

"  Wm.  C.  Wallace,  Superior  Judge." 
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The  defendant  Mary  Polack  is  the  owner  of  the  north- 
east quarter  of  section  13  in  township  11  north,  of  range 
9  west,  Mount  Diablo  base  and  meridian,  according  to  the 
United  States  government  survey. 

Upon  this  quarter-section  of  land  as  she  contends,  but 
on  the  southeast  quarter  of  the  same  section  as  plaintiff 
claims,  defendant  Polack  had  a  hotel  known  as 
the  Geyser  Hotel,  with  certain  cottages  appurtenant 
thereto. 

The  whole  case  turned  at  the  trial,  not  upon  the  title 
to  the  respective  quarter-sections  of  land,  for  that  was  es- 
tablished beyond  dispute,  but  upon  the  location  of  the  di- 
viding line  between  these  quarter-sections. 

If  the  line  running  through  the  center  of  section  13 
from  east  to  west,  and  dividing  the  northeast  quarter 
from  southeast  quarter,  runs  north  of  the  hotel  and 
cottages,  then  the  judgment  of  the  court  below  is  correct; 
if  on  the  contrary  that  line  runs  south  of  the  buildings,  de- 
fendants were  entitled  to  judgment. 

There  was  testimony  (introduced  under  objection)  tend- 
ing to  show  that  a  line  drawn  east  and  west  midway  between 
the  north  and  south  boundaries  of  the  section  runs  north 
of  the  buildings,  and  includes  them  in  the  southeast  quar- 
ter and  the  court  below  adopted  this  testimony  as  true  in  its 
findings  and  judgment. 

Defendants,  however,  at  the  trial  and  on  the  motion  for 
a  new  trial,  contended:  1.  That  the  theory  of  plaintiff  is 
incorrect  as  a  matter  of  fact;  and  2.  That  the  govern- 
ment survey  has  fixed  the  lines  of  demarkation  and  sit- 
uation of  the  hotel  and  buildings,  and  that  as 
thus  established  under  the  approved  survey  they  are  all  in 
the  northeast  quarter  of  the  section,  and  that  such  approved 
survey  is  conclusive  and  must  prevail,  whether  right  or 
wrong,  and  that  to  admit  evidence  to  the  contrary  was 
error. 

The  defendant  Forsyth  was  a  tenant  under  his  co-de- 
fendant.   Mary    Polack,    the    genesis    of    whose    title    to 
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the  northeast  quarter  of  section  13  was  founded  upon  cer- 
tain school-land  warrants  located  in  1854  upon  that  and 
adjoining  lands.  The  land  being  unsurveyed,  the  act  of 
the  legislature  of  the  state  of  California  of  May  3,  1852, 
gave  to  the  purchaser  and  locator  of  such  warrants  the 
right  to  possession  until  surveyed  by  the  United 
States. 

On  the  18th  of  April,  1859,  an  act  was  passed  under 
'jvhich  parties  holding  school-land  warrants  were  per- 
mitted to  procure  title.  On  the  1st  of  September,  1862, 
Mary  Polack  procured  a  survey  of  the  premises  to  be 
made,  and  relocated  the  school-land  warrants,  which 
survey  was  approved  by  the  surveyor-general  of  California, 
and  the  warrants  canceled  in  payment  for  the  land,  and 
a  certificate  of  purchase  issued  to  her. 

On  the  fourteenth  day  of  January,  1868,  the  map  of 
the  official  survey  of  said  lands  by  the  government  of 
the  United  States  was  filed  in  the  proper  United  States 
land-office,  and  thereafter  such  steps  were  taken,  that, 
the  land  having  been  listed  to  the  state  of  California,  a 
patent  issued  to  Mary  Polack  under  date  of  February  7, 
1882,  from  said  state  of  California. 

Upon  the  official  plat  of  the  approved  survey  of  town- 
ship No.  11  north,  of  range  No.  9  west,  Mount  Diablo 
base  and  meridian,  a  certified  copy  of  which  is  in  evidence, 
the  Geyser  Hotel  is  platted  and  located  in  the  northeast 
quarter  of  section  13. 

In  other  words,  the  dividing  or  quarter-section  line  cast 
and  west  through  section  13,  runs  south  of  the  buildings 
in  dispute,  and  if  conclusive  gives  the  demanded  premises 
to  defendants. 

It  appears  from  the  official  report  of  the  deputy  sur- 
veyor by  whom  the  survey  was  made,  that  township  No. 
11  north,  range  9  west,  is  of  such  a  rough,  broken,  moun- 
tainous character  that  many  of  its  lines  could  not  be 
run    and    its    comers    established    by    actual    and    direct 
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measurement,  and  that  the  points  were  in  such  cases  es- 
tablished by  triangulation. 

The  northeast  corner  of  section  13,  which  section  con- 
tains the  demanded  premises,  was  thus  established,  as 
also  the  northwest  and  southwest  corners  of  the  same 
section,  and  the  quarter-section  corner  on  the  west  line 
of  and  between  sections  13  and  14.  So  far  as  we  can  de- 
termine from  the  field-notes,  the  southeast  corner  of  the 
section  and  the  quarter-section  on  the  east  line  of  section 
13  were  not  established,  except  by  triangulation,  and  the 
east  line  of  section  13  was  not  run  upon  the  ground. 

The  following  are  some  of  the  principles  for  determin- 
ing the  boundaries  and  contents  of  the  several  sections, 
half-sections,  and  quarter-sections  of  the  public  lands  un- 
der the  laws  of  Congress :  — 

"  1.  All  the  corners  marked  in  the  surveys  returned 
by  the  surveyor-general  shall  be  established  as  the  proper 
corners  of  sections  or  subdivisions  of  sections  which  they 
were  intended  to  designate,  and  the  corners  of  half  and 
quarter  sections  not  marked  on  the  surveys  shall  be  placed 
as  nearly  as  possible  equidistant  from  those  two  corners 
which  stand  on  the  same  line. 

"  2.  The  boundary  lines  actually  run  and  marked  in 
the  surveys  returned  by  the  surveyor-general  shall  be  es- 
tablished as  the  proper  boundary  lines  of  the  sections 
or  subdivisions  for  which  they  were  intended,  and  the  length 
of  such  lines  as  returned  shall  be  held  and  consid- 
ered as  the  true  length  thereof;  and  the  boundary  lines 
which  have  not  been  actually  run  and  marked  shall  be 
ascertained  by  running  straight  lines  from  the  estab- 
lished corners  to  the  opposite  corresponding  corners; 
but  in  those  portions  of  the  fractional  townships  where 
no  such  opposite  corresponding  corners  have  been  or  can 
be  fixed,  the  boundary  lines  shall  be  ascertained  by  running 
from  the  established  corners  due  north  and  south  or  east 
and  west  lines,  as  the  case  may  be,'*  etc.  (R.  S.  U.  S.,  sec. 
2396.) 
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The  official  township  plat  shows  the  line  of  demarka- 
tion  between  the  north  and  south  half  of  section  13, 
shows  Pluton  Creek  to  run  through  the  northeast  quarter 
of  the  section,  and  Devil's  Canon  to  run  in  a  southerly 
direction,  and  to  enter  Pluton  Creek  within  said  quarter- 
section,  and  locates  the  Geyser  Hotel  on  the  south  bank 
of  the  creek,  and  nearly  opposite  the  mouth  of  such  canon, 
and  in  said  northeast  quarter  of  the  section. 

It  was  under  this  survey  and  plat  that  defendant  Po- 
lack purchased. 

Georgie  McBride,  the  grantor  of  plaintiff,  subsequently, 
and  on  the  ninth  day  of  November,  1877,  received  a  patent 
from  the  government  of  the  United  States  for  the  south- 
east quarter  of  the  same  section,  "  according  to  the  official 
plat  of  the  survey  of  the  said  lands  returned  to  the  general 
land-office  by  the  surveyor-general." 

The  testimony  is  ample  to  show  that  all  the  parties, 
until  a  recent  period,  regarded  the  hotel  as  being  on  the 
northeast  quarter  of  the  section.  Georgie  McBride,  the 
grantor  of  the  plaintiff,  in  making  proof  of  her  residence 
as  a  pre-emptor,  testified  to  having  resided  upon  the  south- 
east quarter,  except  when  at  the  Geyser  Hotel,  on  the  north- 
east quarter  of  the  section. 

Plaintiff,  Chapman,  was  an  applicant  for  the  purchase 
of  the  northeast  quarter  of  the  section,  and  in  a  contest 
for  such  purchase,  and  in  litigating  between  these  par- 
ties and  those  in  privity  of  estate  with  them,  it  is  quite 
apparent  that  until  a  recent  period  the  hotel  property  was 
regarded  as  being  upon  the  northeast  quarter  of  the  sec- 
tion, as  delineated  upon  the  government  plat.  (Chapman 
V.  Polack,  58  Cal.  555;  Chapman  v.  Gurnee,  66  Cal.  266; 
Chapman  v.  Polack,  5  West  Coast  Rep.  68;  United  States 
V.  Chapman,  5  Saw.  528.) 

Under  these  circumstances,  the  question  arises.  Can 
parol  testimony  and  private  surveys  be  received  to  show 
that  the  line  laid  down  upon  the  approved  official  plat  of 
the  township,  under  which  and  with  reference  to   which 
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the  parties  purchased,  is  erroneous,  and  that  defendant's 
hotel,  the  mouth  of  Devil's  Canon,  and  Pluton  Creek  are 
all  not  in  the  northeast  quarter,  but  in  the  southeast  quar- 
ter, of  the  section,  and  that  the  line  should  run  north  of 
the  hotel  and  creek,  as  shown  upon  the  plat  of  Von  Leicht, 
a  witness  for  the  plaintiff. 

The  "  field-books "  of  public  surveys  are  required  by 
law  to  be  returned  to  the  surveyor-general,  "  who  shall 
cause  therefrom  a  description  of  the  whole  lands  surveyed 
to  be  made  out  and  transmitted  to  the  officers  who  may 
superintend  the  sales. 

"  He  shall  also  cause  a  fair  plat  to  be  made  of  the 
townships,  describing  the  subdivisions  thereof,  and  the 
marks  of  the  corners. 

"  This  plat  shall  be  recorded  in  books  to  be  kept  for 
that  purpose,  and  a  copy  thereof  shall  be  kept  open  at 
the  surveyor-general's  office  for  public  information,  and 
other  copies  shall  be  sent  to  the  places  of  the  sale  and  to 
the  general  land-office."     (U.  S.  R.  S.,  sec.  2395.) 

By  the  second  section  of  the  act  of  Congress  of  May 
30,  1862  (R.  S.  U.  S.,  sec.  2379),  the  printed  manual  of 
instructions  in  relation  to  public  surveys,  prepared  at  the 
general  land-office  February  22,  1855,  the  instructions  of 
the  commissioner  of  the  general  land-office,  and  the  special 
instructions  of  the  surveyor-general,  when  not  in  conflict 
with  the  printed  manual  of  instructions  of  the  commis- 
sioner, are  to  be  deemed  a  part  of  every  contract  for  sur- 
veying the  public  lands. 

The  manual  referred  to,  provides  for  quarter-section 
posts,  for  the  division  of  townships  into  sections  and  quar- 
ter-sections, that  the  character  of  the  surface,  soil,  and  tim- 
ber shall  be  noted;  also  all  rivers,  creeks,  and  smaller 
streams  of  water  which  the  lines  cross,  all  towns,  villages, 
houses,  cabins,  and  other  improvements. 

These  and  a  multitude  of  other  objects  are  required  to 
be  noted.     (1  Lester's  Land  Laws,  703.) 

From   the  data   furnished   by   the   surveyor,   the   plats 
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are  prepared.  One  of  the  objects  of  the  manual  and  law 
was  to  simplify  the  mode  of  disposing  of  the  public  lands, 
so  that  without  cumbering  patents  with  descriptive  field- 
notes  the  plats  of  the  surveys  should  afford  all 
necessary  information  to  purchasers,  and  at  the  same 
time  afford  a  convenient  and  certain  description  by  refer- 
ence of  the  land  conveyed;  and  these  official  plats  are 
made  the  basis  of  all  sales  and  selections  of  the  public 
lands,  and  are  solely  referred  to  in  the  usual  patents  to 
show  what  lands  are  patented.  (Bates  v.  ///.  C.  R,  R,  Co,, 
1  Black,  207.) 

By  the  plats  of  public  surveys,  lands  must  be  identi- 
fied and  boundaries  ascertained  in  all  cases  of  the  kind. 
(Brown's  Lessee  v.  Clements,  3  How.  671 ;  Gazzam  v.  Les- 
see of  Phillips,  20  How.  375.) 

It  is  true  that  the  laws  of  the  United  States  do  not  in 
terms  provide  for  the  location  of  quarter-section  stakes, 
or  for  the  survey  of  the  interior  lines  of  the  sections,  but 
under  the  manual  and  instructions  it  may  be  done,  and  in 
fact  is  most  usually  done,  as  appears  by  the  evidence  fur- 
nished by  the  plats. 

It  is  with  reference  to  the  lines  so  run  and  the  comers 
established  that  section  2396  of  the  Revised  Statutes, 
quoted  supra,  provides  that  "  all  the  corners  marked  in 
the  surveys  ....  shall  be  established  as  the  proper  cor- 
ners of  sections  or  subdivisions  of  sections,"  etc.,  and  the 
boundary  lines  actually  run  and  marked  in  the  surveys 
returned  by  the  surveyor-general  shall  be  established  as  the 
proper  boundary  lines  of  the  sections  or  subdivisions  for 
which  they  were  intended,"  etc. 

From  these  provisions,  it  appears  that  the  lines  of 
subdivisions,  as  well  as  of  sections,  are  established  by 
law. 

The  selection  under  which  the  defendant's  purchase  was 
made  was  based  upon  the  official  township  plat  of 
the  public  survey  as  required  by  the  circular  of  instruc- 
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tions  of  the  commissioner  of  the  general   land-office  of 
August  6,  1847.     (1  Lester's  Land  Laws,  508.) 

Where  a  map  or  plan  of  a  tract  of  land,  with  lines 
drawn  upon  it  marking  the  boundaries,  and  with  the 
natural  objects  upon  its  surface  laid  down,  is  referred  to 
in  a  deed  containing  a  description  of  the  premises 
therein  conveyed,  this  map  or  plan  is  to  be  regarded  as 
giving  the  true  description  of  the  land  conveyed,  as  much 
as  if  it  was  expressly  recited  and  marked  down  in  the  deed 
itself.  {Vance  v.  Fore,  24  Cal.  436;  Mayo  v.  Mazeaux. 
38  Cal.  442;  Serrano  v.  Rawson,  47  Cal.  52;  Black  v. 
Sprague,  54  Cal.  266.) 

As  was  said  in  Vance  v.  Fore,  supra,  "  the  map  may  be 
regarded  as  a  daguerreotype  of  the  land  which  the  grantor 
intended  to  convey." 

All  the  objects  represented  upon  a  plan  are  to  have 
the  same  effect  as  they  would  if  brought  into  the  deed  by 
verbal  description.     {Thomas  v.  Patten,  13  Me.  333.) 

How,  then,  stands  the  case?  Defendant  was  the  owner 
of  a  house  and  out-buildings  known  as  the  Geyser  Hotel 
property. 

The  approved  official  plat  of  the  government  of  the 
United  States  showed  this  property  to  be  upon  the  north- 
east quarter  of  section  13,  with  the  line  of  demarkation 
between  this  and  the  southeast  quarter  of  the  section  plainly 
laid  down,  and  running  south  of  the  premises  owned  by 
her. 

She  purchased  the  northeast  quarter  of  the  section. 
Plaintiff's  grantor  subsequently  purchased  from  the  gov- 
ernment the  southeast  quarter,  and  the  patent  refers  to 
the  same  plat  and  surveys  according  to  it,  as  hereinbefore 
mentioned. 

Under  such  circumstances,  we  are  of  opinion  the  line 
as  designated  upon  the  plat,  and  running  south  of  de- 
fendant's hotel,  whether  accurate  or  not,  is  to  be 
deemed  and  taken  as  the  true  division  line  between  the 
north    and    southeast    quarters    of    section    13,    and    that 
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neither  a  private  survey  nor  parol  evidence  was  admis- 
sible to  show  that  the  line  should  in  fact  run  north  of 
defendant's  hotel. 

By  the  act  of  the  government,  such  line  had  been 
created  as  a  dividing  line  between  the  quarters  of  the  sec- 
tion. (Robinson  v.  Forrest,  29  Cal.  325.)  And  as  to 
persons  who  had  purchased  and  acquired  vested  rights  with 
reference  to  it,  it  is  to  be  treated  as  correct.  (3  Opinions 
Attorney-General  U.  S.  431.) 

1.  It  follows  from  this  view  that  as  plaintiff  intro- 
duced in  evidence  the  plat  which,  together  with  the  patent 
to  the  southeast  quarter,  established  this  line  and  his  north- 
ern boundary  thereat,  the  motion  for  a  nonsuit  should  have 
been  granted. 

2.  That  the  evidence  of  the  private  survey  and  the  plat 
of  Von  Leicht,  in  contradiction  of  the  plats  of  the  surveys 
of  the  United  States,  were  erroneously  admitted. 

The  plan  resorted  to  for  ascertaining  the  position  of 
the  quarter-section  stake  on  the  east  line  of  the  section 
was  the  true  method  of  determining  the  point  in  cases 
where  the  position  of  the  quarter-section  lines  are  not  laid 
down,  and  their  locus  fixed ;  but  when,  as  in  this  case,  the 
position  of  the  line  has  been  fixed,  and  rights  have  vested 
with  reference  to  it  as  established,  the  position  for  the 
quarter-section  post  is  also  determined  as  being  at  the  end 
of  the  established  line. 

The  judgment  and  order  denying  the  motion  for  a  new 
trial  should  be  reversed,  and  a  new  trial  had. 

FooTE,  C,  and  Belcher,  C.  C.  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 

Hearing  in  Bank  denied. 
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[No.  11211.     Department  Two.  — August  27,  1886.] 

CENTRAL  PACIFIC  RAILROAD  COMPANY,  Ap- 
pellant, V.  ROBERT  CREED.  A.  D.  LOGAN,  Re- 
spondent. 

Judgment  —  Defects  and  Irregulabities.  —  Mere  defects  or  ir- 
regularities in  the  process  or  proceedinj^s,  against  a  party  not  ob- 
jecting to  them,  do  not  affect  the  validity  of  a  judgment  in  the 
case,  or  the  rights  of  the  parties  to  it;  and  a  plaintiff  in  whose 
favor  such  a  judgment  is  entered  cannot  question  it. 

FOBECLOSURE   SalE  —   SETTING   ASIDE   —    INADEQUACY   OF    PRICE.    —   A 

foreclosure  sale  will  not  be  set  aside  for  mere  inadequacy  in  the 
price  for  which  the  property  was  sold. 

Id.  —  Surprise  —  Negligence  —  Offer  to  Return  Purchase 
Price.  —  Such  a  sale,  if  fair  and  regular  upon  its  face,  will  not 
be  set  aside  on  the  ground  of  surprise,  unless  the  party  claiming 
to  have  been  surprised  was  without  fault  or  negligence,  and  prompt- 
ly offered  to  return  the  purchase-money. 

Id.  —  Circumstances  not  Constituting  Surprise.  —  The  sale  in 
question  was  had  on  the  22d  of  December,  1884,  under  a  judgment 
rendered  in  favor  oif  the  plaintiff  on  the  10th  of  October,  1884. 
The  plaintiff  knew  of  the  time  and  place  of  sale,  but  neglected  to 
give  any  instructions  in  reference  thereto  until  the  day  preceding 
the  sale,  when  it  telegraphed  to  its  agent  and  wrote  the  sheriff 
offering  to  purchase  the  property  for  the  amount  of  the  judgment 
and  costs,  and  instructing  them  to  make  a  bid  to  that  effect  at 
the  sale.  By  reason  of  atmospheric  conditions,  neither  the  telegram 
nor  letter  was  received  by  the  parties  to  whom  they  were  sent  until 
after  the  sale.  The  sale  was  made  to  the  respondent  for  a  less 
price  than  that  offered  bv  the  plaintiff.  The  plaintiff  received  the 
purchase-money,  and  kept  it  for  five  months,  when,  without  offering 
to  return  the  money,  it  moved  to  set  aside  the  sale  on  the  ground 
of  surprise.    Held,  that  the  motion  was  properly  denied. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Colusa  County,  from  an  order  refusing  to  set  aside  the 
judgment,  and  from  an  order  refusing  to  set  aside  an 
execution  sale. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  D.  Redding,  for  Appellant. 

lohn  T.  Harrington,  for  Respondent 

LXX.   CAL. — 32 
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McKee,  J.  —  In  this  case,  the  plaintiff  in  the  action 
had  appealed  from  a  judgment  in  its  favor,  and  from  an 
order  of  refusal  to  set  aside  the  judgment  and  an  execu- 
tion sale  of  land  thereunder. 

The  judgment  appealed  from  was  entered  on  the  10th 
of  October,  1884,  against  the  defendant,  Creed,  upon  a 
default  entered  against  him  for  not  answering.  By  its 
terms,  the  judgment  provided  for  the  sale  of  a  tract  of 
land  containing  159  acres  to  pay  the  sum  of  $2,995, 
which  the  court  found  to  be  due  and  owing  by  the  de- 
fendant to  the  plaintiff  upon  a  contract  for  the  purchase 
of  the  land.  Under  the  judgment  the  land  was  sold  at 
sheriff's  sale  on  the  22d  of  December,  1884,  to  A.  D. 
Logan. 

Seven  months  after  the  rendition  of  the  judgment,  and 
five  months  after  the  sale  of  the  land,  the  plaintiff's  at- 
torney applied,  upon  notice  to  the  purchaser,  to  set  aside 
the  judgment,  upon  the  ground  "  that  the  summons  in 
the  action  was  defective  and  irregular,"  and  set  aside  the 
sale  upon  the  ground  "  that  it  was  made  to  the  prejudice 
and  exclusion  of  the  plaintiff." 

The  court  properly  denied  the  application  to  set  aside 
the  judgment.  Mere  defects  or  irregularities  in  the 
process  or  proceedings  of  a  judgment,  against  a  party 
who  does  not  object  to  them,  do  not  affect  the  validity 
of  the  judgment  or  the  rights  of  the  parties  to  it  A 
plaintiff  in  whose  favor  such  a  judgment  is  entered  has 
no  right  to  question  it.  As  to  him,  it  is  either  valid  or 
void.  If  valid,  it  is  a  final  determination  of  his  rights. 
If  void,  it  does  not  affect  his  rights,  and  he  may  proceed 
to  enforce  them  by  any  available  remedy. 

In  the  proceedings  instituted  by  the  plaintiff,  the  court 
had  jurisdiction  of  the  subject-matter  of  the  action  and 
of  the  parties;  the  judgment  pronounced  in  the  action 
was  therefore  valid;  its  validity  is  unquestioned  by  the 
defendant;  as  to  him  it  stands  in  full  force,  unreversed 
and  unappealed  from;  it  is  therefore  final  and  conclusive 
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as  to  the  parties;  and  the  plaintiff,  at  whose  instance  it 
was  taken,  has  no  right  to  appeal  from  it.  One  in  whose 
favor  a  valid  judgment  has  been  rendered  cannot  be  con- 
sidered "a  party  aggrieved  by  it."  {Ely  v.  Frisbie,  17 
Cal.  250;  Sleeper  v.  Kelly,  22  Gal.  456.) 

The  sale  of  the  land  took  place  in  Colusa  on  the  22d 
of  December,  1884.  The  plaintiff  knew  of  the  time  and 
place  of  sale,  and  one  of  its  agents,  who  resided  in  Colusa, 
on  the  20th  of  December,  1884,  sent  to  the  plaintiff's  at- 
torney a  telegram  as  follows :  — 

"  Colusa,  Cal.,  Dec.  20,  1884. 

"J.  D.  Redding,  302  Montgomery  Street,  San  Fran- 
cisco: Sheriff  wants  instructions  about  sale  Creed  land 
next  Monday.  J.  W.  Goad." 

The  telegram  was  seasonably  received,  and  on  the  same 
day  the  attorney  at  San  Francisco  in  answer  tele- 
graphed :  — 

"  December  20,  1884. 

"  J.  W.  Goad,  Colusa,  Colusa  County,  Cal. :  If  no  bid- 
ders, company  offers  amount  judgment  and  costs. 

"Joseph  D.  Redding." 

At  the  same  time  the  attorney  wrote  to  the  sheriff  a 
letter  as  follows :  — 

"  San  Francisco,  Dec.  20,  1884. 

"  Sheriff  of  Colusa  County,  Colusa,  Cal.,  —  Dear 
Sir:  I  have  received  a  dispatch  from  J.  W.  Goad,  Esq., 
of  Colusa,  stating  that  the  sheriff  desires  instructions  for 
the  sale  of  Creed  land  next  Monday.  I  have  just  tele- 
graphed Mr.  Goad  that  if  there  are  no  bidders  at  the  sale 
that  the  company  offers  the  amount  of  judgment  and  costs, 
to  wit,  $2,995  judgment  and  $115  costs.  You  are  respect- 
fully requested  by  the  company  to  make  the  above-named 
bid,  they  being  expressly  allowed  to  do  so  by  the  terms  of 
the  decree  herein.  Yours  respectfully, 

"Joseph  D.  Redding, 
"  Attorney  C.  P.  R.  R.  Company." 
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No  representative  of  the  plaintiff  attended  the  sale ;  but 
there  were  bidders  present,  and  the  land  was  struck  off 
to  one  of  them  —  A.  D.  Logan  —  for  $1,092.  As  pur- 
chaser, Logan  paid  the  money  to  the  sheriff,  and  the  sheriff 
forwarded  the  money  to  the  attorney  of  plaintiff  by  letter 
as  follows:  — 

"  Colusa,  Cal.,  Jan.  3,  1885. 

"Joseph  D.  Redding,  Attorney  at  Law,  —  Dear  Sir: 
Inclosed  find  check  for  $1,027.40,  proceeds  of  sale  in  the 
case  of  C.  P.  R.  R.  Company  against  Robert  Creed.  Please 
acknowledge  receipt,  and  forward  the  inclosed  re- 
ceipt to  me.  Your  letter  of  advice  was  not  received  until 
after  the  sale  was  made  to  A.  D.  Logan.  Mr.  Goad  says 
he  did  not  receive  the  telegram  you  refer  to  in  your  let- 
ter.    Yours  truly,  M.  Davis,  Sheriff." 

Upon  receiving  the  money,  the  attorney  forwarded  the 
following  receipt :  — 
"  $1,027.48.  Colusa,  Jan.  5,  1885. 

"  Received  from  M.  Davis,  sheriff  of  Colusa  County, 
one  thousand  and  twenty-seven  48-100  dollars,  in  United 
States  gold  coin,  being  the  amount  of  sale  of  real  estate 
in  the  case  of  Central  Pacific  Railroad  Co.  v.  Robert  Creed, 
Superior  Court,  County  of  Colusa,  after  deducting  sheriff's 
costs  and  disbursements,  amounting  to  $64.52. 

"Joseph  D.  Redding,  Plaintiff's  Attorney." 

The  purchaser  at  the  sale  received  from  the  sheriff  a 
certificate  of  purchase;  the  sale  was  therefore  complete. 
By  the  certificate,  the  purchaser  became  vested  with  an 
inchoate  right  to  the  land,  subject  to  be  defeated  by  re- 
demption according  to  law,  and  by  the  receipt  of  the  pur- 
chase-money the  judgment  became  satisfied  pro  tanto. 

For  five  months  after  the  sale  the  plaintiff  never 
questioned  its  validity,  but  at  the  end  of  that  time,  with- 
out offering  to  pay  back  the  purchase-money,  which  was 
received  in  satisfaction  of  the  judgment,  the  plaintiff 
moved    to    set    aside   the    sale   upon    an   affidavit   which 
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states:  1.  That  the  land  which  was  sold  at  seven  dollars 
per  acre  was  worth  twenty  dollars  per  acre;  and  2. 
"  That  at  the  time  said  letters  and  telegrams  being  sent, 
the  means  of  communication  between  Williams,  the 
point  nearest  Colusa  on  the  railroad  line,  and  Colusa 
were  very  imperfect,  and  the  roads  nearly  impassable; 
that  the  telegraph  wires  were  down  between  San  Fran- 
cisco and  Colusa,  and  hence  the  plaintiff  by  the  ordinary 
and  customary  means  of  communication  between  these 
points  was  prevented  from  giving  instructions  to  the  sheriff 
and  to  J.  W.  Goad,  the  representative  of  the  railroad  (plain- 
tiff) in  Colusa." 

Mere  inadequacy  of  price  is  not  sufficient  to  invalidate 
a  foreclosure  sale.  {Smith  v.  Randall,  6  Cal.  47;  S.  C, 
65  Am.  Dec.  475;  McCormick  v.  Malin,  5  Blackf.  509; 
2  Perry  on  Trusts,  602.)  The  fact  of  inadequacy  has 
some  significance  in  connection  with  proof  of  unfair  prac- 
tices at  the  sale,  or  of  surprise  which  prevented  a  party 
to  the  judgment  to  be  enforced  by  the  sale  from  attending, 
to  his  prejudice. 

It  is  admitted  that  there  were  no  unfair  practices  in 
connection  with  the  sale;  the  sale  was  in  all  particulars 
regular  and  valid.  The  surprise  for  which  a  court  will  set 
aside  proceedings  fair  and  regular  on  their  face 
which  have  resulted  in  vesting  rights  to  real  property  in 
a  purchaser  must  be  a  legal  surprise,  without  fault  or  neg- 
ligence of  the  party  who  claims  to  have  been  surprised;  a 
court  of  equity  does  not  assist  a  party  who  has  lost  his 
rights  through  his  own  negligence.  (Hendricksen  v. 
Hinckley,  17  How.  443.)  And  the  party  surprised  must 
act  promptly,  and  offer  to  return  the  purchase-money. 
There  would  be  no  equity  in  allowing  him  to  set  aside  the 
sale  five  months  after  it  took  place,  and  keep  the  purchase- 
money. 

Besides,  the  circumstances  stated  in  the  affidavit  of  the 
plaintiff  do  not  constitute  legal  surprise. 

The  plaintiff  knew   of  its  own  judgment,  and  of  the 
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legal  means  provided  for  its  enforcement,  and  of  the  time 
and  place  of  the  sale  of  the  property  for  its  enforcement. 
Knowing  these  things,  it  was  its  duty  to  take  such  steps 
as  were  necessary  to  be  represented  at  the  sale.  That 
it  could  have  done  at  any  time  while  the  proceed- 
ings were  in  fieri,  by  sending  instructions  to  its 
agent,  who  was  on  the  ground  ready  to  act.  It  was  its 
own  fault  that  it  postponed  doing  that  or  taking  any 
other  course  until  the  atmospheric  condition  of  some 
twenty- four  hours  before  the  sale  may  have  interfered  with 
the  communications  between  the  plaintiff  and  its  agent 
before  the  hour  of  sale.  And  when,  with  a  full 
knowledge  of  all  the  facts  connected  with  the  sale,  it 
received  the  purchase-money,  and  elected  to  consider  the 
sale  valid,  it  ought  not  to  be  heard  five  months  afterwards 
to  say  that  it  was  surprised.  {Dewey  v.  Frank,  62  Cal. 
343.) 

The  court  properly  denied  the  motions  made  by  the  plain- 
tiff. 

Judgment  and  orders  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  11500.    Department  One.  — August  28,  1886.] 

EMIL  HARRIS,  Respondent,  v.  A.  P.  MORE,  Appel- 
lant. 

Public  Officer  —  Deputy  Sheriff  —  Agreement  to  Compensate 
—  Public  Poucy.  —  An  agreement  to  compensate  a  deputy  sheriff 
for  procuring  evidence  which  would  lead  to  the  conviction  of  a 
person  implicated  in  a  certain  crime  is  not  contrary  to  public  pol- 
icy if  the  crime  was  committed  and  the  trial  had  in  a  county  other 
than  that  in  which  the  deputy  sheriff  was  an  officer. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  to  recover  for  certain  services 
performed  under  an  agreement  stated  in  the  opinion.  The 
further  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  McNulta,  A,  A.  Oglesby,  and  W.  E.  Shepherd, 
for  Appellant. 

W.  T.  Williams,  and  JV.  C.  Stratton,  for  Respondent. 

Myrick,  J.  —  The  defendants  executed  an  agreement 
in  writing  to  pay  moneys  to  any  person  furnishing  evi- 
dence which  would  lead  to  the  conviction  of  persons  im- 
plicated in  the  commission  of  a  crime.  The  agreement 
was  delivered  to  the  plaintiff.  It  contained  a  clause 
agreeing  to  pay  plaintiff  certain  expenses  in  investigat- 
ing the  matter  of  the  offense.  The  plaintiff  rendered 
services  in  regard  to  discovering  evidence  and  causing 
the  same  to  be  produced  at  the  trial.  The  plaintiff  was 
deputy  sheriff  of  Los  Angeles  County,  and  the  offense  was 
committed  and  the  trial  had  in  another  county. 

As  the  plaintiff  had  no  legal  duty  to  perform,  by  vir- 
tue of  his  office  of  deputy  sheriff,  in  regard  to  discover- 
ing the  evidence  and  causing  it  to  be  produced,  having 
no  writ  to  execute,  and  the  offense  having  been  com- 
mitted and  the  trial  had  out  of  his  county,  we  do  not 
think  the  policy  of  the  law  forbade  his  receiving  the  com- 
pensation. It  was  not  compensation  for  the  performance 
of  any  duty  enjoined  upon  him  by  law. 

No  error  appears  in  the  transcript. 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.,  and  Morrison,  C.  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.    11353.     Department  One.  — August  28,   1886.] 

THE  PEOPLE,  Respondent,  v.  THOMAS  J.  CLUNIE. 

Appellant. 

Revenue  —  Acrr  of  May  17,  1861  —  City  of  Sacramento.  —  Under 
the  act  of  April  25,  1863,  incorporating  the  city  of  Sacramento, 
the  revenue  act  of  May  17,  1861,  became  a  part  of  the  city  charter 
so  far  as  concerns  the  mode  of  assessing,  levying,  and  collecting 
the  municipal  taxes. 

Id.  —  Repeal  of  Act.  —  The  revenue  act  of  May  17,  1861,  so  far 
as  its  operation  as  a  general  law  is  concerned,  was  repealed  by  sec- 
tion 18  of  the  Political  Code;  but  so  far  as  it  was  incorporated 
into  Hnd  became  a  part  of  the  charter  of  the  city  of  Sacramento,  it 
was  continued  in  force. 

Id.  —  Assessment  of  City  Lots.  —  The  assessment  in  question 
held  invalid  on  the  authority  of  Terrill  v.  Groves,  18  Cal.  149,  the 
point  there  decided  being  that  city  lots  must  be  separately  assessed, 
and  a  separate  valuation  placed  on  each. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  to  recover  the  amount  of  cer- 
tain delinquent  taxes.  The  property  assessed  was  situ- 
ated in  the  city  of  Sacramento,  and  the  taxes  were  levied 
for  municipal  purposes  for  the  fiscal  years  1882-83.  The 
assessment  described  the  property  as  consisting  of  several 
lots,  giving  their  numbers  in  a  designated  block,  and  valued 
them  as  a  whole.  The  further  facts  are  stated  in  the  opin- 
ion of  the  court. 

Robert  T,  Devlin,  for  Appellant. 

John  T.  Carey,  and  H,  L,  Buckley,  for  Respondent. 

Ross,  J.  —  The  main  question  argued  in  this  case  and 
which  we  are  urged  to  decide  is,  what,  if  any,  law  is  in 
existence  authorizing  the  city  of  Sacramento  to  assess,  levy, 
and  collect  municipal  taxes.  The  charter  of  the  city  is 
found  in  the  act  of  the  legislature  approved  April  25,  1863. 
(Stats.  1863.  p.  415.)  In  respect  to  city  taxes,  section  49 
of  that  act  provides :  — 
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"The  city  taxes  shall  be  levied,  assessed,  and  collected 
under  the  provisions  of  an  act  entitled  *  An  act  to  pro- 
vide revenue  for  the  support  of  the  government  of  this 
state/  approved  May  17,  1861,  except  as  herein  otherwise 
provided.  The  board  of  trustees  shall  have  and  are  hereby 
possessed  of  the  same  powers  as  the  board  of  supervisors 
in  said  act,  and  the  city  assessor  the  same  as  county  as- 
sessor, the  city  tax  collector  the  same  as  county  tax  col- 
lector, the  city  auditor  the  same  as  county  auditor,  and  the 
city  attorney  shall  perform  all  the  duties  devolved  by  said 
act  upon  district  attorneys,  and  shall  be  entitled  to  the  same 
fees  and  compensation  for  his  services/' 

The  effect  of  this  provision  of  the  charter  was  to 
incorporate  into  it  the  provisions  of  the  act  of  May  17, 
1861,  in  so  far  as  concerns  the  mode  and  manner  of 
assessing,  levying,  and  collecting  taxes,  except  as  by  the 
charter  otherwise  specially  provided.  {Spring  Valley 
Water  Works  v.  San  Francisco,  22  Cal.  434.)  It  is 
claimed,  however,  that  the  act  of  May  17,  1861,  was  re- 
pealed upon  the  adoption  of  the  Political  Code,  which 
established  another  and  different  system  for  the  assessing, 
levying,  and  collection  of  state  and  county  taxes.  Sec- 
tions 18  and  19  of  that  code  provide  as  follows :  — 

"  Sec.  18.  No  statute,  law,  or  rule  is  continued  in 
force  because  it  is  consistent  with  the  provisions  of  this 
code  on  the  same  subject;  but  in  all  cases  provided  for 
by  this  code  all  statutes,  laws,  and  rules  heretofore  in 
force  in  this  state,  whether  consistent  or  not  with  the  pro- 
visions of  this  code,  unless  expressly  continued  in  force 
by  it,  are  repealed  and  abrogated.  This  repeal  or  abroga- 
tion does  not  revive  any  former  law  heretofore  repealed, 
nor  does  it  affect  any  right  already  existing  or  accrued, 
or  any  action  or  proceeding  already  taken,  except  as  in  this 
code  provided;  nor  does  it  affect  any  private  statute  not 
expressly  repealed. 

"  Sec.  19.  Nothing  in  either  of  the  four  codes  affects 
any    of    the    provisions    of    the    following    statutes,    but 
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such  statutes  are  recognized  as  continuing  in  force  not- 
withstanding the  provisions  of  the  codes,  except  so  far 
as  they  have  been  repealed  or  affected  by  subsequent 
laws :  — 

"  1.  All  acts  incorporating  or  chartering  municipal  cor- 
porations, and  acts  amending  or  supplementing  such 
acts. 

"  2.  All  acts  consolidating  cities  and  counties,  and  acts 
amending  or  supplementing  such  acts." 

There  is  no  doubt  that  section  18  of  the  Political  Code 
repealed  the  act  of  May  17,  1861,  in  so  far  as  its  opera- 
tion as  a  general  law  of  the  state  is  concerned,  but  it  is 
equally  clear  that  in  so  far  as  it  was  incorporated  into 
and  became  a  part  of  the  charter  of  the  city  of  Sacra- 
mento, it  was  continued  in  force.  (Spring  Valley  Water 
Works  V.  San  Francisco,  supra;  Wood  v.  Hustis,  17  Wis. 
416.)  There  is  nothing  in  the  case  of  Savings  and  Loan 
Society  v.  Austin,  46  Cal.  415,  to  the  contrary.  One  of  the 
points  made  in  that  case  was  to  the  effect  that  so  much 
of  the  contested  tax  as  was  sought  to  be  collected  for  city 
and  county  purposes  was  void  because  not  levied  in  ac- 
cordance with  what  is  known  as  the  Consolidation  Act 
and  the  amendments  thereto,  —  the  argument  being  that 
the  general  revenue  system  provided  in  the  Political  Code 
was  not  applicable  to  the  city  and  county  of  San 
Francisco.  After  quoting  sections  18  and  19  of  the  Po- 
litical Code,  the  court  said  that  if  they  stood  "  alone  and 
unexplained,  it  would  be  difficult  to  escape  the  conclusion 
that  it  was  intended  to  continue  in  force  the  Consolida- 
tion Act  and  all  the  amendments  thereto,  including  the 
machinery  therein  provided  for  the  levying  and  collection 
of  city  and  county  taxes."  But  the  court  proceeded 
to  point  out  that  the  legislature  which  adopted  the  codes 
manifested  its  intention  that  the  general  revenue  system 
therein  provided  should  apply  to  San  Francisco  by  pass- 
ing a  special  act,  entitled,  "  An  act  to  enable  the  city  and 
county  of  San  Francisco  to  conform  to  so  much  of  the 
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Political  Code  as  relates  to  the  public  revenue."  (Stats. 
1871-72,  p.  773)  ;  and  the  court  gave  effect  to  that  inten- 
tion. But  no  such  intention  was  manifested  in  respect 
to  the  city  of  Sacramento.  So  far  as  concerns  that  city, 
sections  18  and  19  of  the  Political  Code  stand  **  alone  and 
unexplained."  That  being  so,  it  is  impossible  to  resist 
the  conclusion  that  it  was  intended  to  continue  in  exist- 
ence the  charter  of  the  city,  including  the  machinery  therein 
provided  for  the  assessing,  levying,  and  collection  of  mu- 
nicipal taxes.  That  machinery,  as  has  been  seen,  is  to  be 
found  in  the  act  of  May  17,  1861. 

An  examination  of  the  record,  however,  shows  that  the 
assessment  involved  in  this  case  was  not  made  in  accord- 
ance with  the  requirements  of  that  statute.  A  similar 
assessment  was  held  void  in  Terrill  v.  Groves,  18  Cal.  149, 
on  the  authority  of  which  case  the  judgment  and  order 
must  be  reversed.  A  different  state  of  facts  existed  in 
the  case  entitled  People  v.  Morse,  43  Cal.  541. 

Judgment  and  order  reversed,  and  cause  remanded. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 


[No.  11308.    Department  Two.  — August  28,  1886.] 

MARIA  BODILLA  LOUVALL,  Respondent,  v. 
HELEN  D.  GRIDLEY,  Administratrix,  etc.,  of  G. 
W.  Gridley,  Deceased,  et  al.,  Appellants. 

Quieting  Title  —  Estate  of  Decedent  —  Personal  Repbesenta- 
TiVE  AND  Heirs  are  Proper  Parties.  —  In  an  action  to  quiet  title 
to  land  against  the  estate  of  a  deceased  person,  both  the  personal 
representative  of  the  decedent  and  his  heirs  at  law  are  proper  par- 
ties defendant. 

lo.  —  Amendment  —  Joinder  of  Personal  Representative.  —  Where 
a  general  leave  to  amend  has  been  obtained,  the  plaintiff  has  a 
right  to  join  other  proper  parties  as  defendants  without  special 
permission  so  to  do. 

Id.  —  Change  of  Nature  of  Action  —  Misjoinder  of  Causes  of 
Action.  —  The  action  was  brought  to  quiet  title  to  certain  land. 
The  original  complaint  alleged  that  the  plaintiff's  devisor  was  the 
owner  of  the  land,  and  conveyed  the  same  by  a  deed  absolute  in  form 
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to  one  Gridley  in  1866;  that  the  deed  was  intended  as  a  mortgage 
to  secure  an  indebtedness,  which  had  subsequently  been  fully  paid; 
that  Gridley  promised  to  reconvey  the  property,  but  died  without 
having  done  so.  It  was  further  alleged  that  the  deed  constituted 
a  cluud  on  the  title  of  the  plaintiff.  The  widow  and  children  of 
Gridley  were  made  parties  defendant.  The  plaintiff  subsequently 
filed  an  amended  complaint,  making  the  administratrix  of  the  es- 
tate of  Gridley  also  a  defendant;  and  further  alleging  that  the 
plaintiff's  devisor  remained  in  the  actual,  open,  notorious,  uninter- 
rupted, and  exclusive  possession  of  the  land,  claiming  the  same 
as  his  own,  and  adversely  to  every  other  right,  from  the  time 
of  the  execution  of  the  deed  until  his  death  in  1883.  The  prayer 
was  for  a  decree  establishing  the  ownership  of  the  plaintiff  to  the 
land,  and  that  the  defendants  had  no  right  or  title  therein;  that 
the  deed  be  declared  a  mortgage  and  canceled  of  record,  and  that 
the  title  of  the  plaintiff  be  quieted.  Heldy  on  demurrer  and  motion 
to  strike  out,  that  the  amended  complaint  did  not  materially  change 
the  nature  of  the  action,  and  that  several  causes  of  action  were 
not  improperly  joined. 
Id.  —  Statute  of  Limitations  —  Immaterial  Issue  —  Finding. — 
The  defendants  pleaded  section  337  of  the  code  of  Civil  Procedure 
in  bar  of  the  action.  Held,  that  the  section  did  not  apply,  and  that 
no  finding  on  the  subject  was  required. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Butte  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

H.  V,  Reardan,  for  Appellants. 

Hundley  &  Gale,  and  R,  C  Long,  for  Respondent. 

Belcher,  C.  C.  —  It  was  alleged  in  the  original  com- 
plaint that  the  plaintiff's  devisor  was  the  owner  of  a 
quarter-section  of  land,  and  conveyed  the  same  by  a  deed 
absolute  in  form  to  George  W.  Gridley  in  1866; 
that  the  deed  was  intended  as  a  mortgage  to  secure  the 
sum  of  one  hundred  dollars,  and  that  the  debt  was  fully 
paid  in  1868 ;  that  Gridley  promised  to  reconvey  the  prop- 
erty, but  died  without  having  done  so,  and  that  the  deed 
is  now  a  cloud  upon  the  plaintiff's  title.  The  widow  and 
children  of  Gridley  were  made  parties  defendant 

By  leave  of  the  court,  the  plaintiff  filed  an  amended 
complaint,  making  the  administratrix  of  the  estate  of  Grid- 
ley    also    a    defendant,     and    setting     forth     the     facts 
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constituting  her  cause  of  action  somewhat  more  fully  than 
they  were  set  forth  in  the  original  complaint. 

Among  other  things,  it  was  alleged  that  the  plaintiff's 
devisor  remained  in  the  actual,  open,  notorious,  uninter- 
rupted, and  exclusive  possession  of  the  land,  claiming  the 
same  as  his  own,  and  adversely  to  every  other 
right,  from  the  time  of  the  execution  of  the  deed  in  1866 
until  his  death  in  1883.  And  the  prayer  was  that  it  be 
adjudged  and  decreed  that  the  plaintiff  was  the  owner  of 
the  property,  and  that  the  defendants  had  no  right,  title, 
or  interest  in  or  claim  upon  the  same  or  any  part  thereof; 
that  the  deed  to  Gridley  was  intended  to  be  a  mortgage 
only,  and  was  fully  paid  and  satisfied  during  his  life; 
that  a  commissioner  be  appointed  to  enter  and  indorse 
upon  the  record  of  the  deed  "  that  said  instrument  was 
intended  as  a  mortgage,  and  had  been  fully  paid  and  sat- 
isfied " ;  and  that  plaintiff's  title  be  quieted  as  against  the 
defendants. 

The  defendants  moved  to  strike  out  the  amended  com- 
plaint, upon  the  ground  that  the  administratrix  of  the 
estate  of  Gridley  was  made  a  defendant  without  permis- 
sion of  the  court  having  been  obtained  for  that  purpose; 
and  upon  the  further  ground  that  the  nature  of  the  action 
and  the  relief  prayed  for  had  been  materially  changed. 

They  also  demurred  to  the  complaint  upon  the  ground 
that  there  was  a  misjoinder  of  parties  defendant,  and  upon 
the  further  ground  that  two  causes  of  action,  one  to  quiet 
title,  and  the  other  to  declare  a  deed  a  mortgage,  were 
improperly  united,  and  not  separately  stated. 

The  court  denied  the  motion  to  strike  out,  and  over- 
ruled the  demurrer,  and  these  rulings  are  assigned  as 
error. 

We  think  the  rulings  were  right.  The  administratrix 
was  a  proper  party  to  the  action,  and  the  plaintiff,  hav- 
ing obtained  leave  to  amend  generally,  had  a  right  to 
make  her  a  party  without  any  special  permission  to  do 
so.     The    heirs    at    law    were    proper,    if    not    necessary, 
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parties,  and  there  was  no  misjoinder  when  all  were 
brought  in.  The  nature  of  the  action  was  not  materially 
changed.  In  both  the  original  and  amended  complaints, 
the  purpose  was  to  remove  a  cloud  cast  upon  the  plain- 
tiff's title  by  the  deed  of  1866,  which  was  alleged  to  have 
been  intended  only  as  a  mortgage. 

Some  probative  facts  were  unnecessarily  stated  in  the 
amended  complaint,  but  they  served  only,  if  established, 
to  sustain  the  plaintiff's  contention.  They  did  not  con- 
stitute a  separate  cause  of  action,  and  the  complaint  was 
not  subject  to  demurrer  because  two  causes  of  action  were 
improperly  joined. 

The  defendants  also  insist  that  the  evidence  did  not 
justify  the  decision.  A  sufficient  answer  to  this  is  found 
in  the  fact  that  there  was  testimony  tending  strongly  to 
support  the  decision,  and  the  testimony  the  other  way,  at 
most,  created  only  a  conflict.  In  such  a  case,  as  is  well 
settled,  this  court  never  interferes  with  the  judgment  of 
the  court  below. 

The  defendants  pleaded  in  bar  of  the  action  section 
337  of  the  Code  of  Civil  Procedure.  That  section,  pro- 
vides that  "an  action  upon  any  contract,  obligation,  or 
liability  founded  upon  an  instrument  in  writing,  executed 
in  this  state,  must  be  commenced  within  four  years  after 
the  cause  of  action  accrued.  The  court  failed  to  find  upon 
the  issue  presented  by  this  plea,  and  this  failure  is  assigned 
as  error. 

The  action  was  not  brought  to  enforce  a  contract, 
obligation,  or  liability  founded  upon  an  instrument  in 
writing,  and  the  issue  sought  to  be  presented  was  wholly 
irrelevant  and  immaterial.  In  Chipman  v,  Morrill,  20 
Cal.  130,  the  court,  by  Field,  C.  J.,  said  "  that  the  statute 
by  the  language  in  question  refers  to  contracts,  obliga- 
tions, or  liabilities  resting  in  or  growing  out  of  written 
instruments,  not  remotely  or  ultimately,  but  immediately; 
that  is,  to  such  contracts,  obligations,  or  liabilities  as 
arise  from  instruments  of  writing  executed  by  the  parties 
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who  are  sought  to  be  charged,  in  favor  of  those  who  seek 
to  enforce  the  contracts,  obligations,  or  liabilities.  The 
construction  would  be  the  same  if  the  word  "  founded  " 
was  omitted,  and  the  statute  read  "  upon  any  contract, 
obligation,  or  liability  upon  an  instrument  of  writing." 

As  the  issue  tendered  was  immaterial,  a  failure  to  find 
upon  it  was  not  an  error.  (Knowles  v.  Searle,  64  Cal.  377 ; 
McCourtney  v.  Fortune,  57  Cal.  617.) 

The  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.    11307.     Department  Two.  —  August   28,    1886.] 

ANTONIO  GARABALDI,  Respondent,  v.  T.  F.  SHAT- 
TUCK,  Appellant. 

G]uinx)B  AND  Grantee  —  Adverse  Possession  of  Grantor  —  Subse- 
quently Acquired  Title.  —  A  grantor  of  land  who  remains  in 
the  adverse  possession  thereof  for  the  period  prescribed  by  the 
statute  of  limitations  obtains  a  title  as  against  his  grantee,  and 
a  title  subsequently  acquired  by  him  inures  to  his  benefit,  and  not 
to  the  benefit  of  the  grantee. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Butte  County. 

The  facts  are  stated  in  the  opinion. 

H,  V.  Reardan,  for  Appellant. 

Hundley  &  Gale,  for  Respondent 

Belcher,  C.  C.  —  This  is  an  action  to  quiet  title  to  cer- 
tain land  in  Butte  County. 

The  plaintiff  had  judgment,  and  the  defendant  ap- 
pealed. 
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It  appears  from  the  findings  that  on  the  twenty-sixth 
day  of  February,  1866,  one  Richard  F.  Floyd  was  in 
possession  of  the  land  in  question,  —  it  being  then  public 
land  of  the  United  States,  —  and  on  that  day,  on  his  own 
motion  and  without  consideration  of  any  kind,  made  a 
deed  purporting  to  convey  it  in  fee  to  the  defendant. 
The  deed  was  acknowledged  and  recorded,  but  the 
grantee  did  not  take  possession  under  it.  On  the  con- 
trary, Floyd  remained  in  possession;  and  from  that  time 
until  April,  1885,  he  held  the  actual,  open,  notorious,  ex- 
clusive, peaceable,  and  adverse  possession  of  the  premises, 
and  of  every  part  thereof,  claiming  the  same  in  his  own 
right,  and  adversely  to  all  the  world,  and  especially  as 
against  the  defendant. 

In  May,  1881,  Floyd  obtained  the  title  to  a  part  of  the 
land  by  patent  from  the  United  States,  and  in  June,  1885, 
he  obtained  the  title  to  the  balance  of  it  by  deed  from  the 
Central  Pacific  Railroad  Company.  Floyd  conveyed  the 
land  to  the  plaintiflf,  and  the  plaintiff  thereupon  commenced 
this  action. 

It  is  now  claimed  for  the  defendant,  appellant  here, 
that  the  titles  acquired  by  Floyd  in  1881  and  1885  im- 
mediately passed  to  and  vested  in  the  defendant  by  reason 
of  his  deed  of  1866. 

We  do  not  think  this  claim  can  be  maintained.  There 
can  be  no  doubt  that  a  grantor,  even  with  a  covenant  of 
warranty,  may  after  his  deed  is  delivered  take  adverse 
possession  of  the  property  conveyed,  and  if  his  possession 
is  allowed  to  continue  during  the  period  prescribed  by 
the  statute  of  limitations,  obtain  a  title  as  against  his 
grantee.  (Franklin  v.  Borland,  28  Cal.  180;  S.  C,  87 
Am.  Dec.  Ill;  Sherman  v.  Kane,  86  N.  Y.  57;  Traip  v. 
Traip,  57  Me.  268;  Smith  v.  Montes,  11  Tex.  24.) 

An  adverse  possession  of  land  for  the  period  of  time 
prescribed  by  the  statute  not  only  bars  the  remedy,  but 
practically  extinguishes  the  right  of  the  party  having  the 
true   paper   title,   and   vests   a    perfect   title   in   the    ad- 
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verse  holder.  (Arrington  v.  Liscom,  34  Cal.  365;  Cannon 
v.  Stockman,  36  Cal.  535;  LeMngwell  v.  Warren,  2  Black, 
605.) 

Whtti  Floyd  obtained  his  title  in  1881,  he  had  been  in 
the  adverse  possession  of  the  premises  for  fifteen  years, 
and  the  title,  whatever  it  was,  conveyed  by  the  deed  of 
1866  was  extinguished.  He  had  again,  as  against  all  the 
world  except  the  United  States,  become  the  owner  of  the 
property  as  completely  as  he  would  have  been  if  the  de- 
fendant had  reconveyed  it  to  him.  But  if  the  defendant 
had  reconveyed  it  to  him,  would  any  one  contend  that  the 
new  title  at  once  passed  to  the  defendant  notwithstanding 
his  deed? 

We  think  not.  The  true  rule  is,  that  an  after-acquired 
title  passes  to  a  prior  grantee  only  so  long  as  the  prior 
grantee  has  some  estate,  interest,  or  claim  in  or  to  the 
property  granted.  When  he  has  ceased  to  have  any  estate 
in  the  property,  he  has  nothing  to  be  fed  by  the  new  title, 
and  so  cannot  claim  it. 

Manley  v.  Howlett,  55  Cal.  94,  is  not  in  conflict  with 
what  has  been  said.  In  that  case,  plaintiff  sued  in  eject- 
ment, and  to  establish  his  title  relied  upon  a  patent  is- 
sued less  than  five  years  before  the  commencement  of  his 
action.  The  defendant  pleaded  the  statute  of  limitations, 
but  it  was  correctly  held  that  the  statute  did  not  begin  to 
run  until  the  issuance  of  the  patent. 

The  judgment  should  be  afiirmed.^ 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

LXZ.  CAL. — 33 
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[No.  11095.     Department  Two.  — August  28,  1886.] 

ISAIAH  RENDELL,  Respondent,  v,  J.  H.  SCOTT  et 
AL.,  Appellants. 

Sale  of  Land  —  Setting  aside  —  False  Representations  —  Mat- 
ters OF  Opinion.  —  A  sale  of  land  will  not  be  set  aside  at  the  in- 
stance of  the  vendee  on  account  of  false  representations  by  the 
vendor  of  mere  matters  of  opinion  as  to  its  value  and  productive- 
ness. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County. 

The  action  was  brought  to  recover  an  installment  of 
the  purchase  price  of  certain  land  sold  by  the  plaintiff  to 
the  defendants.  The  further  facts  are  stated  in  the  opin- 
ion of  the  court. 

W.  H.  Beatty,  S.  C,  Demon,  and  H,  A.  Carter,  for  Ap- 
pellants. 

Armstrong  &  Hinkson,  for  Respondent. 

The  Court.  —  The  defendants  by  their  cross-complaint 
sought  to  have  set  aside  as  obtained  by  fraud  a  contract 
by  which  the  defendants  had  agreed  to  purchase  a  tract 
of  land  from  plaintiff.  The  alleged  fraud  consisted  of 
certain  representations  by  which  the  defendants  were  in- 
duced to  enter  into  the  contract  for  the  purchase  of  the 
land.  The  cross-complaint  was  demurred  to,  and  the  de- 
murrer was  sustained. 

It  is  apparent  to  us  that  the  matters  alleged  as  consti- 
tuting the  fraud  were  matters  of  opinion  rather  than  of 
facts.  It  was  certainly  matter  of  opinion  when  the 
plaintiff  stated  that  the  land  was  the  best  ranch  in  lone 
Valley,  and  was  very  rich  and  productive,  and  would 
produce  fifty  bushels  of  wheat  to  the  acre;  that  a  portion 
was  good  alfalfa  land,  and  that  another  portion  was  rich 
in  mineral  deposits;  and  the  other  matters  alleged  may 
well   be   classed   under   the   head   of  matters   of   opinion 
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rather  than  a  false  representation  of  facts.  There  is  no 
averment  which  excludes  the  idea  of  personal  inspection 
by  the  purchaser. 

In  such  a  case,  the  purchaser  should  exercise  his  own 
judgment,  and  is  not  entitled  to  relief  in  equity. 

Judgment  affirmed. 


[No.  20197.     In  Bank.  — August  28,   1886.] 

THE  PEOPLE,  Respondent,  v.  SAM  LUNG,  Ap- 
pellant. 

Gaming  at  Tan  —  Carrying  on  Game  —  Information.  —  Under  sec- 
tion 330  of  the  Penal  Code,  an  information  for  carrying  on  and  con- 
ducting a  game  of  tan  need  not  allege  that  the  defendant  did  so 
as  an  owner  or  employee,  nor  is  evidence  to  that  effect  necessary 
to  sustain  a  conviction  of  the  offense. 

Id.  —  Articles  Used  at  Game  —  Evidence  —  Res  Gestae.  —  The 
articles  used  in  carrying  on  and  conducting  the  game  are  part  of 
the  res  gestcBy  and  admissible  in  evidence  in  illustration  of  the 
nature  of  the  game. 

Id.  —  Identification  of  Game.  —  On  the  trial,  a  witness  described  the 
game  which  he  saw  the  defendant  conducting.  Another  witness 
thereupon  testified  that  the  game  described  was  tan.  Held,  that 
the  evidence  was  admissible. 

Id.  —  Judgment  —  Recital  of  Offense.  —  A  recital  in  the  judgment 
that  the  defendant  was  found  guilty  of  the  offense  of  gaming  at  tan 
as  charged  in  the  information  is  equivalent  to  a  recital  that  the 
defendant  was  found  guilty  of  gaming  at  tan  by  carrying  on  and 
conducting  the  same  for  money  or  its  equivalent. 

Cbiminal  Law  —  Exclusion  of  Witnesses  from  Court-room. — The 
exclusion  of  witnesses  from  the  court-room  is  within  the  discretion 
of  the  court. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Monterey  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

GeU  &  Morehouse,  for  Appellant. 

Attorney-General  Marshall,  and  R.  M.  F.  Soto,  for  Re- 
spondent. 
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FooTE,  C.  —  The  defendant,  Sam  Lung,  was  accused  by 
information  of  having  carried  on  and  conducted  the  game 
of  tan  for  money,  etc.;  he  was  convicted  as  charged  by 
a  jury,  and  from  the  judgment  against  him,  and  an  order 
refusing  a  new  trial,  he  appealed. 

As  we  understand  section  330  of  the  Penal  Gxle,  it 
means  that  every  person  whatsoever  who  deals,  plays,  or 
carries  on,  or  opens  or  causes  to  be  opened,  or  who  con- 
ducts, certain  games  therein  mentioned,  "  for  money, 
checks,  credit,  or  any  other  representative  of  value,  is  pun- 
ishable by  fine  of  not  less  than  two  hundred  nor  more 
than  one  thousand  dollars,  and  shall  be  imprisoned  in 
the  county  jail  until  such  fine  and  costs  of  prosecution 
are  paid,  such  imprisonment  not  to  exceed  one  year  " ; 
and  that  "  every  person  who  plays  or  bets  at  or  against 
any  of  said  prohibited  game  or  games  is  guilty  of  a  mis- 
demeanor." 

That  being  so,  it  was  not  material  that  the  information 
(which  charged  that  the  defendant  "  did  willfully  and  un- 
lawfully carry  on  and  conduct  a  certain  game  of  tan,  then 
and  there  played  for  money,"  etc.)  should  have  stated  that 
he  did  so  as  employee  or  owner  of  such  game. 

The  offense  defined  in  the  first  clause  of  the  section 
supra  is  not  limited  to  those  who,  as  owners  or  employees, 
conduct  or  carry  on  any  of  the  prohibited  games  for  money ; 
it  embraces  all  persons  who  carry  on  or  conduct  such 
games,  whether  as  owners,  employees,  or  in  any  other 
capacity,  but  it  does  not  include  any  one  who  plays  or  bets 
at  or  against  such  games,  they  being  included  in  the  second 
clause  of  the  said  section. 

The  legislature  did  not  intend  to  declare  by  the  first 
clause  that  no  one  except  owners  or  employees  connected 
with  such  games  should  be  punishable  thereunder ;  it  meant 
to  include  all  persons  who  might  thereafter  commit  the 
acts  there  prohibited.  And  the  demurrer  to  the  informa- 
tion was  properly  overruled. 

It  was  unnecessary,  in  order  to  convict  the  defendant  of 
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the  offense  charged,  that  it  should  have  appeared  in  evi- 
dence that  he  was  either  an  owner  or  employee  of  a  tan 
game,  conducting  or  carrying  on  the  same  for  money  or 
its  equivalent;  nor  was  it  necessary  that  the  depositions 
taken  on  the  preliminary  examination  should  have  evi- 
denced the  character  which  the  defendant  then  and  there 
assumed. 

If  it  was  proved  before  the  committing  magistrate,  and 
afterward  before  the  trial  court,  that  he  was  a  person  car- 
rying on  or  conducting  such  a  game  for  money  or  its 
equivalent,  it  was  sufficient  to  warrant  his  being  tried  by 
the  Superior  Court,  and  convicted  by  the  jury.  And 
therefore  the  court  did  not  err  in  refusing  to  set  aside 
the  information  on  any  ground  covered  by  the  motion 
therefor. 

It  was  within  the  discretion  of  the  court  to  exclude  or 
not  witnesses  from  the  court-room.  {People  v.  Garnett, 
89  Cal.  625;  Greenl.  Ev.,  sec.  462.) 

The  introduction  in  evidence  of  the  articles  used  in 
carrjring  on  and  conducting  the  game  of  tan,  called  the 
lay-out,  was  admissible  to  aid  in  illustrating  the  kind  of 
game  alleged  to  have  been  carried  on,  etc.,  and  was  a  part 
of  the  res  gestce. 

The  testimony  of  the  witnesses  Carrow  and  Nesbitt  was 
not  expert  testimony  in  the  proper  sense  of  such  term. 
One  of  them  was  called,  who  testified  in  effect  that  he 
saw  the  defendant  conducting  a  certain  game  for  money 
or  its  equivalent,  and  described  it  before  the  jury;  the 
other  witness  was  called,  who  had  illustrated  to  him  the 
game  which  was  shown  before  the  jury.  He  said,  "  That 
is  the  game  of  tan.'' 

This  did  not  take  away  from  the  jury  the  determina- 
tion of  the  material  thing  at  issue,  that  is,  whether  or 
not  the  defendant  had  carried  on  or  conducted  such  a 
game  for  money  as  that  illustrated  by  one  witness,  and 
identified  as  being  a  certain  kind  of  game  by  another 
witness. 
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A  given  individual  may  have  witnessed  the  playing  of 
some  ordinary  game  of  cards  for  money  but  twice  or 
thrice  in  his  life,  and  heard  the  players  denominate  it  by 
its  proper  name,  and  yet  he  may  be  able  readily  (when 
he  has  such  a  game  as  he  formerly  observed  illustrated 
before  him)  to  declare  that  such  game  is  the  game  he 
formerly  saw  played;  and  in  such  recollection  or  identifi- 
cation no  special  skill  or  science  is  a  necessary  ingredient. 
And  such  evidence  is  entirely  proper,  and  may  sometimes 
be  all  that  can  be  had  in  a  given  case  upon  a  special  point. 
The  evidence  given  was  competent  and  pertinent  to 
the  issue;  of  its  force  the  jury  alone  were  the 
judges. 

We  do  not  think  that  the  court  in  its  charge  assumed 
and  declared  to  the  jury  that  the  game  conducted  or  car- 
ried on  by  the  defendant  zvas  the  game  of  tan,  or  took  away 
from  the  jury  the  determination  of  the  question  as  to 
whether  or  not  it  was  the  said  game;  and  in  all  other 
respects,  we  are  of  opinion  that  such  charge  was  correct, 
fair,  and  easily  comprehended  by  those  to  whom  it  was 
addressed.  And  the  instructions  asked  for  by  the  defend- 
ant were  properly  refused. 

The  recital  in  the  entry  of  the  judgment  was,  that  "  the 
defendant,  by  the  verdict  of  a  jury,  was  on  January  21, 
1886,  found  guilty  of  the  offense  of  gaming  at  tan,  as 
charged  in  the  information."  This  meant  that  the  de- 
fendant was  by  the  verdict  of  that  jury  found  guilty  of 
gaming  at  tan,  by  carrying  on  and  conducting  the  same 
for  money  or  its  equivalent,  and  therefore  the  judgment 
sentenced  the  defendant  for  the  offense  of  which  he  was 
tried  and  convicted,  and  was  in  no  way  erroneous  or  prej- 
udicial to  his  rights. 

From  a  careful  examination  of  the  record,  we  are  of 
opinion  that  the  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  9675.     In  Bank.  — August  28,  1886.] 

S.  B.  DAVIDSON,  Respondent,  v,  THOMAS  DE- 
VINE,  Appellant. 

Judgment  —  Vebdict  —  Nominai.  Damages.  —  A  judgment  for  one 
cent  damages,  entered  upon  a  special  verdict  in  favor  of  the 
plaintiff  for  "  nominal  damages,*'  if  in  other  respects  proper,  will 
not  be  set  aside  for  uncertainty  in  the  verdict. 

IwjUNcnoN  Suit  —  Costs.  —  In  an  injunction  suit,  where  a  per- 
petual injunction  is  awarded,  the  allowance  of  costs  to  the  plain- 
tiff is  within  the  discretion  of  the  court. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sierra  County. 

The  facts  are  stated  in  the  opinion. 

John  Gale,  for  Appellant. 

S.  B.  Davidson,  and  A/.  Farley,  for  Respondent. 

Searls,  C.  —  This  was  an  action  to  recover  damages 
for  an  alleged  trespass  upon  a  mining  claim,  and  for  an 
injunction. 

Plaintiff  had  judgment  for  one  cent  damages,  costs  of 
suit,  and  a  perpetual  injunction  against  defendant. 

A  motion  for  a  new  trial  was  made  and  denied. 

Defendant  appeals  from  the  final  judgment  only,  and 
not  from  the  order  overruling  the  motion  for  new  trial. 

There  is  no  bill  of  exceptions  or  statement  on  appeal, 
and  we  can  only  look  to  the  judgment  roll  in  determining 
the  propriety  of  the  action  of  the  court  below. 

The  perpetual  injunction  was  warranted  by  the  com- 
plaint, and  in  the  absence  of  any  statement,  we  must  pre- 
sume the  evidence  was  sufficient  to  justify  its  issuance. 

The  awarding  of  costs  to  the  plaintiff  was  within  the 
discretion  of  the  court  upon  decreeing  a  perpetual  in- 
junction. 

This  leaves  nothing  to  be  considered  but  the  validity 
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of  the  judgment  for  one  cent  damages,  rendered  upon  a 
special  finding  of  a  jury,  which  is  attacked  for  want  of 
preciseness. 

The  answer  does  not  deny  cutting  timber  upon  the 
premises,  which  are  found  by  the  jury  to  belong  to  the 
plaintiff,  and  if  it  did,  we  must  presume,  in  the  absence 
of  a  statement,  that  there  was  ample  testimony  to  sup- 
port the  findings. 

The  finding  to  which  exception  is  taken  is  in  answer 
to  the  following  questions :  — 

"  Has  the  defendant  cut  upon  and  taken  from  the  prem- 
ises described  in  the  complaint,  without  permission  of  the 
owners,  any  wood  since  1870,  and  prior  to  the  commence- 
ment of  this  suit?  If  so,  what  damage  was  done  to  plain- 
tiff?" 

The  answer  is  as  follows:  — 

"  Yes.     Damages  nominal." 

Under  the  pleadings,  admitting  the  cutting  of  the  wood 
by  defendant,  it  must  follow  that  when  the  ownership 
of  the  premises  was  established  in  plaintiff,  he  was  en- 
titled as  a  conclusion  of  law  to  nominal  damages. 

Every  trespass  upon  real  property  imports  an  injury, 
for  which  the  law  gives  nominal  damages.  {Atwood  v. 
Fricot,  37  Cal.  38.) 

By  nominal  damages  is  meant  some  trifling  sum,  as  a 
penny,  one  cent,  six  cents,  etc.  (Bouv.  Law.  Diet,  tit. 
Nominal  Damages.) 

The  proposition  presented,  then,  is  this :  Under  the  plead- 
ings and  facts  as  found,  plaintiff  was  entitled  to  nom- 
inal damages;  and  had  the  jury  found  otherwise  upon 
this  last  question,  it  would  have  been  the  duty  of  the 
court,  in  view  of  the  other  facts  found,  to  set  the  finding 
aside. 

We  are  asked  to  set  the  verdict  and  judgment  aside 
because  the  term  "  damages  nominal "  is  not  definite  and 
certain. 

The  answer  is,  judgments  are  reversed  by  this  court, 
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not  for  error  alone,  but  for  such  errors  as  work  an  injury 
to  the  appellants. 

Defendant  was  not  injured  by  a  judgment  in  other 
respects  proper,  and  which  awarded  one  cent  damages 
against  him  in  a  case  where  plaintiff  was  entitled  to  nominal 
damages. 

Again,  the  law  disregards  trifles  (Civ.  Code,  sec.  3533), 
and  as  only  one  cent  is  involved  in  the  determination  of 
the  question  at  issue,  the  doctrine  of  De  minimis  non  curat 
lex  should  be  invoked,  and  the  judgment  of  the  court  be- 
low should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  2018C.    In  Bank.  — August  28,  1886.] 

THE  PEOPLE,  Respondents,  v.  AUGUST  DANIELS, 
Appellant. 

Cbhonal  Law  —  Murdeb  —  Eviobncb  op  Immobal  Characteb  of 
Defeivdamt  —  Immaterial  Error.  —  In  a  prosecution  for  mur- 
der, the  admission  of  evidence  tending  to  show  that  the  defendant 
was  a  person  of  immoral  character  is  without  prejudice,  if  the 
defendant  when  a  witness  in  his  own  behalf  testifies  substantially 
to  the  same  effect. 

Id.  —  JuBTiFiABix  Homicide  —  Instruction.  —  In  such  a  case,  an 
instruction  that  in  order  to  justify  the  homicide,  the  defendant,  if 
he  was  the  assailant  in  the  combat  during  which  the  killing  oc- 
curred, or  if  he  was  engaged  in  mortal  combat,  must  in  good  faith 
have  endeavored  to  retire  from  the  struggle  before  the  homicide  was 
committed,  is  substantially  in  the  language  of  section  107,  sub- 
division 3,  of  the  Penal  Code,  and  therefore  not  erroneous. 

Id.  —  Instructions.  —  The  refusal  to  give  certain  instructions 
stated  in  the  opinion,  heldy  not  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 
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The  facts  are  stated  in  the  opinion. 
Joseph  Coffey,  for  Appellant. 
Attorney-General  Marshall,  for  Respondent. 

FooTE,  C.  —  The  defendant  was  tried  for  the  murdei 
of  a  woman  named  Sarah  Indig,  and  convicted  of  the 
crime  of  manslaughter;  from  a  judgment  in  the  prem- 
ises, and  an  order  denying  him  a  new  trial,  he  has  ap- 
pealed. 

The  objection  made  by  him  to  the  introduction  of 
evidence  on  the  part  of  the  people  which  showed  him  to 
have  at  one  time  lived  with  the  woman  whom  he  was 
alleged  to  have  slain  in  a  house  of  ill-fame  was  well 
taken,  as  tending  to  prejudice  the  jury  against  him  as 
an  immoral  character,  and  its  admission  would  have 
been  good  ground  for  a  new  trial  but  for  the  fact  that 
the  defendant,  as  a  voluntary  witness  in  his  own  behalf, 
testified  substantially  to  the  same  effect,  and  hence  can- 
not complain  that  the  jury  were  informed  that  he  had 
so  lived;  for  it  is  not  to  be  supposed  that  they  would 
have  been  prejudiced  in  a  greater  degree  by  the  state- 
ment of  that  same  fact  made  by  the  witness  on  the  part 
of  the  people  than  by  that  of  the  defendant  voluntarily 
given. 

The  evidence  in  the  cause  was  conflicting,  the  jury 
have  rendered  a  verdict  thereon,  and  it  should  not  be 
disturbed  merely  because  of  such  conflict. 

There  was  evidence  introduced  to  the  eflfect  that  the 
defendant,  before  leaving  Los  Angeles  to  come  to  San 
Francisco,  had  made  threats  against  the  life  of  both 
Somerset  and  the  deceased  woman,  and  it  is  assigned  for 
error  that  the  court  refused  to  give  certain  instructions 
asked  for  by  the  defendant  upon  the  subject  of  such 
threats. 

As  the  instructions  refused  had  application  only  to  a 
state  of  facts  which  would  have  been  material  had  the 
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defendant  killed  Somerset  and  been  on  trial  therefor, — 
which  he  was  not,  —  we  are  of  opinion  that  the  charge  of 
the  court  upon  the  matter  of  threats  covered  all  that  the 
defendant  asked  for  which  was  pertinent  to  the  case  be- 
fore the  jury. 

It  is  further  objected  that  the  court  charged  the  jury, 
that  in  order  to  acquit  the  defendant  they  must  believe 
from  the  evidence  —  that  is,  if  he  was  the  assailant  in  the 
combat  in  the  progress  of  which  the  woman  lost  her  life, 
or  if  he  was  engaged  in  "mortal  combat"  with  the  wit- 
ness Somerset  —  that  the  defendant  must  "in  good  faith 
have  endeavored  to  retire  from  the  struggle  before  the 
homicide  was  committed." 

Inasmuch  as  that  part  of  the  charge  was  a  substantial 
repetition  of  the  language  of  section  197,  subdivision  3, 
of  the  Penal  Code,  as  applicable  to  the  case  in  hand,  we 
perceive  no  error  on  the  part  of  the  court  in  giving  it. 

The  charge,  taken  as  a  whole,  and  giving  to  it  a  natural 
and  unstrained  interpretation,  covered  all  the  material 
instructions  asked  for  by  the  defendant,  and  was  emi- 
nently fair  and  easily  understood  by  the  jury. 

The  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  2014  L     In  Bank.  — August  28,  1886.] 

THE  PEOPLE,  Appellant,  v,  W.  H.  OTTO,  Respond- 
ent. 

Cbiminal  Law  —  Refusal  to  Pat  over  Public  Money  —  Indict- 
ment. —  The  indictment  charged  in  effect  that  the  defendant  was 
the  tax  collector  of  Del  Norte  County  from  the  first  Monday  in 
January,  1883,  at  12  o'clock,  m.,  to  the  like  day  and  time  on  the 
fifth  day  of  January,  1885;  that  as  tax  collector  he  had  on  the  fifth 
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day  of  January,  1885,  received  and  collected  certain  public  money, 
and  on  that  day,  and  for  five  days  thereafter,  and  ^ver  since  then, 
had  wholly  and  willfully  refused  and  omitted  to  pay  it  over  tc* 
the  county  treasurer.  Held,  that  the  indictment  charged  but  one 
offense,  and  was  sufficient  under  section  424  of  the  Penal  Code. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County. 

The  facts  are  stated  in  the  opinion. 

Attorney 'General  Marshall,  for  Appellant 

R.  G.  Knox,  for  Respondent. 

Foote,  C.  —  The  defendant  was  indicted  under  section 
424  of  the  Penal  Code,  which  reads  as  follows :  — 

"  Each  officer  of  this  state,  or  of  any  county,  city,  town, 
or  district  of  this  state,  and  every  other  person  charged 
with  the  receipt,  safe-keeping,  transfer,  or  disbursement 
of  public  moneys,  who  either,  — 

"  10.  Willfully  omits  or  refuses  to  pay  over  to  any 
officer  or  person  authorized  by  law  to  receive  the  same 
any  money  received  by  him  under  any  duty  imposed  by 
law  so  to  pay  over  the  same  is  punishable  by  imprison- 
ment in  the  state  prison  for  not  less  than  one  nor  more 
than  ten  years,  and  is  disqualified  from  holding  any 
office  in  this  state." 

The  indictment  was  demurred  to,  the  demurrei  sustained, 
and  from  the  judgment  made  in  the  premises  the  people 
have  appealed. 

The  grounds  alleged  in  the  demurrer  why  it  should  be 
sustained  were:  1.  That  the  indictment  did  not  substan- 
tially comply  with  the  requirements  of  sections  950,  951, 
and  952  of  the  Penal  Code;  2.  That  more  than  one  offense 
is  charged  in  the  indictment;  3.  That  the  facts  do  not  con- 
stitute a  public  offense. 

The  indictment  set  out  that  the  defendant,  "during 
all    the    times    between    the    first    Monday    of    January, 
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A.  D.  1883,  at  12  o'clock,  m.,  and  the  first  Monday,  viz., 
the  fifth  day,  of  January,  A.  D.  1885,  at  12  o'clock,  m., 
was  the  duly  elected  and  qualified  sheriff  and  ex  officio 
tax  collector  of  the  county  of  Del  Norte  and  state  of  Cali- 
fornia " ;  that  as  such  it  was  his  duty  to  receive,  safely 
keep,  disburse,  transfer,  etc.,  the  state  and  county  taxes 
for  the  fiscal  year  ending  June  30,  1885;  that  as  such  tax 
collector,  on  the  fifth  day  of  January,  1885,  he  "  had  "  re- 
ceived and  collected  a  certain  amount  of  money,  state 
and  county  taxes,  the  sums  belonging  to  the  state  and 
county  being  stated  in  the  aggregate  first,  then  sepa- 
rately. 

That  on  the  first  Monday,  viz.,  the  fifth  day,  of  Jan- 
uary, 1885,  and  for  five  days  thereafter,  at  the  county 
and  state  aforesaid,  "  the  said  W.  H.  Otto,  as  said  tax 
collector,  wholly  and  willfully  omitted  and  refused  to 
pay  over  to  the  county  treasurer  of  said  county  of  Del 
Norte,  the  officer  authorized  by  law  to  receive  the  same," 
the  sum  of  money,  etc. ;  and  that  on  the  fifth  day  of  Janu- 
ary, 1885,  etc.,  "  he  wholly  and  willfully  omitted  and  re- 
fused, and  still  does  omit  and  refuse,  to  pay  over  "  said 
money,  etc. 

As  in  the  first  part  of  the  indictment  it  was  distinctly 
charged  that  defendant  was  the  tax  collector  of  Del  Norte 
County  from  the  first  Monday  in  January,  1883,  at  12 
o'clock,  M.,  to  the  like  day  and  time  on  the  fifth  day  of 
January,  1885,  the  charge  that  "  as  said  tax  collector " 
he  "had,"  on  the  fifth  day  of  January,  1885,  collected 
the  public  money,  and  upon  that  day,  and  for  five  days 
thereafter,  and  ever  since  then,  refused  and  omitted  to 
pay  it  over,  was  but  charging  the  defendant  with  a  single 
offense. 

For  the  word  "  had,"  being  in  the  pluperfect  tense, 
denotes  that  the  collection  of  the  money  was  prior  to 
the  fifth  day  of  January,  1885,  and  taken  in  connection 
with  the  other  language  preceding  it,  the  statement  of 
fact  was  that  said  collection  was  made  during  the  term 
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of  office  of  the  defendant  as  tax  collector.  And  the 
statement  that  he  refused  and  omitted  to  pay  the  money 
over  on  the  fifth  day  of  January,  1885,  and  for  five  days 
thereafter,  and  that  he  wholly  omitted  and  refused,  and 
still  refuses,  to  pay  it  over,  is  a  charge  of  but  one  offense; 
for  he  is  thereby  no  more  accused  of  the  commission  of 
an  offense  for  each  of  the  five  days  after  the  fifth  of  Jan- 
uary, 1885,  than  for  every  day  since  then  that  he  had 
omitted  and  refused  to  pay  over.  Taking  them  to- 
gether, the  words  last  considered  convey  the  meaning 
that  the  defendant  neither  paid  the  money  over  on  the 
5th  of  January,  1885,  when  he  was  tax  collector,  nor  for 
five  days  thereafter,  nor  at  any  time. 

And  as  a  refusal  to  do  a  thing  includes  an  omission  to 
do  so,  there  is  no  charge  of  two  offenses  in  saying  that 
the  defendant  "  omitted  and  refused,"  etc.,  the  greater 
including  the  less.  The  refusal  and  omission  to  pay 
over  the  sum  of  money  collected  was  the  charge,  and 
the  fact  that  it  stated  that  part  of  it  was  state  and  part 
county  money  is  not  a  charging  of  two  offenses. 

We  are  of  opinion  that  the  indictment  does  substan- 
tially comply  with  sections  950,  951,  and  953  of  the 
Penal  Code,  and  that  the  facts  set  out  therein  were  suf- 
ficient to  charge  a  public  offense  under  section  424,  sub- 
division 10,  of  the  code  supra. 

The  judgment  should  be  reversed  and  the  cause  remanded. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  cause  remanded, 
with  direction  to  the  court  below  to  overrule  the  de- 
murrer. 

Rehearing  denied. 


Aug.  1886.]     Matthews  v.  Superior  Court.  527 

[No.  11311.    Department  Two.  — August  30,  1886.] 

GEORGE  J.  MATTHEWS,  Petitioner,  v,  SUPE- 
RIOR  COURT  OF  MARIN  COUNTY  et  al.,  Re- 
spondents. 

Justice's  Court  —  Notice  of  Appeal  —  Waiver  op  Objection  — 
Voluntary  Appearance  of  Respondent.  —  On  an  appeal  from 
a  Justice's  Court,  the  voluntary  appearance  of  the  re8]>ondent  and 
his  participation  without  objection  in  the  trial  in  the  Superior 
Court,  and  in  the  subsequent  preparation  of  a  statement  for  a 
new  trial,  is  a  waiver  of  any  insufiBciency  in  the  notice  of  appeal 
or  in  the  proof  of  service  thereof. 

Application  for  a  writ  of  review.  The  facts  are  stated 
in  the  opinion  of  the  court. 

James  F.  Smith,  for  Petitioner. 

Hepburn  Wilkins,  for  Respondents. 

McKee,  J.  —  In  the  case  of  Coughran  v.  Matthews,  on 
appeal  to  the  Superior  Court  of  Marin  County,  a  writ  of 
certiorari  was  issued  on  the  20th  of  October,  1885,  to  de- 
termine whether  the  Superior  Court  had  pursued  its 
jurisdiction  in  refusing  to  settle  a  statement  presented  in 
the  case  upon  a  motion  for  a  new  trial,  and  in  ordering 
the  dismissal  of  the  motion. 

Pending  that  proceeding  in  error,  Matthews,  the  peti- 
tioner in  error,  on  the  31st  of  October,  1885,  applied  for 
another  writ  of  certiorari  to  determine  whether  the  Supe- 
rior Court  had  acquired  jurisdiction  at  all  to  proceed  in 
the  case. 

Upon  the  hearing  had  upon  the  first  writ,  the  order  ci 
dismissal  was  reversed,  upon  the  ground  that  the  lower 
court  exceeded  its  jurisdiction  in  making  the  order  with- 
out first  settling  the  statement  upon  which  the  motion 
for  a  new  trial  was  to  be  made. 

After  the  announcement  of  that  decision,  a  return  was 
made  in  the  proceeding  in  error  instituted  by  the  present 
writ.  The  return  shows  that  there  had  been  an  appeal 
taken  in  the  case,  "  on  questions  of  both  law  and  fact," 
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by  a  notice  of  appeal  addressed  to  the  justice  of  the  peace 
and  "James  F.  Smith,"  attorney  for  respondent.  This 
notice  was  given  under  section  974  of  the  Code  of  Civil 
Procedure,  which  provides  how  an  appeal  shall  be  taken  to 
a  Superior  Court.  The  provision  is :  "  The  appeal  is  taken 
by  filing  a  notice  of  appeal  with  the  justice,  and  serving 
a  copy  on  the  adverse  party."  Service  on  the  attorney 
of  record  of  the  adverse  party  is  sufficient.  (Code  Civ. 
Proc.,  sec.  1015.) 

But  the  return  shows  that  the  proof  of  service  of  the 
notice  consisted  of  an  affidavit  in  form  of  service  upon 
"  Frank  J.  Smith,  attorney  of  respondent."  And  the 
alleged  affidavit  was  not  sworn  to  or  subscribed  before 
any  officer.  "  Frank  J.  Smith  "  was  not  the  attorney  of 
record  of  respondent;  and  as  the  proposed  affidavit  of 
service  was  not  verified,  the  proof  of  service  of  the  notice 
of  appeal  was  inadequate. 

The  exercise  of  jurisdiction  by  an  appellate  court  in 
a  case  where  there  has  been  no  service  of  notice  of  ap- 
peal is  ineffectual  and  void.  (Coker  v,  Superior  Court, 
58  Cal.  177 ;  Trobock  v.  Caro,  60  Cal.  301.)  But  the  party 
upon  whom  the  law  requires  notice  to  be  served  may 
voluntarily  appear  and  submit  himself  to  the  jurisdiction 
of  the  court.  If  he  appears,  his  appearance  is  a  waiver 
or  cure  of  the  want  of  notice. 

The  return  shows  that  the  attorney  of  record,  to 
whom  the  notice  of  appeal  was  addressed,  appeared  on 
the  trial  of  the  appeal  in  the  Superior  Court,  and  that, 
without  objecting  to  any  defect  in  the  proof  of  service, 
or  moving  to  dismiss  for  want  of  service  of  notice  of  the 
appeal,  he  participated  in  the  proceedings,  and  in  the 
preparation  of  the  statement  on  motion  for  a  new  trial 
which  was  presented  to  the  court  for  settlement.  Such 
being  the  case,  the  party  will  not  be  heard  to  say  that  the 
court  had  no  jurisdiction. 

Writ  dismissed. 

Sharpstein,  J.,  and  Thornton.  J.,  concurred. 


Aug.  1886.]  People  v.  Reed.  529 

[No  20200.    In  Bank.  — August  30,  1886.] 

THE   PEOPLE,   Respondent,  v.   M.  D.   REED,  Ap- 
pellant. 

CBiMiif  AL  Law  —  Obtaining  Pbopestt  undeb  False  Pbetbnses  — 
Dbscsiftion  of  Pbopebtt  —  Vabiance.  —  An  indictment  for  ob- 
taining under  false  pretenses  a  promissory  note  alleged  to  have 
been  executed  bv  the  person  defrauded  is  not  sustained  by  evidence 
showing  that  the  note  was  jointly  executed  by  him  and  another. 

Id.  —  pROicissoBT  Note  —  Personal  Pbopebtt.  —  Under  section  7 
of  the  Penal  Code,  a  promissory  note  is  personal  property,  and  may 
be  the  subject  of  the  offense  of  obtaining  property  under  false  pre- 
tenses. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Henry  Edgerton,  and  R.  M,  Swain,  for  Appellant. 

Attorney-General  Marshall,  for  Respondent. 

Searls,  C.  —  The  defendant  was  indicted  in  the  county 
of  Sacramento,  upon  a  charge  of  obtaining  property  by 
false  pretenses,  under  section  532  of  the  Penal  Code,  and 
was  tried  and  convicted. 

This  appeal  is  from  the  judgment  of  conviction,  and 
from  an  order  denying  a  motion  on  the  part  of  defend- 
ant for  a  new  trial. 

The  indictment  charges  that  the  defendant,  at  the 
county  of  Sacramento,  in  September,  1885,  falsely  and 
fraudulently,  and  with  the  intent  to  defraud  one  Samuel 
Purrington  of  his  property,  represented  to  said  Purring- 
ton  that  he,  the  said  defendant,  was  then  and  there  the 
owner  and  patentee  of  a  certain  patented  mechanical  in- 
vention known  and  called  a  mechanical  motor;  that  one 
Frances  Purrington,  the  mother  of  said  Samuel  Pur- 
rington, who  was  in  San  Francisco,  had  authorized  and 
directed  defendant  to  tell  her  son  Samuel  that  she,  the 
mother,    had   within   a    few    days   theretofore   purchased 
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from  defendant  for  her  said  son  Samuel  the  patent  right 
of  and  for  said  invention  for  the  county  of  Sacramento, 
and  that  she  desired  the  said  Samuel  to  agree  to  said 
purchase,  and  to  pay  defendant  therefor  one  thousand 
dollars,  by  executing  and  delivering  to  defendant  his 
promissory  note  therefor,  payable  to  defendant,  and  to 
do  all  things  necessary  to  said  purchase;  and  Samuel  Pur- 
rington,  believing  said  statements,  and  being  deceived 
thereby,  was  induced  to  deliver  to,  and  did  then  and  there 
execute  and  deliver  to,  said  defendant  "  his,  said  Samuel 
Purrington's,  promissory  note  for  the  sum  of  one  thousand 
dollars,  ....  payable  to  said  defendant,  said  note  being 
then  and  there  of  the  personal  property  of  said  Samuel 
Purrington,  ....  and  of  the  value  of  one  thousand  dol- 
lars," and  thereupon  defendant  pretended  to  consummate 
the  purchase  by  executing  and  delivering  to  Purrington 
a  bill  of  sale  of  the  patent  right  for  the  county  of  Sacra- 
mento. 

The  indictment  then  proceeds  to  aver  the  falsity  of  de- 
fendant's representations,  etc.,  allegations  not  important 
to  any  question  raised. 

At  the  trial,  the  testimony  showed  without  conflict  or 
contradiction  that  the  bill  of  sale  of  the  patent  right  was 
executed  and  delivered  to  Samuel  Purrington  and  Lincoln 
Purrington,  and  that  the  promissory  note  was  dated 
March  30,  1885,  was  for  one  thousand  dollars,  payable  in 
six  months  from  date,  and  was  the  joint  note  of  Samuel 
Purrington  and  Lincoln  Purrington,  both  of  whom  exe- 
cuted it;  and  that  no  other  note  for  one  thousand  dollars 
was  ever  made  to  defendant  by  them  or  either  of  them. 

Upon  this  state  of  the  proofs,  the  defendant  requested 
the  court  to  instruct  the  jury  as  follows: — 

"  2.  In  a  criminal  action,  the  proofs  must  correspond 
with  the  material  averments  of  the  indictment;  and  in 
case  of  a  substantial  variance  between  the  proofs  adduced 
and  such  material  averments,  the  defendant  is  entitled  to 
an  acquittal. 
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"  The  indictment  in  this  action  charges  the  defendant 
with  obtaining  by  certain  false  and  fraudulent  pretenses 
and  representations  the  promissory  note  of  Samuel  Pur- 
rington  for  the  sum  of  one  thousand  dollars  ($1,000),  and 
the  property  of  said  Samuel  Purrington.  If  you  find 
from  the  evidence  that  the  defendant  obtained  the  joint 
note  of  Samuel  Purrington  and  Lincoln  Purrington,  and 
did  not  obtain  the  individual  note  of  Samuel  Purrington, 
then  there  is  a  substantial  variance  between  a  material 
averment  in  the  indictment  and  the  proofs  adduced  in 
this  action,  and  you  should  render  a  verdict  of  acquittal." 

The  instruction  was  refused,  and  such  refusal  is  as- 
signed as  error. 

Section  632  of  the  Penal  Code,  under  which  the  in- 
dictment was  found,  provides  that  **  every  person  who 
knowingly  and  designedly,  by  false  or  fraudulent  repre- 
sentation or  pretenses,  defrauds  any  other  person  of 
money  or  property,  ....  and  thereby  fraudulently  gets 
into  possession  of  money  or  property,  ....  is  punish- 
able," etc. 

The  indictment  or  information  must  be  direct  and 
certain  as  it  regards,  —  1.  The  party  charged ;  2.  The 
offense  charged;  3.  The  particular  circumstances  of  the 
offense  charged  when  they  are  necessary  to  constitute  a 
complete  offense. 

All  these  things  are  set  out  in  the  indictment. 

Stripped  of  all  verbiage  and  legal  phraseology,  it  in 
effect  says  that,  with  intent  to  defraud  Samuel  Purring- 
ton, the  defendant  informed  him  that  his  mother  desired 
him  to  purchase  from  defendant  the  patent  right  for  a 
certain  pump  for  one  thousand  dollars,  and  to  give  de- 
fendant his  note  therefor. 

The  whole  story  was  false,  but  Samuel  Purrington 
believed  it  to  be  true,  purchased  the  patent,  and  gave  his 
note. 

A  plea  of  not  guilty  was  interposed  to  this  indictment, 
the  effect  of  which  was  to  deny  these  material  facts. 
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The  evidence  was,  that  defendant  represented  that 
their  mother  wished  the  brothers,  Samuel  and  Lincoln 
Purrington,  to  purchase  the  patent;  that  they  believed 
the  statement,  and  did  purchase;  that  the  right  was 
assigned  to  them;  and  that  they  jointly  made  and 
delivered  to  defendant  their  note  for  the  one  thousand 
dollars. 

In  a  prosecution  under  section  532,  the  indictment  or 
information  should  set  out  with  reasonable  certainty  the 
pretenses  and  fraudulent  representations  by  which  the 
party  injured  was  defrauded  of  his  property,  and  such 
specific  description  of  the  property  obtained  as  will  iden- 
tify it,  and  give  to  the  defendant  notice  of  what  he  i's  re- 
quired to  meet.  And  between  the  allegations  thus  made 
and  the  proofs  there  should  be  such  a  correspondence 
that  when  the  latter  are  adduced  it  can  be  said  that  the 
former  are  substantially  established. 

In  the  present  case,  there  was  a  wide  departure  from 
the  necessary  correspondence  between  the  allegata  and 
probata.  The  proofs  established  another  offense,  sepa- 
rate and  distinct  from  that  charged. 

The  property  obtained  by  the  fraudulent  practices  of 
defendant  was  different  from  that  described  in  the  indict- 
ment. This  difference  was  so  significant  that  in  a  civil 
action  it  would  have  been  fatal  to  a  recovery.  This  dis- 
crepancy is  not  remedied  by  section  956  of  the  Penal 
Code.  That  section  provides  that  where  a  public  of- 
fense "  involves  the  commission  of  or  attempt  to  commit 
a  private  injury,  and  is  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured  or  intended  to  be 
injured  is  not  material." 

Samuel  Purrington  and  Lincoln  Purrington  were  the 
parties  injured.  Under  this  last  section,  the  mistake  of 
charging  that  Samuel  Purrington  only  was  injured  was 
of  no  consequence,  and  if  the  mistake  stopped  there,  it 
would    avail    the    defendant    nothing.     But    the    offense 
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actually  committed  by  the  defendant  was  not  described 
"  with  sufficient  certainty  in  other  respects  to  identify  the 
act." 

A  conviction  of  the  offense  charged  would  not  be  a  bar 
to  another  indictment  for  the  offense  as  proven. 

It  is  further  contended  by  defendant  that  the  promis- 
sory note  as  proven  was  not  such  property  as  would  sup- 
port the  indictment. 

At  common  law,  the  only  description  of  property  which 
could  be  the  subject  of  larceny  was  personal  goods,  that 
is,  mere  movables  having  an  intrinsic  value.  The  crime 
could  not  be  committed  of  things  which  savor  of  the 
realty,  or  of  written  instruments  of  any  description. 
(4  Bla.  Com.  229,  233,  234;  2  Russell  on  Crimes,  pp. 
62-70.) 

The  paper  only  on  which  the  instrument  was  written, 
and  not  the  instrument,  was  the  subject  of  larceny. 
This  phase  of  the  common  law  is  modified  by  our  Penal 
Code,  section  7  of  which  provides  that  the  term  "  per- 
sonal property  "  includes  "  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt." 

The  promissory  note  of  Purrington  was  evidence  of  a 
debt,  and  as  such  was  such  property  as  might  be  the 
subject  of  the  offense  defined  by  section  532  of  the  Penal 
Code. 

We  are  of  opinion  that  the  instruction  asked  by  de- 
fendant should  have  been  given,  and  that  the  refusal  was 
error,  for  which  the  judgment  and  order  appealed  from 
should  be  reversed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 
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[No.  8194.     In  Bank.  — August  30,   1886.] 

ALAMEDA  MACADAMIZING  COMPANY,  Respond- 
ent, V.  THOMAS  H.  WILLIAMS,  Appellant. 

Street  Assessment  —  City  of  Oakland  —  Macadamizing  Portions 
OF  Street.  —  Under  the  statutes  of  1864  and  1870,  authorizing  the 
city  council  of  the  city  of  Oakland  to  order  the  whole  or  any  por- 
tion of  the  streets  of  the  municipality  macadamized,  the  city  coun- 
cil has  power  to  let  the  work  of  macadamizing  separate  portions 
of  a  street  in  one  contract. 

Id.  —  Protest  against  Proposed  Work  —  Evidence  —  Findings  — 
Judgment  —  Presumption.  —  The  action  was  brought  to  fore- 
close an  assessment  for  the  macadamizing  of  a  street  in  the  city 
of  Oakland.  An  issue  was  raised  by  the  pleadings  as  to  whether 
a  majority  of  the  property  owners  on  the  line  of  the  street  pro- 
tested against  the  proposed  work.  On  the  trial,  the  court  ex- 
cluded the  writiucn  protest  offered  in  evidence  by  the  defendant,  but 
the  plaintiff  admitted  the  names  of  the  protestants,  and  the  num- 
ber of  front  feet  owned  by  each  on  the  line  of  the  work.  Findings 
were  waived,  and  judgment  rendered  in  favor  of  the  plaintiff. 
Heldy  that  it  would  be  presumed  that  a  majority  of  the  property 
owners  on  the  line  of  the  work  did  not  protest. 

Id.  —  Eeldy  further ,  that  the  exclusion  of  the  written  protest  was 
without  prejudice  to  the  defendant,  as  the  admission  of  the  plain- 
tiff afforded  him  the  benefit  of  the  testimony  which  the  protest 
would  have  furnished. 

Id.  —  Description  of  Land  —  Side  Line  op  Street  as  Boundary.  — 
In  such  an  action,  where  the  complaint  describes  the  land  assessed 
as  bounded  by  the  side  line  of  the  adjoining  street,  the  presump- 
tion that  the  land  extends  to  the  center  of  the  street  is  rebutted. 

Id.  —  Record  of  Street  Assessment  —  Evidence.  —  Under  section 
18  of  the  act  of  April  4,  1864,  the  records  of  a  street  assessment 
kept  by  the  marshal  of  the  city  of  Oakland,  and  signed  by  him, 
have  the  same  force  and  effect  as  other  public  records,  and  copies 
therefrom  duly  certified  are  admissible  in  evidence  with  the  same 
effect  as  the  originals. 

Id.  —  Demand  of  Payment  —  Assessment  to  Unknown  Owners.  — 
Under  that  act,  where  the  land  is  assessed  to  unknown  owners,  the 
demand  for  the  payment  of  the  assessment  must  be  publicly  made 
on  the  premises;  a  demand  made  to  the  owner  personally,  or  on 
the  street  in  front  of  the  premises,  is  insufficient. 

Appeal  —  Error  in  Admission  of  Evidence  —  Exception  —  Speci- 
fication OF  Error.  —  Alleged  error  in  the  admission  of  evidence 
will  not  be  reviewed  on  appeal,  unless  the  record  shows  that  the 
evidence  was  objected  to,  and  an  exception  reserved  at  the  trial,  not- 
withstanding the  statement  on  motion  for  a  new  trial  specifies  the 
admission  of  the  evidence  as  one  of  the  errors  on  which  the  party 
moving  would  rely. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  refusing  a  new  trial 
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The  facts  are  stated  in  the  opinion. 

Thomas  H,  Williams,  in  pro.  per.,  for  Appellant. 

/.  C  Martin,  for  Respondent. 

Searls,  C.  —  This  action  was  brought  to  foreclose  a 
lien  on  block  52,  East  Fourteenth  Street,  Oakland,  based 
upon  a  street  assessment  made  by  the  municipal  author- 
ities of  the  city  of  Oakland. 

Plaintiff  had  judgment,  from  which,  and  from  an  order 
denying  a  new  trial,  defendant  Williams  appeals. 

The  first  point  made  by  appellant  is,  that  the  council 
exceeded  its  jurisdiction  in  attempting  to  let  the  work  of 
macadamizing  several  separate  and  distinct  portions  of 
Fourteenth  Street  in  one  contract. 

The  jurisdiction  of  the  municipal  corporation  to  im- 
prove the  street  is  contained  in  the  statutes  of  1863- 
64,  p.  333,  and  1869-70,  p.  443. 

Section  2  of  the  latter  act  is  in  these  words :  "  The  city 
council  are  hereby  authorized  and  empowered  to  order 
the  whole  or  any  portion  of  the  streets,  lanes,  alleys, 
....  macadamized,"  etc.,  including  the  power  to  grade, 
construct  culverts,  curbing,  cross-walks,  etc. 

The  resolution  of  intention  to  do  the  work  as  adopted 
by  the  city  council  September,  17,  1877,  described  the 
portion  of  East  Fourteenth  Street  to  be  macadamized  as 
follows :  "  From  the  easterly  line  of  First  Avenue  to  the 
westerly  line  of  Fifteenth  Avenue,"  except  certain  por- 
tions which  are  specified,  "  all  of  which  has  already  been 
macadamized  to  the  official  grade." 

The  two  acts  above  referred  to  confer  upon  the  munici- 
pal authorities  of  the  city  of  Oakland  ample  authority 
to  open  and  improve  the  public  streets  of  that  city  in 
all  the  various  modes  by  which  those  objects  are  usually 
attained,  and  they  might  improve  '^  the  whole  or  any  por- 
tion of  the  streets." 

The  improvements  to  be  made  in  this   instance  were 
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confined  to  a  single  street,  and  included  the  whole  surface 
thereof  between  certain  terminal  points,  except  certain 
portions  which  had  already  been  improved  and  macad- 
amized, and  which  portions  were  specifically  described. 
There  is  no  question  but  the  city  council  clearly  desig- 
nated the  portions  of  the  street  to  be  improved  and  the 
character  of  the  improvements  to  be  made. 

Under  such  circumstances,  we  are  of  opinion  the  au- 
thority of  the  board  was  not  exceeded  by  ordering  the 
portions  of  the  same  street  not  yet  improved  to  be  macad- 
amized so  as  to  render  it  uniform  with  the  portions 
already  improved  in  that  respect. 

2.  The  court  did  not  err  in  excluding  the  written  pro- 
test offered  in  evidence. 

The  proposed  work  was  the  macadamizing  certain  por- 
tions  of  East  Fourteenth  Street,  designating  them;  the 
construction  of  certain  culverts  and  cross-walks,  describ- 
ing them  and  their  location,  etc. 

The  protest  was  "  against  the  macadamizing  of  said 
East  Fourteenth  Street  between  the  points  named "  as 
terminals,  and  did  not  relate  to  the  cross-walks  and  cul- 
verts to  be  constructed,  was  not  restricted  to  the  portions 
to  be  macadamized,  and  professed  to  be  made,  not  by  the 
owners  of  property  upon  the  portions  of  the  street  to  be 
improved,  but  by  property  owners  on  the  line  of  East 
Fourteenth  Street  between  First  and  Fifteenth  avenues; 
non  constat  but  that  the  protestants  may  have  all  been 
the  owners  of  property  upon  the  portions  of  the  street 
already  improved  and  excepted  from  the  work  to  be 
done. 

We  may,  however,  waive  these  objection  to  the  pro- 
test as  technical,  for  it  appears  from  the  record  that  the 
issue  was  made  by  the  pleadings  as  to  whether  a  major- 
ity of  the  property  owners  on  the  line  of  the  street  did 
in  fact  protest. 

At  the  trial,  the  names  of  protestants,  and  the  number 
of  front  feet  owned  by  each  on  the  line  of  the  work,  were 
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admitted,  and  we  must  presume  in  the  absence  of  writ- 
ten findings  that  the  finding  on  this  issue  was  in  favor 
of  the  plaintiff,  who  had  judgment;  and  as  the  admission 
of  the  plaintiff  afforded  defendant  the  benefit  of  the  tes- 
timony which  the  protest  would  have  furnished,  he  can- 
not complain. 

3.  PlaintiflF  introduced  in  evidence  a  book  labeled 
"  Book  F,  Street  Assessment,  Oakland,"  which  defendant 
admitted  was  the  proper  street-assessment  book  of  the 
city  of  Oakland,  in  which  the  assessment  mentioned  in 
the  complaint  should  have  been  recorded. 

Plaintiffs  counsel  then  read  therefrom  the  contract 
between  the  city  marshal,  as  street  superintendent,  and 
the  plaintiff  herein,  for  the  performance  of  the  street 
improvements  upon  which  the  action  is  based;  and  sec- 
ondly, the  record  of  the  assessment,  dated  "  Oakland, 
June  4,  1878,"  signed  by  "  J.  R.  Cutting,  Marshal  City  of 
Oakland,"  the  diagram  signed  and  dated  in  like  manner, 
and  the  warrant  attached  thereto,  authorizing  and  em- 
powering the  plaintiff  to  demand  and  receive  the  several 
assessments  upon  the  assessment  and  diagram  thereto 
attached,  which  warrant  was  of  like  date  and  signed  by 
the  marshal  as  in  case  of  the  assessment  and  diagram, 
and  duly  countersigned  by  the  mayor. 

The  record  is  verified  as  follows: — 

"  Recorded  June  4,  1878. 

"  J.  R.  Cutting, 
"  City  Marshal  of  the  city  of  Oakland." 

Then  follows  the  contractor's  return,  showing  a  de- 
mand, and  recorded  and  certified,  as  in  case  of  the 
other  record,  on  the  6th  of  July,  1878. 

We  do  not  find  in  the  record  of  this  cause  any  objec- 
tion on  the  part  of  defendant  to  the  introduction  of  this 
testimony. 

The  statement  of  the  defendant  in  his  specification  of 
errors,  upon  which  he  would  rely  on  his  motion  for  a 
new  trial    (Transcript,   folio  205),  to  the  effect  that  he 
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objected  to  the  testimony,  and  excepted  to  the  decisicxi 
admitting  it  in  evidence,  cannot  be  received  as  a  prop- 
erly authenticated  exception. 

This  is  but  his  specification  of  an  alleged  error,  and 
which,  upon  turning  to  the  statement,  proves  to  be  with- 
out foundation. 

We  do  not  understand  that  the  judge  who  settles  and 
certifies  to  the  correctness  of  a  statement  on  motion  for 
a  new  trial  thereby  gives  validity  to  the  statement  of 
fact  in  the  specifications  of  error.  The  specification  of 
errors  is  essential  to  a  statement,  but  its  office  under  sec- 
tion 659  of  the  Code  of  Civil  Procedure  is  to  call  atten- 
tion to  the  precise  ground  relied  upon,  and  not  to  fortify 
the  alleged  error  by  a  statement  of  facts  in  its  support, 

The  specifications  may  be  amended  after  the  time 
has  expired  for  preparing  and  settling  the  statement  on 
motion  for  a  new  trial.     {Low  v.  McCallan,  64  Cal.  2.) 

But  waiving  this  question  entirely,  and  we  fail  to  find 
any  error  in  the  action  of  the  court  admitting  the  record 
of  the  assessement,  diagram,  warrant,  and  return. 

Section  18  of  the  act  of  April  4,  1864  (Stat.  1863-64), 
provides  that  "  the  records  kept  by  the  marshal  of  said 
city  [Oakland]  in  conformity  with  the  provisions  of  this 
act,  and  signed  by  him,  shall  have  the  same  force  and 
effect  as  other  public  records,  and  copies  therefrom  duly 
certified  may  be  used  in  evidence  with  the  same  effect  as 
the  originals." 

As  a  public  record,  the  evidence  offered,  being  fair  on 
its  face  and  signed  by  the  marshal,  was  proper  to  be  ad- 
mitted in  evidence. 

So,  too,  the  certificate  of  record  signed  by  the  marshal 
was  sufficient  to  authenticate  it  as  a  record. 

The  defendant  on  his  part  introduced  evidence  tend- 
ing to  show  that  on  the  sixth  day  of  July,  1878,  the  name 
of  J.  R.  Cutting  was  not  at  the  end  or  bottom  of  the 
assessment;  that  the  recollection  of  the  witness  (D.  H. 
Whittemore)  was  that  it  was  not  at  the  end  of  the  dia- 
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gram,  but  of  that  fact  the  witness  was  not  certain,  —  that 
his  impression  was  the  warrant  was  signed  and  counter- 
signed. 

The  finding  of  the  court  below  being  in  favor  of  plain- 
tiff, and  the  court  having  the  record  before  it,  with  all 
the  evidence  on  the  subject,  we  do  not  feel  at  liberty  to 
disturb  the  result  for  this  cause. 

4.  The  several  lots  of  land  of  the  defendant  were  as- 
sessed to  unknown  owners,  and  the  plaintiff  herein,  after 
receiving  the  assessment,  diagram,  and  warrant,  caused 
payment  to  be  demanded  of  defendant  as  follows:  1.  By 
a  demand  upon  the  defendant  personally;  2.  By  a  de- 
mand made  upon  each  and  every  of  the  assessed  lots  by 
standing  on  the  sidewalk  in  front  of  and  close  to  the 
fence  bounding  such  lots,  but  not  actually  upon  them  (un- 
less such  lots  extended  to  the  middle  of  the  street),  and 
there  making  a  demand  in  an  audible  voice. 

The  statute  of  April  4,  1864  (Stats.  1863-64,  p.  838), 
provides  that  the  contractor  or  his  agents  or  assigns 
shall  call  upon  the  persons  assessed,  if  they  can  be  found, 
and  demand  payment;  but  whenever  they  cannot  be 
found,  "  or  whenever  the  name  of  the  owner  of  the  prop- 
erty is  stated  as  '  unknown '  in  the  assessment,  then  the 
said  contractor,  or  his  agent  or  assigns,  shall  publicly  de- 
mand payment  on  the  premises  assessed." 

The  street  seems,  from  the  record,  to  have  been  filled 
in  front  of  the  lots  of  the  defendant,  so  that  they,  or  a 
part  of  them  at  least,  were  in  a  hollow,  and  so  far  as  ap- 
pears, such  lots  were  unoccupied. 

The  questions  presented  are : — 

1.  Did  the  lots  in  question  extend  to  the  middle  of  the 
street,  so  that  the  demand  was  in  fact  made  by  a  person 
standing  upon  them?  and  if  not,  then,  — 

2.  Was  the  demand  so  made,  contiguous  to  the  prem- 
ises and  capable  of  being  heard  thereon,  but  by  a  person 
not  actually  standing  upon  the  land,  a  sufficient  compli- 
ance with  the  requirements  of  the  statute? 
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Section  831  of  the  Civil  Code  is  as  follows : — 

1.  "An  owner  of  land  bounded  by  a  road  or  street  is 
presumed  to  own  to  the  center  of  the  way,  but  the  con- 
trary may  be  shown*';  and  by  section  1112  of  the  same 
code,  it  is  provided  that  "  a  transfer  of  land  bounded  by 
a  highway  passes  the  title  of  the  person  whose  estate  is 
transferred  to  the  soil  of  the  highway  in  front  to  the 
center  thereof,  unless  a  different  intent  appears  from  the 
grant." 

The  conveyance  under  which  defendant  holds  the 
property  is  not  before  us.  The  contention  of  appellant 
is,  that  the  assessment  and  diagram  show  that  the  line  of 
the  lots  runs  along  the  margin  of  the  street,  mtd  not  into  it. 

The  assessment  describes  the  property  as  "  fronting 
upon  East  Fourteenth  Street  in  said  city,"  etc.,  and  the 
diagram  attached  thereto,  and  to  which  reference  is  made, 
simply  shows  the  lots  on  each  side  of  the  street,  and  the 
several  cross-streets. 

Were  these  the  only  sources  from  which  to  arrive  at  a 
conclusion,  we  should  doubt  their  sufficiency  to  overcome 
the  presumption  of  the  code;  but  turning  to  the  com- 
plaint, we  find  a  specific  description  of  defendant's  several 
parcels  of  land,  from  which  it  appears  that  the  margin 
or  line  of  the  street  is  the  boundary  of  the  land. 

In  Severy  v.  C.  P.  R.  R,  Co.,  51  Cal.  194,  it  was  held 
that  where  a  deed  described  the  conveyed  premises  as 
running  "thence  along  the  easterly  line  of  Sacramento 
Street  150  feet,"  and  no  other  language  was  employed  to 
modify  or  affect  this  description,  the  eastern  line,  and 
not  the  middle  of  Sacramento  Street,  was  the  boundary. 
(Maynard  v.  Weeks,  41  Vt.  617;  Tyler  v.  Hammond,  11 
Pick.  193;  Van  O' Linda  v.  Lothrop,  21  Pick.  295.) 

Land  described  in  a  deed  as  bounded  by  a  street  will 
be  considered  as  bounded  by  the  center  of  the  street,  unless 
it  clearly  appears  that  it  was  intended  to  make  the  side 
line  of  the  street  as  a  boundary  instead  of  the  center. 
{Moody  V.  Palmer,  50  Cal.  31.) 
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In  the  present  case,  it  does  clearly  appear  from  the 
complaint  that  the  side  line  of  the  street  is  the  boundary. 

To  illustrate:  in  assessment  No.  272  the  land  assessed 
is  described  as  follows :  "  Commencing  at  the  point  of 
intersection  of  the  westerly  line  of  Second  Avenue  with 
the  northerly  line  of  East  Fourteenth  Street;  running 
thence  westerly  along  said  line  of  East  Fourteenth  Street 
145  feet;  thence  at  right  angles  140  feet;  thence  at  right 
angles  easterly  145  feet  to  the  said  line  of  Second  Avenue; 
thence  southerly  along  said  line  of  Second  Avenue 
140  feet,  to  the  point  of  commencement." 

With  such  a  description,  we  hold  the  presumption  that 
the  lot  runs  to  the  center  of  East  Fourteenth  Street  and 
Second  Avenue  is  rebutted. 

There  are  four  parcels  of  land  described,  all  in  like 
terms,  and  hence  the  conclusion  is  the  same  as  to  all  the 
parcels. 

2.  As  to  the  sufficiency  of  the  demand  made  by  a  per- 
son not  actually  upon  the  premises.  It  is  proper  to  say 
before  discussing  this  last  question  that  the  demand 
made  upon  defendant  personally  was  without  authority 
of  law. 

The  statute  provides  but  one  mode  of  making  a  de- 
mand in  cases  where,  as  in  the  present,  the  property  is 
assessed  to  "  unknown  owners,"  and  that  is  by  a  demand 
upon  the  premises.  It  matters  not  that  other  methods 
may  be  as  efficacious  as  the  one  provided.  The  law- 
makers have  prescribed  a  method,  and  the  courts  are  not 
at  liberty  to  adopt  a  substitute  therefor. 

This  preliminary  question  disposed  of,  it  only  remains 
to  determine  the  legality  of  the  demand  upon  the  prem- 
ises made  as  hereinbefore  stated. 

The  language  of  the  statute  is  as  follows :  "  Whenever 
the  name  of  the  owner  of  the  lot  is  stated  as  *  unknown  ' 
in  the  assessment,  then  the  said  contractor,  or  his  agent 
or  assigns,  shall  publicly  demand  payment  on  the  prem- 
ises assessed." 
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The  contention  of  the  respondent  is,  that  if  the  person 
making  the  demand  is  in  such  close  proximity  to  the 
premises  that  his  voice  can  be  heard  thereon,  all  the  ob- 
jects of  a  demand  are  attained,  and  that  a  physical,  cor- 
poreal contact  with  the  premises  by  the  person  making 
the  demand  can  add  nothing  to  its  efficiency;  and  such 
seems  to  have  been  the  view  of  the  court  below. 

So  far  as  the  present  case  is  concerned,  at  least,  this 
view  seems  plausible.  We  must,  however,  give  to  this 
provision  of  the  statute  an  interpretation  alike  appli- 
cable to  all  cases  arising  under  it.  If  the  demand  may 
be  legally  made  by  one  not  actually  upon  the  premises, 
then  how  far  from  such  premises  may  he  remain,  and 
the  demand  still  be  held  good?  If  it  be  answered  that 
it  may  be  made  at  any  distance  provided  the  voice  can 
be  distinctly  heard  upon  the  premises,  the  response 
must  be  that  the  effect  of  this  rule  will  tend  to  substi- 
tute the  opinion  of  the  person  making  the  demand  as 
to  whether  he  could  be  heard  for  an  essential  fact  in  the 
case,  and  will  tend  to  open  a  door  for  fraud.  Premises 
of  this  character  in  a  city  will  usually  have  an  occupant, 
or  some  person  in  charge,  to  whom  the  presence  of  a 
person  upon  them  in  the  attitude  of  an  apparent  tres- 
passer will  in  itself  many  times  attract  attention  and 
cause  the  demand  to  be  heard. 

Many  reasons  more  or  less  cogent  might  be  urged 
why  the  law-makers  required  a  demand  to  be  made 
upon  the  premises  to  be  charged,  but  it  is  sufficient  to 
say  that  the  statute  so  requires,  and  that  in  our  opinion 
by  the  term  "  on  the  premises  *'  the  law-makers  meant 
"  by  a  person  on  the  premises." 

This  provision  seems  to  have  been  taken  from  the 
rule  of  the  common  law  in  relation  to  the  demand  of 
rent  before  entry  or  ejectment,  where,  in  order  to  claim 
a  forfeiture,  it  was  held  that,  in  the  absence  of  an  agree- 
ment to  the  contrary,  a  demand  must  be  made  "  upon 
the  land,   and  at  the  most  notorious  place  of  it " ;   and 
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such  demand,  it  is  said,  must  be  made  although  there 
be  no  person  present  to  answer;  and  as  the  tenant  had 
the  whole  day  upon  which  the  rent  fell  due  to  make  pay- 
ment, the  landlord  or  his  agent,  to  complete  the  forfeit- 
ure, must  not  "  only  make  the  demand  at  the  proper 
time  and  place,  but  must  remain  upon  the  land  and  con- 
tinue the  demand  actually  or  constructively  until  after 
sunset."     (Wood's  Landlord  and  Tenant,  sec.  452.) 

And  it  was  even  held  that  a  personal  demand  made  off 
the  land  was  not  sufficient  to  work  a  forfeiture  of  a  lease. 

The  land  was  regarded  as  the  debtor,  and  to  create  a 
forfeiture  for  non-payment  of  rent,  the  demand  must  be 
made  upon  it.  So  in  the  present  case  the  land  is  charged 
with  the  payment  of  the  assessment,  and  where  the 
owner  is  designated  as  "  unknown,"  the  statute  is  imper- 
ative in  requiring  the  demand  to  be  made  publicly  on  the 
premises;  and  a  demand  made  near  to,  in  the  neighbor- 
hood of,  or  within  hearing  of  the  premises  does  not  sat- 
isfy the  requirements  of  the  statute. 

It  follows  that  the  demand  as  made  was  insufficient, 
and  the  judgment  of  the  court  below  and  the  order 
denying  a  new  trial  should  be  reversed  and  a  new  trial 
had. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed  and  cause 
remanded  for  a  new  trial. 
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[No.  11335.    Department  Two.  —  August  31,  1886.] 

EUGENE  R.  PLUMMER,  Appellant,  v,  JOHN  A. 
BROWN,  Defendant.  MARTHA  BROWN,  Sub- 
stituted Defendant  and  Appellant. 

Public  Land  —  Contest  as  to  Right  to  Purchase  —  Conclusive- 
ness OF  Judgment.  —  In  hearing  and  determining  a  contest  be- 
tween rival  claimants  of  the  right  to  purchase  public  lands  of  the 
United  States,  the  officers  of  the  land  department  act  judicially; 
and  their  judgments  cannot  be  collaterally  assailed  in  an  action  at 
law. 

Id.  —  Title  Acquired  bt  Fraud  —  Trust  —  Action  to  Compel 
Conveyance  of  Legal  Title.  —  If  the  successful  claimant  has  ac- 

?uired,  pursuant  to  the  judgment,  the  legal  title  affected  with  any 
raud  or  trust  in  relation  to  it,  he  will  be  regarded  in  equity  as 
a  trustee  of  the  true  owner,  who  may  by  a  proper  proceeding  com- 
pel a  conveyance  to  himself  of  the  legal  title. 

Id.  —  Pleading   —  Evidence.   —   In   an  action   by   the   unsuccessful 
claimant  to  compel  a  conveyance  of  the  legal  title,  the  plaintiff 
must  distinctly  allege  and  clearly  prove  that  he  occupies  such  a 
8tatu9  as  gives  him  the  right  to  control  the  legal  title. 

Id.  —  The  action  was  brought  by  an  unsuccessful  claimant  of  the  right 
to  purchase  certain  public  land  of  the  United  States  under  the  pre- 
emption and  homestead  laws,  against  the  successful  claimant,  to 
compel  the  latter  to  convey  the  legal  title  to  the  plaintiff.  The 
complaint  showed  that  in  the  contest  as  to  the  right  to  purchase, 
the  land  department  had  decided  that  the  defendant  settled  upon 
and  occupied  the  land  before  the  plaintiff  entered  upon  it,  and  had 
not  abandoned  his  occupation,  and  that  the  plaintiff  invaded  the 
occupation  of  the  defendant,  and  was  not  a  qualified  pre-emptor. 
Eeldy  that  the  plaintiff  was  not  in  a  position  to  control  the  legal 
title  issued  to  the  defendant. 

Id.  —  Insufficient  Allegations  of  Fraud.  —  In  order  to  avoid  the 
conclusiveness  of  the  judgment  of  the  land  department,  the  com- 
plaint alleged  in  general  terms  that  the  judgment  was  based  upon 
certain  false,  perjured,  incompetent,  and  irrelevant  evidence  in- 
troduced by  the  defendant,  but  did  not  state  what  the  evidence 
was.     Held,  that  the  complaint  was  insufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwin  Baxter,  for  Appellant. 

Bicknell  &  White,  and  C.  Cabot,  for  Respondent. 
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McKee,  J.  —  The  only  question  for  consideration  on 
this  appeal  is,  whether  the  court  below  erred  in  sustain- 
ing a  demurrer  to  the  cctfnplaint  upon  the  ground  that 
it  did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action. 

It  appears  from  the  allegations  contained  in  the  com- 
plaint that  there  was  a  contest  between  ihe  plaintiff  and 
John  A.  Brown  before  the  register  and  receiver  of  the 
United  States  land-office,  about  the  right  to  purchase 
from  the  United  States,  under  the  pre-emption  and 
homestead  laws,  a  tract  of  public  land  in  Los  Angeles 
County,  described  as  the  southeast  quarter  of  section  23 
in  township  1  south,  range  14  west,  San  Bernardino 
meridian,  —  the  official  plat  and  map  of  which  had  been 
filed  in  the  year  1875  in  the  proper  United  States  land- 
office.  The  commissioner  affirmed  the  decision.  Plum- 
mer then  appealed  to  the  Secretary  of  the  Interior,  and 
that  officer  also  affirmed  the  decision;  after  which  there 
was  issued  a  patent  pursuant  to  the  judgment  to  Brown, 
confirmatory  of  his  right  to  the  land  under  the  provisions 
of  the  homestead  law. 

Notwithstanding  the  judgment,  the  plaintiff  insists  that 
the  land  ought  to  have  been  awarded  to  him,  because,  as 
it  is  alleged,  he  established  his  right  to  purchase  it  under 
the  laws  of  the  United  States  by  satisfactory  proof;  and 
the  register  and  receiver  would  have  awarded  it  to  him 
if  he  had  not  been  imposed  upon  by  "  false  and  perjured 
testimony,"  which  misled  and  deceived  him,  and  biased 
him  to  decide  in  Brown's  favor,  upon  facts  which  were 
found  upon  "  the  false  and  perjured  testimony  "  and  "  in- 
competent and  irrelevant  evidence'*  given  by  Brown; 
which,  it  is  also  alleged,  the  other  officers  of  the  land 
department  were  likewise  fraudulently  induced  to  affirm  the 
judgment  in  Brown's  favor.  Upon  these  grounds,  the 
plaintiff  asks  for  a  decree  declaring  that  Brown  holds 
the  legal  title  to  the  land  in  trust  for  the  plafntiff,  and  that 
he  be  compelled  to  convey  it  to  the  plaintiff. 

LXX.   CAL. — 36 
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On  the  hearing  and  determination  of  a  contest  between 
two  rival  claimants  of  the  right  to  purchase  a  tract  of 
public  land  under  the  land  laws  of  the  United  States,  the 
register  and  receiver  of  the  land  department  acts  judi- 
cially; and  his  judgment,  especially  after  it  has  been 
affirmed  on  appeal,  is  final  and  conclusive  upon  the 
contestants;  so  also  is  the  patent  issued  upon  the  judg- 
ment; neither  can  be  collaterally  assailed.  (Garland  v. 
Wynn,  20  How.  6;  Lytle  v.  Arkansas,  9  How.  328;  Cun- 
ningham  v.  Ashley,  14  How.  382;  Barnard  v.  Ashley,  18 
How.  43.) 

But  while  the  judgment  is  conclusive  at  law,  there  is 
no  doubt  of  the  equitable  doctrine  that  if  the  successful 
contestant  has  acquired,  pursuant  to  the  judgment,  the 
legal  title  affected  with  any  fraud  or  trust  in  relation  to 
it,  he  will  be  regarded  in  equity  as  a  trustee  of  the  true 
owner,  and  the  owner  may  by  a  proper  proceeding  in 
equity  compel  a  conveyance  to  himself  of  the  legal  title. 
(Stark  V.  Starrs,  6  Wall.  402;  Johnson  v.  Towsley,  13 
Wall.  72.) 

To  entitle  the  alleged  owner,  however,  to  such  equi- 
table relief,  he  must  show  that  he  occupies  such  a  status 
as  entitles  him  to  control  the  legal  title;  that  the  officers 
who  awarded  the  land  to  another,  to  whom  the  title  was 
issued  pursuant  to  the  judgment,  were  imposed  upon 
and  deceived  by  the  fraudulent  practices  of  him  in  whose 
favor  the  judgment  was  given;  and  that  they  were  there- 
by induced  to  give  judgment  in  his  favor.  These  things 
must  be  distinctly  alleged  and  clearly  proven.  (Payne 
V.  Elliot,  54  Cal.  339;  Kentfield  v.  Hayes,  57  Cal.  409: 
Chapman  v.  Quinn,  56  Cal.  266 ;  Burrell  v.  Hazi^,  48  Cal. 
225;  Powers  v.  Leith,  53  Cal.  711;  Hosmer  v.  Duggan,  56 
Cal.  257;  Aurrecoechea  v.  Sinclair,  60  Cal.  532.) 

The  complaint  under  consideration  contains  no  suffi- 
cient allegations  of  such  issuable  facts;  and  it  does  show 
affirmatively  that  the  plaintiff  was  not  entitled  to  the  re- 
lief which  he  demands.     For  it  appears  that  in  the  con" 


Aug.  1886.]  Plummer  v.  Brown.  547 

test  as  to  the  right  to  purchase  the  land  which  was  the 
subject  of  the  controversy,  there  were  three  issues  pre- 
sented, namely:  1.  Had  Brown  settled  upon  and  occu- 
pied the  land  before  the  plaintiff  entered  upon  it?  2. 
Did  Brown  abandon  his  occupation,  or  did  the  plaintiff 
invade  it?  3.  Was  the  plaintiff  a  qualified  pre-emptor? 
—  and  that  those  issues  were  found  against  the  plaintiff 
and  in  favor  of  Brown.  It  follows,  therefore,  as  the  issues 
were  decided  against  the  plaintiff,  that  he  was  a  tres- 
passer upon  Brown's  possession,  and  was  not  a  qualified 
pre-emptor,  so  that  he  had  no  right  of  entry  upon  the 
land,  and  he  acquired  no  pre-emption  right  by  his  un- 
lawful entry  upon  it  by  which  he  could  control  the 
legal  title  issued  to  Brown  pursuant  to  the  judgment  in 
his  favor.  (Atherton  v.  Fowler,  96  U.  S.  513;  Hosmer  v. 
WaUace,  97  U.  S.  575.) 

But  it  is  contended  that  the  judgment  is  not  conclu- 
sive against  the  plaintiff,  because  it  was  rendered  "  upon 
the  false  and  perjured  testimony  "  and  "  incompetent  and 
immaterial  evidence "  of  Brown,  which  the  register  ad- 
mitted, "notwithstanding  Brown  repeatedly  refused  to 
submit  to  cross-examination,"  and  "  was  prevailed  upon 
by  Brown  and  his  attorneys  to  give  it  weight  and  cre- 
dence, notwithstanding  it  was  shown  by  record  to  be 
false  and  perjured,"  and  "  notwithstanding  it  was  clearly 
inadmissible  under  all  rules  of  law  and  of  courts,  and 
clearly  incompetent  and  irrelevant " ;  and  thereby  "  said 
officers  were  misled  and  deceived,  and  their  judgment 
biased  by  said  defendant  and  his  attorneys;  and  in 
consequence  thereof,  said  land-officers,  ....  contrary 
to  the  law,  and  contrary  to  undisputed  facts,  thereupon 
ruled  and  decided  erroneously,  falsely,  illegally,  and  in- 
equitably that  said  defendant,  Brown,  was  entitled  to  said 
land,  and  awarded  the  same  to  him." 

In  these  allegations,  there  is  nothing  of  an  issuable 
character  as  to  what  evidence  was  false  or  perjured,  in- 
competent,   and    irrelevant,    upon    which    a    court    could 


548  Wills  v.  Rhen  Kong.  [Sup.  Ct 

judicially  determined  whether  as  evidence  it  was  improp- 
erly admitted  or  illegally  considered;  nor  is  there  in 
them  anything  which  shows  what  was  the  evidence  upon 
which  the  decision  was  made,  or  that  it  was  evidence 
which  did  not  justify  the  decision,  or  showed  that  the 
decision  was  contrary  to  law.  The  allegations  are  of  a 
general  nature,  and  wholly  insufficient.  A  person  against 
whom  charges  of  fraud  and  perjury  are  made  is  entitled 
to  specific  averments  of  the  acts  of  fraud  of  which  he  is 
accused,  so  that  he  may  admit  or  deny  the  acts,  and  pre- 
sent issues  which  the  court  may  hear  and  decide.  In 
Vance  v.  Burbank,  101  U.  S.  519,  the  rule  is  thus  stated: 
"  Where  fraud  and  misrepresentations  are  relied  upon  as 
ground  of  interference  by  the  court,  they  should  be  stated 
with  such  fullness  and  particularity  as  to  show  that  they 
must  necessarily  have  affected  the  action  of  the  officers 
of  the  department.  Mere  general  allegation  of  fraud  and 
misrepresentations  will  not  suffice."  (See  also  Marques 
v.  Frishie,  101  U.  S.  478;  Quimby  v.  Conlan,  104  U.  S. 
426;  United  States  v.  Atherton,  102  U.  S.  872;  Steel  v. 
Smelting  Company,  106  U.  S.  453.) 

The  demurrer  to  the  complaint  was  properly  sustained. 

Judgment  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 


[No.  11244.    Department  Two.  —  August  31,  1880.] 

JOHN  PERRY  WILLS,  Respondent,  v.  RHEN  KONG, 
Appellant. 

New  Trial  —  Statement  —  Pbesentation  fob  Sbitlement  —  Tiics 
FOR.  —  The  defendant,  having  duly  served  his  proposed  statement 
on  motion  for  a  new  trial,  to  which  the  plaintiff  had  duly  served 
amendments,  presented  the  same  to  the  judge  for  settlement  four- 
teen days  after  the  service  of  the  amendments.  No  notice  was 
given  to  the  plaintiff  of  the  presentation.  The  judge  refused  to 
settle  the  statement  because  it  had  not  been  presented  in  time,  and 
because  no  notice  of  the  presentation  had  been  given.  The  de- 
fendant thereupon  engrossed  the  statement,  embodying  therein  all 
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of  the  proposed  amendmenU,  and  presented  it  to  the  judge  for 
settlement  thirty  days  after  the  former  presentation.  Eeld,^  that 
the  engrossed  siatement  was  a  new  statement,  and  that  the  judge 
had  no  authority  to  settle  and  allow  it,  as  the  time  for  the  service 
of  a  statement  bad  passed. 

Appeal  from  a  judgment   of  the  Superior  Court  of 
Colusa  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  head-note  and  opinion  of 
the  court. 


John  C.  Deuel,  for  Appellant. 
H.  M.  Albery,  for  Respondent 

The  Court.  —  In  this  cause,  the  judge  refused  on  ob- 
jections of  plaintifFs  counsel  to  settle  and  allow  the 
statement  on  motion  for  a  new  trial  presented  by  de- 
fendant. 

The  objections  of  the  counsel  for  plaintiff  were  that 
the  defendant  had  not  complied  with  the  statute  in  pro- 
curing the  judge  to  settle  the  same. 

Prior  to  the  refusal  of  the  judge  to  settle  the  statement, 
amendments  had  been  proposed  to  it  by  the  plaintiff. 
After  such  refusal,  defendant  engrossed  the  statement 
with  the  proposed  amendments,  and  presented  the  en- 
grossed statement  to  the  judge  for  settlement,  and  the 
judge,  against  the  objections  of  plaintiff,  settled  and  al- 
lowed the  statement. 

The  judge  having  once  refused  to  settle  the  statement, 
the  matter  was  ended  so  far  as  that  officer  was  empowered 
to  settle  it.  The  engrossed  statement  was  then  a  new 
statement  presented  for  allowance,  and  the  time  for  the 
service  of  a  statement  having  long  passed,  the  judge  was 
not  authorized  by  the  statute  to  settle  and  allow  it. 

The  statement  must,  then,  be  disregarded. 

There  is  no  error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 
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[No.  11279.    Department  Two.  —  August  31,  1886.] 

FREDERICK  FREY  et  al.,  Respondents,  v.  M.  H. 
LOWDEN  ET  AL.,  Appellants. 

Wateb  Rights  —  Appropriation  —  Equity  —  Injunction.  —  A 
court  of  equity  has  power  to  ascertain  and  determine,  as  between 
several  appropriators  of  the  waters  of  a  natural  stream,  the  extent 
of  the  respective  rights  of  each  in  the  waters  therein  flowing,  to 
regulate  the  use  thereof  in  such  a  way  as  to  maintain  equality  of 
rights  in  the  enjoyment  of  the  common  property,  and  to  enjoin 
a  subsequent  appropriator  from  interfering  with  the  rights  of  the 
prior  appropriators   as  ascertained   and  established  by  the  court. 

Id.  —  Water  Ditch  —  Evidence  op  Capacity  —  Experts.  —  A  wit- 
ness who  has  had  many  years'  practical  experience  in  mining  and 
measuring  and  selling  water  to  miners,  although  not  an  expert  in 
the  science  of  measuring  water,  may  testify  to  the  carrying  capacity 
of  a  particular  water  ditch. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Trinity  County. 

The  facts  are  stated  in  the  opinion  of  the  court, 

W.  /.  Tinnin,  for  Appellants. 

Chadboume  &  Hatch,  and  /.  W.  Philbrook,  for  Re- 
spondents. 

McKee,  J.  —  This  was  an  action  to  determine  certain 
rights  claimed  by  the  plaintiffs  to  the  use  of  the  waters  of 
a  creek  in  Trinity  County,  known  as  the  Grass  Valley 
Creek,  to  enjoin  the  defendants  from  infringing  those 
rights,  and  to  recover  damages  for  conversion  of  a  por- 
tion of  the  waters  appurtenant  to  them. 

The  court  finds  that  both  plaintiffs  and  defendants 
were  owners  and  entitled  to  certain  rights  in  the  flow  of 
the  waters  of  the  creek,  —  the  plaintiffs  to  rights  appur- 
tenant to  two  ditches,  one  known  as  the  Ohio  Flat 
ditch,  and  the  other  as  the  Frey  and  Taylor  ditch, 
and  to  a  saw-mill  upon  the  creek  known  as  Burn's  saw- 
mill, and  the  defendants  to  rights  in  the  flow  of  the 
same  watercourse  as  appurtenant  to  two  ditches  of  which 
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they  were  owners,  one  known  as  the  Lowden  Ranch 
ditch,  and  the  other  as  the  Lowden  and  Singleton 
ditch. 

The  right  appurtenant  to  the  Ohio  Flat  ditch  was  prior 
in  time;  that  to  the  Lowden  Ranch  ditch  was  next  in 
order.  Subsequently,  the  right  aiq)urtenant  to  Burn's 
saw-mill  was  acquired,  and  that  was  followed  by  the  ac- 
quisition of  the  right  appurtenant  to  the  Lowden  and 
Singleton  ditch,  after  which  the  plaintiffs  acquired  the 
right  appurtenant  to  the  Frey  and  Taylor  ditch. 

But  plaintiffs  and  defendants  derived  their  rights  from 
appropriation  under  the  statute  laws  of  the  state;  and 
under  the  law,  they,  in  the  enjoyment  of  their  rights,  be- 
came and  were  tenants  in  common  in  the  use  of  the  flow 
of  the  stream,  and  entitled  to  appropriate  from  it  to  the 
extent  of  their  rights  in  the  order  of  time  at  which  they 
had  been  acquired. 

The  times  at  which  the  several  ditches  had  been  con- 
structed, and  their  capacities  to  carry  water,  and  the  pur- 
poses for  which  the  water  of  the  stream  was  appropriated 
and  used  by  means  of  the  ditches,  are  fully  covered  by 
the  findings  made  and  filed  by  the  court  under  sections 
632  and  633  of  the  Code  of  Civil  Procedure.  Upon  these 
findings,  the  court,  by  its  decree,  fixed  and  established 
the  respective  rights  of  the  parties,  and  regulated  between 
them  the  use  of  the  flow  of  the  water  of  the  stream  ac- 
cording to  priority  of  rights. 

There  is  no  doubt  of  the  power  of  a  court  of  equity  to 
ascertain  and  determine  the  extent  of  the  rights  of  prop- 
erty in  water,  flowing  in  a  natural  watercourse,  acquired 
by  persons  who  hold  and  are  entitled  to  them,  and  to 
regulate  between  or  among  them  the  use  in  the  flow  of 
the  water  in  such  a  way  as  to  maintain  equality  of  rights 
in  the  enjoyment  of  the  common  property. 

But  the  principal  assignment  of  error  is,  that  the  find- 
ings, conclusions  of  law,  and  judgment  are  not  supported 
by  the  evidence;  and  it  is  specially  assigned  that  the  find- 
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ing  "  that  the  Ohio  Flat  ditch  was  entitled  to  one  thou- 
sand inches  of  water  "  was  made  upon  evidence  given  by 
witnesses  for  the  plaintiffs,  who  had  no  knowledge  of  the 
science  of  measuring  water,  against  the  evidence  of  de- 
fendants' witnesses,  who  were  experts,  —  "  were  educated 
and  experienced  in  the  measurement  of  water,  and  who 
did  make  the  actual  measurement  on  mathematical  rules." 

The  capacity  of  a  ditch  is  a  question  of  fact  which 
does  not  require  for  its  proof  unusual  scientific  attain- 
ments or  peculiar  skill;  it  may  be  established,  like  any 
other  fact,  by  competent  testimony;  and  the  record  shows 
that  many  of  the  witnesses  called  by  the  plaintiffs  testi- 
fied upon  the  subject  from  knowledge  acquired  by  them 
in  thirty  years'  experience  in  mining  and  in  measuring 
and  selling  water  to  miners.  As  non-experts,  such  wit- 
nesses were  as  competent  as  experts  to  testify  to  the  fact; 
and  although  their  statements  as  to  the  fact  were  con- 
tradicted by  the  opinions  of  experts,  that  only  made  a 
conflict  in  the  evidence,  which  had  to  be  determined 
upon  the  credibility  of  the  witnesses  themselves  and 
the  weight  of  their  evidence.  The  finding  was  therefore 
made  upon  substantially  conflicting  evidence;  and  a  find- 
ing or  verdict  made  upon  such  evidence  is  not  reviewable. 

The  court  did  not  err  in  overruling  the  objections 
made  to  the  admissibility  of  the  testimony  of  plaintiffs' 
witnesses;  nor  in  denying  the  motions  made  to  strike  out 
their  evidence. 

Nor  was  it  error  to  enforce  by  injuction  a  cessation  of 
acts  by  the  defendants  injurious  to  the  plaintiffs'  rights  as 
ascertained  and  established  by  the  court. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 
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[No.  9411.    Department  Two. —  August  31,  1886.] 

RICHARD    MAGEE,    Respondent,   v,    CATHARINE 
McMANUS,  Appellant. 

SPBCIFIO   PEBTOBMAIfCB  —  CONTBACT   MUST   BB   DEFINITB   AITO   CERTAIN 

—  Evidence.  —  The  specific  performance  of  a  contract  cannot  be 
had  unless  the  thing  agreed  to  be  done  is  definite  and  certain  in 
its  terms  and  in  itself,  and  the  party  claiming  performance  es- 
tablishes by  clear  and  satisfactory  proof  the  existence  of  the  con- 
tract as  he  alleges  it. 

Id.  —  CONTBACT   FOB  INDEMNITY  —   AOBEEMENT  TO   EXECUTE  NOTE  AND 

MoBTOAGE.  —  The  action  was  brought  to  procure  the  specific  per- 
formance of  a  parol  contract.  The  complaint  alleged  that  the 
plaintiff,  having  become  liable  as  the  accommodation  surety  for  the 
defendant  on  two  promissory  notes,  bearing  a  given  rate  of  inter- 
est, entered  into  a  contract  with  her  whereby  she  promised,  in  con- 
sideration of  his  joining  with  her  in  the  execution  of  a  new  note 
for  six  hundred  dollars,  payable  six  months  after  date,  at  a  dif- 
ferent rate  of  interest,  to  secure  him  against  liability  on  the  three 
notes  by  giving  him  her  individual  note  secured  by  a  mortgage 
upon  her  homestead  property,  the  note  to  be  made  payable  to  him 
at  the  same  time  as  the  six-hundred-dollar  note,  in  a  sum  equal 
to  the  whole  amount  then  due  on  the  three  notes,  and  to  bear  the 
same  rate  of  interest,  and  the  mortgage  to  be  made  in  such  an 
amount  as  would  secure  him  against  any  liability  by  reason  of 
his  becoming  her  surety.  The  court  found  the  contract  as  alleged 
in  the  complaint,  except  that  it  was  made  in  consideration  of  the 
plaintiff  becoming  surety  on  a  note  payable  one  year  after  date. 
Held,  that  specific  performance  of  the  contract  could  not  be  had, 

—  1.  Because  the  contract  as  alleged  in  the  complaint  and  as  found 
by  the  court  differed  in  the  consideration;  and  2.  Because  the  con- 
tract was  indefinite  and  uncertain  both  as  to  the  time  of  payment 
of  the  note  and  mortgage,  and  as  to  the  amount  for  which  the 
mortgage  was  to  be  given,  and  the  rate  of  interest  on  the  note. 

Id.  —  Waiver  of  Right  to  Specific  Pebfobmance.  —  The  plaintiff  per- 
formed his  part  of  the  contract,  but  there  was  no  subsequent 
ascertainment  or  agreement  as  to  the  amount  and  terms  of  the 
mortgage;  nor  did  he  make  any  demand  on  the  defendant  for  a 
performance  on  her  part  until  after  the  debt  for  which  he  was 
surety  became  due,  at  which  time  the  contract  in  its  original  shape 
could  not  be  performed.  Held,  that  the  plaintiff  had  waived  his 
right  to  a  specific  performance  of  the  contract. 

Id.  —  SuRvrr  —  Rights  of  after  Payment  —  Insolvsnct  of  Prin- 
cipal —  Homestead  —  Excessive  Value.  —  The  complaint  al- 
leged and  the  court  found  that  the  defendant  was  insolvent,  but 
owned  certain  premises  which  she  claimed  as  a  homestead.  The 
notes  on  which  the  plaintiff  was  surety  were  otherwise  unsecured. 
Held,  that  upon  the  payment  of  the  notes  by  the  plaintiff,  his  rem- 
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edy  was  by  an  action  at  law  against  the  defendant  to  recover  the 
amount  that  he  had  paid,  and  that  the  judgment  therein  might  be 
enforced  against  the  homestead  premises  to  the  extent  that  they 
exceeded  in  value  the  amount  allowed  by  the  statute. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Marin  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  F.  Barry,  for  Appellant. 

Bowers  &  Crowley,  and  E.  B.  Mahon,  for  Respondent. 

McKee,  J.  —  In  this  case,  the  defendant  was  required 
by  the  judgment  of  the  court  below  "  forthwith  to  exe- 
cute and  deliver  to  plaintiff  a  note  and  mortgage,  to  wit, 
her  promissory  note  in  the  sum  of  $1,662.40,  payable  to 
plaintiff  on  demand,  and  bearing  interest  at  the  rate  of 
seven  per  cent  per  annum  from  the  fourth  day  of  Octo- 
ber, 1883,  secured  by  her  mortgage  on  the  lands  and 
premises  described  in  plaintiff's  amended  complaint,  the 
same  being  a  certain  lot  of  land  and  premises  situate, 
lying,  and  being  in  the  township  of  Nicasio,  county  of 
Marin,  state  of  California  " ;  and  from  the  judgment,  and 
an  order  denying  a  motion  for  a  new  trial,  the  defendant 
appealed.  The  judgment  was  rendered  in  an  action  to 
compel  specific  performance  of  a  contract  to  execute  a 
note  and  mortgage. 

By  the  allegations  of  the  complaint,  it  appears  that  the 
plaintiff  had  become  liable  to  the  Bank  of  Sonoma  County 
upon  two  promissory  notes,  one  for  five  hundred  dollars, 
and  the  other  for  three  hundred  dollars,  which  had  been 
executed  by  him  as  an  accommodation  surety  for  the 
defendant.  Each  of  the  notes  bore  interest  at  one  and 
one  fourth  per  cent  per  month,  payable  quarterly,  or  to 
be  compounded.  On  the  23d  of  June,  1881,  both  notes 
were  past  due  and  unpaid.  As  principal  debtor,  the  de- 
fendant had  paid  the  interest  upon  them  as  it  became 
due,  but   failed  to  pay  any  part  of  the  principal.     She 
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had  not  at  that  time  the  means  to  pay  any  part  of  it, 
and  she  wanted  to  negotiate  with  the  bank  for  a  fresh 
loan.  To  enable  her  to  do  so,  she  applied  to  the  plain- 
tiff to  become  surety  for  her  upon  a  new  note  to  the 
bank,  promising  him  that  if  he  would  join  her  in  the 
execution  of  a  note  payable  six  months  after  date  to 
the  bank  in  the  sum  of  six  hundred  dollars,  with  inter- 
est at  the  rate  of  one  per  cent  per  month,  payable  every 
six  months,  or  to  compound,  —  upon  which  she  could  get 
the  money  from  the  bank,  — she  would  on  demand  se- 
cure him  against  liability  for  her  upon  the  three  notes 
by  giving  him  her  individual  note  secured  by  mortgage 
upon  her  homestead  property,  the  note  to  be  made  pay- 
able to  him  "  at  the  same  time  as  the  six-hundred-dollar 
note,  ....  in  a  sum  equal  to  the  whole  amount  then 
due,  and  for  which  he  was  liable  on  the  first  two  notes, 
and  also  upon  the  six-hundred-dollars  note,  ....  with 
accruing  interest,''  and  "  to  bear  the  same  rate  of  inter- 
est," and  the  mortgage  to  be  made  "  in  such  amount  as 
to  secure  plaintiff  against  any  liability  by  reason  of  his 
becoming  her  surety  as  aforesaid." 

The  plaintiff  consented,  and  upon  the  faith  of  the 
promise  made  by  the  defendant,  he  joined  her  in  the 
execution  of  a  note  payable  to  the  bank  for  six  hundred 
dollars,  upon  which  she  procured  the  money  from  the 
bank;  but  she  failed  and  refused  to  keep  her  promise, 
made  default  in  the  payment  of  any  part  of  the  principal 
and  interest  of  the  three  notes,  and  when  the  six-hun- 
dred-dollar note  became  due,  the  plaintiff  was  compelled 
by  the  bank  to  pay  $1,664.40,  in  satisfaction  of  the  three 
notes  which  he  had  signed  as  the  accommodation  surety 
of  the  defendant.  The  payment  was  made  on  the  4th  of 
October,  1882. 

The  finding  of  the  court  states  that  at  the  time  and 
under  the  circumstances  set  forth  in  the  complaint,  the 
plaintiff,  as  the  accommodation  surety  of  the  defendant, 
did  join  the  defendant  in  the  execution  of  a  note  for  six 
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hundred  dollars,  which  she  had  discounted  by  the  Bank 
of  Sonoma  County;  and  that  in  consideration  of  the 
execution  of  the  note  by  the  plaintiff,  she  verbally  prom- 
ised and  agreed  to  secure  him  against  liability  already 
incurred  upon  the  two  notes,  and  to  be  incurred  upon 
the  six-hundred-dollar  note,  by  her  individual  note  pay- 
able to  himself,  as  stated  in  the  complaint,  and  secured 
by  a  mortgage  to  be  made  "  in  such  amount  and  terms 
to  secure  him  against  any  liability  by  reason  of  his  be- 
coming her  security  as  aforesaid." 

It  is  also  found  by  the  court  that  the  plaintiff  per- 
formed his  part  of  the  contract;  that  the  defendant  re- 
fused to  execute  and  deliver  to  the  plaintiff  her  note  and 
mortgage  according  to  her  promise;  that  after  the  21st 
of  June,  1881,  she  made  default  in  the  payment  of  any 
part  of  the  principal  or  interest  of  the  three  notes;  that 
after  the  six-hundred-dollar  note  became  due,  the  plain- 
tiff, on  the  4th  of  October,  1882,  had  to  pay  to  the  bank 
for  the  defendant  in  satisfaction  of  the  three  notes  the  sum 
of  $1,664.40;  and  that  the  defendant  is  insolvent. 

It  is  a  cardinal  principle  of  natural  justice  that  a  per- 
son shall  perform  his  agreement.  Upon  that  principle,  a 
court  of  equity,  in  the  exercise  of  well-regulated  and  ju- 
dicial discretion,  enforces  the  actual  accomplishment  of 
a  thing  stipulated  for,  on  the  ground  of  what  is  lawfully 
agreed  to  be  done  ought  to  be  done.  But  the  thing  agreed 
to  be  done  must  be  definite  and  certain  in  its  terms  and 
in  itself;  and  the  party  who  claims  performance  must 
make  out  by  clear  and  satisfactory  proof  the  existence  of 
the  contract  as  he  alleges  it. 

That  has  not  been  done  in  this  case.  The  contract  as 
it  is  stated  in  the  finding  of  the  court  is  not  the  contract 
as  it  is  alleged  in  the  complaint.  Instead  of  a  contract 
founded  upon  a  consideration  to  become  surety  for  the 
defendant  upon  a  promissory  note  payable  "six  months 
after  date,"  as  alleged  in  the  complaint,  the  court  finds 
it   was   a   contract    made    in   consideration   of  becoming 
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surety  upon  a  note  payable  "  one  year  after  date."  The 
consideration  of  a  contract  is  a  material  part  thereof. 
Two  similar  contracts  founded  upon  different  considera- 
tions cannot  be  regarded  as  one  and  the  same.  How- 
ever, whether  the  true  contract  be  that  which  the  court 
finds  or  that  which  the  plaintiff  alleges,  it  is  indefinite 
and  uncertain, —  not  only  as  to  the  time  of  the  payment 
of  the  note  and  mortgage  to  be  executed,  but  as  to  the 
amount  for  which  the  mortgage  was  to  be  given,  and 
the  rate  of  interest  upon  the  debt.  It  appears  that  these 
things  were  to  be  the  subject  of  future  ascertainment  and 
agreement,  so  that  the  mortgage  when  executed  would  be 
sufficient  security  for  the  plaintiff.  As,  therefore,  the  agree- 
ment was  not  final,  and  it  was  indefinite  and  uncertain  in 
its  terms  and  in  itself,  specific  performance  of  it  could  not 
be  enforced  in  equity.  (Morrison  v.  Rossignol,  5  Cal.  64; 
Los  Angeles  etc.  Ass'n  v.  Phillips,  56  Cal.  539;  Potts  v. 
Whitehead,  20  N.  J.  Eq.  55.)  Irvine  v.  Armstrong,  31 
Minn.  216,  cited  in  argument  by  respondent's  counsel,  does 
not  conflict  with  these  views.  In  that  case,  "  the  terms 
of  the  notes  and  mortgage  were  definitely  agreed  up- 
on. 

Besides,  the  contract  as  it  is  alleged  in  the  complaint 
was  not  a  parol  contract  for  the  sale  of  real  property  or 
any  interest  therein.  In  its  nature,  it  was  a  purely  mer- 
cantile contract,  whereby  the  defendant  undertook  to 
indemnify  the  plaintiff  in  a  particular  mode  against 
any  loss  or  damage  on  account  of  becoming  surety  for 
her.  The  undertaking  was  not  within  the  statute  of 
frauds.  (Civ.  Code,  sees.  2772,  2794,  subd.  2;  Lerch  v. 
Gallup,  67  Cal.  595.)  And  the  person  to  whom  the 
promise  was  made,  after  complying  with  it  on  his  part 
by  becoming  surety  for  the  promisor,  had  the  right,  at 
any  time  within  which  the  promise  could  be  fulfilled 
according  to  its  terms,  to  call  for  performance.  But 
such  a  right  may  be  waived  (Price  v.  Dyer,  17  Ves.  356) ; 
and   if  it  be  waived  by   delay   to  call   for  performance 
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until  performance  becomes  impracticable  in  the  mode 
prescribed  by  the  promise,  specific  performance  will  not 
be  decreed.  Equity  only  enforces  performance  of  a  con- 
tract as  it  is  made  by  the  parties  themselves;  it  has  no 
power  to  make  a  contract  for  them.  {Grey  v.  Tubbs,  43 
Cal.  359.) 

We  think  the  plaintiff  waived  his  right  to  call  for  a 
specific  performance  of  the  contract  of  indemnity  in  its 
original  shape.  The  case  shows  that  there  was  no  sub- 
sequent ascertainment  or  agreement  as  to  the  amount 
and  terms  of  the  mortgage  to  be  executed  as  security; 
there  was  no  demand  made  for  its  execution  within  "  six 
months  "  or  "  one  year  "  after  the  date  of  the  contract. 
It  is  alleged  in  the  complaint,  "  that  on  the  30th  of  Aug- 
ust, 1882,  plaintiflf  demanded  of  defendant  execution  of  a 
note  and  mortgage  in  accordance  with  her  agreement." 
The  court  finds  "  that  the  plaintiff  demanded  performance 
prior  to  the  commencement  of  the  action,"  and  the  action 
was  commenced  in  October,  1882.  So  that  in  fact  there 
was  no  demand  made  for  performance  until  after  the 
plaintiff  was  brought  under  liability  by  the  debt  falling 
due,  and  at  that  time  the  verbal  contract  in  its  original 
shape  could  not  be  performed. 

Yet  as  a  surety  brought  under  liability  to  pay  the  debt 
of  his  principal,  the  plaintiff  had  the  right  upon  the  doc- 
trine of  exoneration,  if  the  principal  was  insolvent,  to  be 
substituted  to  any  subsisting  securities  for  the  payment 
of  the  debt,  and  to  be  subrogated  to  the  benefit  of  such 
securities.  In  case  of  the  insolvency  of  the  principal,  this 
right  attaches,  and  may  be  enforced  before  payment,  and 
also  after  payment,  whether  the  principal  be  solvent  or  in- 
solvent. 

In  McConnell  v.  Scott,  15  Ohio,  401,  a  surety,  after  a 
judgment  taken  against  himself  and  his  principal,  and 
before  payment  of  the  judgment,  was  held  entitled  to  any 
credits  of  the  principal,   and  to  have  them  appropriated 
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in  payment  of  the  judgment.  And  a  like  right  was  en- 
forced in  favor  of  a  surety  in  York  v.  Landis,  65  N.  C  536, 
after  payment  of  the  debt  of  the  principal.  (1  Story's  Eq. 
Jur.,  sec.  322;  2  Story's  Eq.  Jur.,  sec.  730.) 

The  cases  of  McCorkle  v.  Brown,  9  Smedes  &  M.  167, 
and  Pratt  v.  Carroll,  8  Cranch,  471,  have  no  application. 
Both  cases  involved  rights  arising  out  of  contracts  for 
the  sale  of  real  property  by  vendors  who  claimed  enforce- 
able vendor's  liens  upon  the  lands  for  the  payment  of  un- 
paid portions  of  the  purchase-money.  In  neither  was  there 
any  question  of  rights  arising  out  of  a  contract  to  in- 
demnify. 

It  is  alleged  in  the  complaint,  and  the  court  finds,  that 
the  defendant  is  insolvent.  But  as  there  were  no  subsist- 
ing liens  or  securities  for  the  payment  of  the  debt  to  the 
creditor,  no  question  of  subrogation  to  securities  could 
arise  either  before  or  after  payment  of  the  debt.  When 
the  plaintiff  paid  the  debt  to  the  creditor,  he  acquired 
all  the  rights  of  the  creditor  for  the  purpose  of  obtaining 
reimbursement.  (Civ.  Code,  sec.  779.)  The  only  right 
which  he  acquired  was  an  action  at  law  to  recover  what 
he  had  paid,  and  his  remedy  for  the  enforcement  of  that 
right  was  ample  and  adequate;  for  while  it  it  alleged 
that  the  defendant  is  insolvent,  it  is  admitted  that  she  is 
the  owner  of  certain  land  and  premises,  which  she  claimed 
as  her  homestead.  Although  it  is  not  alleged,  it  may  be 
inferred,  that  the  defendant  is  an  unmarried  woman;  but 
it  nowhere  appears  in  any  way  whether  she  was  or  is 
the  head  of  a  family,  or  whether  the  value  of  the  home- 
stead exceeds  or  falls  short  of  the  statutory  limitation, — 
there  is  no  allegation  at  all  as  to  value.  If  it  was  a  one- 
thousand-dollar  homestead  upon  premises  wh^ch  were 
worth  several  thousand  dollars,  there  is  nothing  to  pre- 
vent the  plaintiff  from  enforcing  by  execution  any  judg- 
ment which  he  may  recover.  (Civ  Code,  sees.  1241, 
1245. 
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Where  a  party  has  an  adequate  remedy  at  law,  he  is  not 
entitled  to  relief  in  equity. 

Judgment  and  order  reversed,  and  cause  remanded  for 
further  proceedings. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 


[No.  11543.    Department  Two.  —  August  31,  1886.] 

MARY  KELLY,  Executrix  etc  of  William  Wear- 
man,  Deceased,  Respondent,  v.  MARGARET  MUR- 
PHY, Appellant. 

?ILL  OP  Particulars  —  Failure  to  Furnish  —  Exception  to  Evi- 
dence —  Demand  —  Appeal.  —  An  exception  by  the  defendant  to 
the  introduction  of  evidence  in  support  of  the  claim  of  the  plain- 
tiff, because  of  his  failure  to  furnish  a  bill  of  particulars,  will  not 
be  considered  on  appeal  if  the  record  fails  to  show  that  any  de- 
mand for  a  bill  of  particulars  was  made  by  the  defendant. 

Ck>NVER8ioN  —  Insufficient  Description  of  Property  —  Dehl^sreb. 
— In  an  action  to  recover  damages  for  the  conversion  of  certain 
personal  property,  an  objection  to  the  complaint  that  it  does  not 
describe  the  property  alleged  to  have  been  converted  with  sufficient 
particularity  must  be  taken  by  special  demurrer. 

Partnership  —  Notice  of  Dissolution  —  Evidence.  —  A  notice  pub- 
lished in  a  newspaper  of  the  dissolution  of  a  firm,  and  of  the 
continuance  of  the  business  by  one  of  the  partners,  is  admissible 
in  evidence  to  show  who  conducted  the  business  after  the  dissolu- 
tion, and  in  whose  possession  the  firm  property  remained. 

Id.  —  Ownership  of  Business  —  Evidence.  —  As  tending  to  show 
that  a  particular  business  was  conducted  by  a  deceased  person 
ostensibly  for  himself  and  in  his  name,  and  not  for  or  in  the  name 
of  another,  evidence  that  the  goods  used  in  the  business  were  sold 
to  him  in  his  own  name  and  charged  to  him  individually  is  ad- 
missible. 

Fraudulent  Sale  —  Retention  of  Possession  by  Vendor  —  Effect 
OF.  —  A  sale  of  personal  property  not  accompanied  by  an  immedi- 
ate delivery  and  followed  by  a  continued  change  of  possession  is 
void  under  section  3440  of  the  Civil  Code,  not  only  as  against 
creditors  of  the  vendor,  but  also  as  against  the  executrix  of  his 
last  will. 

Pleading  —  Allegation  of  Coverture  —  Evidence.  —  The  action  was 
brought  to  recover  damages  for  the  conversion  of  certain  personal 
property  alleged  to  belong  to  the  estate  of  one  William  Wearman. 
The  defendant  was  sued  by  the  name  of  Margaret  Murphy.  In  her 
answer,    she  alleged   ''that   her   true  name   is   Margaret   Murphy 
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Wearman";  that  she  owned  and  possessed  the  property  in  con- 
troversy in  her  own  separate  right  '*  and  controlled  the  same  as 
her  separate  property  independent  of  her  husband,  the  said  Wil- 
liam Wearman. "  Held,  that  these  allegations  did  not  aver  a 
coverture  of  the  defendant  and  Wearman,  and  that  evidence  thereof 
was  inadmissible. 

Marbiage  —  Living  Tooetheb  as  Husband  and  Wife.  —  An  offer  to 
prove  that  a  man  and  woman  lived  together  as  husband  and  wife 
is  not  an  offer  to  prove  their  marriage. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yuba  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the 
conversion  of  certain  personal  property  alleged  to  have 
been  owned  by  the  plaintiff's  testator  at  the  time  of  his 
death,  and  described  in  the  complaint  as  the  saloon  fix- 
tures and  furniture  and  stock  in  trade  of  liquors,  cigars, 
and  tobacco  contained  in  a  certain  saloon  in  Marysville. 
Prior  to  October  3,  1882,  the  property  in  controversy  be- 
longed to  a  firm  composed  of  William  Wearman,  the  plaint- 
iffs testator,  and  one  Serrett.  On  that  date,  Wearman 
bought  out  the  interest  of  his  partner,  and  a  bill  of  sale 
therefor  was  given  in  the  name  of  the  defendant.  A  no- 
tice of  the  dissolution  of  the  partnership  and  of  his  inten- 
tion to  continue  the  business,  was  thereupon  published  in 
a  newspaper  by  Wearman.  From  the  date  of  the  pur- 
chase to  the  time  of  his  death,  Wearman  continued  in  the 
sole  possession  of  the  property.  Several  months  prior  to 
his  death,  he  made  a  bill  of  sale  of  the  property  to  the 
defendant,  but  still  continued  in  its  sole  possession,  and 
carried  on  the  business  in  his  own  name.  The  further  facts 
are  stated  in  the  opinion. 

E.  G.  Fuller,  and  S.  M.  Bliss,  for  Appellant 

/.  H.  Craddock,  for  Respondent. 

Searls,  C. —  This  is  an  action  by  the  plaintiff,  as 
executrix  of  the  last  will  of  William  Wearman,  to  recover 
from  the  defendant  damages  for  the  conversion  of  cer- 
tain personal  property  belonging  to  the  estate  of  deceased. 

LXX.    CAL. — 36 
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Plaintiff  had  judgment  for  two  thousand  dollars  and 
costs,  from  which  judgment  defendant  appeals. 

At  the  outset  of  the  trial,  defendant  objected  to  the  in- 
troduction of  any  evidence  in  support  of  the  claim  of  plaint- 
iff, upon  the  ground  that  he  had  served  upon  plaintiff's  at- 
torney a  notice  calling  for  a  bill  of  particulars,  which  had 
not  been  furnished  as  required  by  section  454  of  the  Code 
of  Civil  Procedure.  The  objection  was  overruled  by  the 
court,  and  an  exception  taken. 

1.  There  is  nothing  in  the  bill  of  exceptions  to  show 
that  any  demand  for  a  bill  of  particulars  was  ever  made. 

If  defendant  desired  to  avail  himself  of  the  benefit  of  his 
exception,  it  was  incumbent  on  him  to  so  embody  the  facts 
upon  which  the  ruling  was  based  in  his  bill  of  exceptions 
that  this  court  could  with  all  the  facts  before  it  pass  upon 
the  question. 

The  complaint  was  defective  in  that  it  did  not  describe 
with  sufficient  particularity  the  goods  alleged  to  have  been 
converted  by  defendant,  and  in  the  face  of  a  special  de- 
murrer for  that  cause,  could  have  been  held  bad;  but  it 
stated  a  cause  of  action,  and  no  objection  having  been  made 
on  the  ground  indicated,  it  was  sufficient. 

The  notice  of  dissolution  of  the  firm  of  Wearman  & 
Serrett,  and  that  Wearman  would  thereafter  conduct  the 
business,  etc.,  was  properly  admitted  in  evidence.  As  pub- 
lished in  the  newspaper,  this  notice  was  such  a  public  dec- 
laration as  may  reasonably  be  supposed  to  have  come  to 
defendant,  and  was  a  circumstance  proper  to  be  considered 
in  determining  who  was  conducting  the  saloon  business, 
and  in  whose  possession  the  disputed  property  remained 
after  the  dissolution. 

Like  considerations  apply  to  the  admission  of  the  evi- 
dence of  Marcuse  and  others,  tending  to  show  that  they 
sold  goods  to  Wearman  in  his  own  name,  and  to  introduce 
their  bills  for  such  goods  to  show  they  were  charged  to 
said  Wearman  individually,  and  not  to  defendant. 

As  evidence  that  the  business  was  conducted  by  Wear- 
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man  ostensibly  for  himself  and  in  his  name,  and  not  for  or 
in  the  name  of  defendant,  the  evidence  was  proper. 

The  evidence  as  to  the  ownership  of  the  property  was 
conflicting,  and  we  are  not  warranted  in  disturbing  the 
findings  on  the  ground  that  they  are  not  supported  by 
evidence. 

There  was  evidence  tending  to  show  that  notwith- 
standing the  sale  of  the  property  to  the  defendant,  as 
claimed  by  her,  such  sale  was  not  accompanied  by  an 
immediate  delivery  and  followed  by  a  continued  change 
of  possession  of  the  things  transferred;  and  as  a  conse- 
quence of  these  facts,  if  they  existed,  the  sale  was  void, 
not  only  as  against  creditors,  but  also  as  against  any  per- 
son on  whom  the  estate  of  Wearman,  the  vendor,  devolved 
in  trust  for  the  benefit  of  others  than  himself.  (Civ.  Code, 
sec.  3440.) 

Plaintiff,  as  the  executrix  of  the  last  will  of  William 
Wearman,  deceased,  the  vendor  of  defendant,  is  a  trustee 
in  whom  the  estate  vests  for  the  benefit  of  others  within 
the  meaning  of  the  code. 

There  was  not  a  delivery  and  continued  change  of  pos- 
session of  the  property  within  the  meaning  of  the  rule 
enunciated  in  Stevens  v.  Irwin,  15  Cal.  503,  S.  C,  76  Am. 
Dec.  500,  which  has  been  steadily  adhered  to  in  this  state 
as  a  correct  exposition  of  the  law  in  numerous  cases.  {Dean 
V.  Walkenhorst,  64  Cal.  78;  Watson  v.  Rodgers,  53  Cal. 
401 ;  Wiedeman  v.  Frank,  2  West  Coast  Rep.  376 ;  Grunt 
V.  Barney,  55  Cal.  254.) 

There  was  no  error  in  excluding  the  evidence  offered 
on  behalf  of  the  defendant  to  show  that  she  and  Wear- 
man  lived  together  as  husband  and  wife. 

If  she  desired  to  show  coverture,  it  was  incumbent  upon 
her  to  plead  it. 

In  her  answer  she  avers :  1.  "  That  her  true  name  is 
Margaret  Murphy  Wearman";  2.  That  she  owned  and 
possessed  the  goods  and  chattels  in  her  own  separate 
right,  "  and  controlled  the  same  as  her  separate  property. 
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independent  of  her  husband,  the  said  William  Wearman, 
now  deceased." 

Beyond  these  expressions,  there  is  nothing  in  the  plead- 
ings to  show  that  the  relation  of  husband  and  wife  existed 
between  defendant  and  plaintiff's  testator. 

As  allegations  showing  the  relation  of  husband  and  wife, 
they  are  wholly  insufficient. 

Again,  the  offer  to  prove  that  defendant  and  plaintiff's 
testator  lived  together  as  man  and  wife  was  not  an  offer 
to  prove  marriage.     {Letters  v.  Cady,  10  Cal.  533.) 

Marriage  being  properly  averred,  the  evidence  indicated 
would  tend  to  prove  the  fact, —  nothing  more. 

Taking  the  pleadings  with  the  proffered  testimony, 
and  the  only  inference  we  can  draw  from  them  is,  not 
that  defendant  desired  to  show  that  she  had  intermarried 
with  the  deceased,  but  that  they  had  lived  together  as  man 
and  wife. 

We  are  of  opinion  the  judgment  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  11557.    Department  Two.  —  August  31,  1886.] 

JAMES  W.  SHEALOR,  Petitioner,  v,  SUPERIOR 
COURT  OF  AMADOR  COUNTY,  Respondent. 

Justice's  Coubt  —  Action  fob  Possession  op  Personal  PBOPEimr  — 
Allegation  of  Value  —  Jurisdiction.  —  Neither  the  Justice's 
Court  nor  the  Superior  Court  on  appeal  has  jurisdiction  of  an 
action  to  recover  the  possession  of  specific  personal  property  aiiesed 
to  exceed  three  hundred  dollars  in  value,  although  the  complaint 
prays  judgment  for  a  less  amount  in  case  possession  cannot  be  had. 

Application  for  a  writ  of  review.     The  facts  are  stated 
in  the  opinion  of  the  court. 
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Eagon  &  Armstrong,  for  Petitioner. 

A.  Heath,  and  Rust  &  Caminetti,  for  Respondent. 

The  Court. —  In  this  cause,  the  plaintiff  brought  his 
action  in  a  Justice's  Court  to  recover  various  articles 
of  personal  property,  the  aggregate  value  of  which,  as 
averred  in  the  complaint,  amounted  to  $319.  The  prayer 
of  the  complaint  was :  "  1.  For  the  possession  of  said 
goods,  or  for  $299  in  case  possession  cannot  be  had;  2. 
For  $150  damages  for  the  detention  thereof,  and  the  costs 
of  the  action." 

The  cause  came  on  to  be  tried,  when  the  defendant 
moved  that  the  cause  be  dismissed  o  i  the  ground  that  the 
demands  of  the  plaintiff  exceeded  the  jurisdiction  of  the 
court. 

The  Justice's  Court  dismissed  the  action. 

The  plaintiff  then  took  an  appeal  to  the  Superior  Court 
above  named  on  questions  of  law  and  fact. 

The  Superior  Court,  against  the  objection  of  defendant, 
proceeded  to  try  the  case;  he  did  try  it,  and  rendered  a 
judgment  for  the  plaintiff. 

The  value  of  the  property  having  been  averred  in  the 
complaint  to  be  $319,  for  which  possession  was  asked, 
neither  the  Justices's  Court  nor  the  Superior  Court  on  ap- 
peal had  jurisdiction  of  the  action. 

The  judgment  of  the  Superior  Court  must  be  annulled 
and  quashed. 

So  ordered. 
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[No.  11596.     Department  Two.  —  August  31,  1886.] 

SWAMP  LAND  DISTRICT  NO.  307,  Respondent,  v, 
WILLIAM  GWYNN  et  al.,  Appellants. 

Swamp  Land  —  Reclamation  —  View  by  Commissioners Joint 

View  not  Necessary.  —  Under  section  3456  of  the  Political  Code, 
the  commissioners  appointed  to  make  an  assessment  for  the 
reclamation  of  swamp  land  need  not  act  jointly  in  viewing  the 
lands  within  the  district. 

Id.  —  Sufficiency  of  View  —  Finding  —  Evidence.  —  The  court 
found  that  the  lands  in  the  district,  and  each  and  every  tract 
thereof,  were  viewed  by  the  commissioners.  At  the  time  of  the 
view,  the  lands  were  mostly  covered  with  water,  but  the  commis- 
sioners were  at  a  point  where  they  could  look  over  the  whole  area 
of  the  district  and  see  every  part  of  it,  except  a  few  small  parcels 
along  its  eastern  margin,  which  were  hidden  from  view  by  trees. 
Heldy  that  the  finding  was  sustained  by  the  evidence,  and  that  the 
view  was  not  insufficient  in  point  of  law. 

Id.  —  Assessment  Roll  —  Evidence  to  Contradict  —  Arbitrary  As- 
sessment.—  Conceding  that  the  assessment  roll  of  a  swamp-land 
district,  when  properly  certified  by  the  commissioners,  becomes  an 
official  record  within  the  meaning  of  sections  1920  and  1926  of  the 
Code  of  Civil  Procedure,  and  evidence  of  all  the  facts  recited  in  it, 
still  it  is  only  prima  facie  evidence,  and  may  be  contradicted  by 
showing  that  the  assessments  were  arbitrarily  made  without  refer- 
ence to  the  proportionate  benefits  to  be  derived  to  each  piece  of 
land  assessed  by  reason  of  the  proposed  work. 

Id.  —  Satisfaction  of  Assessment  —  Tender  of  Warrant  of  Dis- 
trict.—  The  defendants  tendered  in  payment  of  the  assessment  a 
warrant  of  the  district  for  a  larger  sum  than  the  amount  of  the 
assessment.  The  warrant  was  owned  by  a  third  person,  and  was 
tendered  only  for  the  purpose  of  having  the  assessment  indorsed 
thereon,  and  was  not  intended  to  be  ^iven  up  and  canceled.  Held, 
that  the  tender  was  not  a  satisfaction  of  the  assessment  under 
section  3465  of  the  Political  Code. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yolo  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  enforce  an  assessment  for 
the  reclamation  of  swamp  land.  Prior  to  and  at  the 
trial  the  defendants  tendered  a  warrant  of  the  district  in 
payment  of  the  assessment.  The  tender  purported  to  be 
made  in  conformity  with  section  3465  of  the  Political  Code, 
which  provides  that  the  assessments  may  be  paid  "  in  war- 
rants of  the  district,  drawn  by  order  of  the  trustees  thereof, 
and  approved  by  the  board  of  supervisors.  Where  pay- 
ment is  made  in  the  warrants  of  the  district,  legal  interest 
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must  be  computed  thereon  from  the  date  thereof  to  the 
time  of  such  payment,  when  said  warrants  must  be  surren- 
dered to  the  treasurer,  and  by  him  cancelled.''  The  fur- 
ther facts  are  stated  in  the  opinion. 

W.  H,  Beatty  and  S,  C.  Denson,  for  Appellants. 

Armstrong  &  Hinkson,  for  Respondent. 

Belcher,  C.  C. —  This  is  an  action  to  enforce  pay- 
ment of  an  assessment  made  for  reclamation  of  swamp 
lands. 

The  plaintiff  recovered  judgment,  from  which,  and  an 
order  refusing  a  new  trial,  the  defendants  appeal. 

1.  Under  the  provisions  of  the  code,  when  an  assess- 
ment for  swamp-land  purposes  is  to  be  made,  three  com- 
missioners must  be  appointed,  who  are  disinterested 
persons  and  residents  of  the  county,  "  and  who  must  view 
and  assess  upon  the  lands  situated  within  the  district  a 
charge  proportionate  to  the  whole  expense,  and  to  the  ben- 
efits which  will  result  from  such  works."  (Pol.  Code, 
sec.  3456.) 

Under  the  statutes  formerly  in  force,  the  commissioners 
were  required  to  jointly  view  the  land,  and  failing  to  do 
that,  their  assessment  was  void.  {People  v.  Coghill,  47 
Cal.  361;  People  v.  Hagar,  49  Cal.  229.)  Now  they  are 
not  required  to  act  jointly  in  viewing  the  lands.  It  is 
sufficient  if,  as  they  did  here,  two  go  together  and  the  other 
alone  to  view  it. 

But  if  this  be  so,  it  is  urged  that  they  did  not  suffi- 
ciently view  the  land  to  enable  them  to  make  a  valid 
assessment.  The  court  found  that  they  viewed  all  the 
lands  in  the  district,  and  each  and  every  tract  thereof, 
and  there  was  evidence,  we  think,  tending  to  sustain  the 
finding.  It  is  true,  the  lands  were  mostly  covered  with 
water,  but  the  commissioners  were  at  a  point  where  they 
could  look  over  the  whole  area  of  the  district  and  see 
every  part  of  it,  with  the  exception  of  a  few  small  parcels 
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along  its  eastern  margin,  which  was  hidden  from  view 
by  trees.  Their  duty  was  to  make  such  an  examination 
of  the  lands  of  the  district  as  would  enable  them  to  form 
an  intelligent  judgment  as  to  the  benefits  which  each  part 
would  receive  from  the  completed  works  of  reclamation, 
and  as  matter  of  law  we  cannot  say  that  they  failed  to 
perform  their  duty. 

2.  It  is  alleged  in  the  complaint  that  the  commission- 
ers, after  viewing  each  tract  of  land,  assessed  upon  the 
same  charges  proportionate  to  the  entire  expense  and  the 
benefits  which  would  result  to  each  tract  from  the  works 
of  reclamation,  and  on  the  same  day  made  a  list  of  the 
charges  assessed  by  them,  etc. 

The  defendants  by  their  answer  denied  that  the 
commissioners  assessed  upon  the  several  tracts  of  land 
charges  proportionate  to  the  entire  expense,  and  to  the 
benefits  which  would  result  to  each  tract  from  the  works 
of  reclamation.  And  they  alleged  that  the  commission- 
ers did  not  make  any  examination,  computation,  or  esti- 
mate as  to  the  result  or  effect  of  the  proposed  work  of 
reclamation  upon  each  tract  of  land  in  the  district,  but 
arbitrarily  assumed  that  each  and  every  acre  of  land  in 
the  district  should  be  assessed  for  an  equal  share  of  the 
entire  sum  to  be  raised;  and  without  considering  whether 
some  tracts  would  be  benefited  by  the  proposed  work 
more  or  less  than  other  tracts,  arbitrarily  assessed  each 
tract  at  the  same  rate  per  acre,  when  in  fact  some  tracts, 
if  the  proposed  works  should  be  carried  out  and  com- 
pleted, would  be  greatly  benefited  and  enhanced  in  value, 
while  other  tracts  would  be  benefited  very  little,  if  at  all. 
And  they  further  alleged  that  the  assessment  was  unfair, 
unequal,  and  unjust  to  the  defendants,  for  that  the  lands 
described  in  the  complaint  would  not  be  benefited  to  the 
same  extent  as  other  lands  of  other  owners  in  the  dis- 
trict. 

At  the  trial,  the  plaintiff,  after  introducing  certain  pre- 
liminary proofs,  offered  in  evidence  the  assessment  roll, 
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with  the  certificate  attached  thereto,  signed  by  the  com- 
missioners. Among  other  things,  the  commissioners  cer- 
tify that  "  we  did  view  said  lands,  and  assess  said  sum  of 
thirty-nine  thousand  dollars  as  a  charge  upon  the  lands 
within  said  district  for  the  purpose  of  completing  the  recla- 
mation of  said  district,  which  charge  was  and  is  made  pro- 
portionate to  the  whole  expense,  and  to  the  benefit  which 
will  result  from  such  works  of  reclamation. 

The  defendants  objected  to  the  assessment  roll  being 
received  in  evidence,  and  in  support  of  their  objection 
sought  to  prove  by  one  of  the  commissioners  that  in 
making  the  assessment  and  apportioning  the  money  to  be 
raised  among  the  several  tracts  of  land  in  the  district, 
the  commissioners  never  considered,  discussed,  or  in  any 
way  referred  to  the  proportional  benefits  to  be  derived  to 
each  piece  of  land  by  reason  of  the  work  to  be  done  for 
which  the  assessment  was  levied,  but  arbitrarily,  and 
without  considering  the  question  of  benefits  to  any  piece 
of  land  in  the  district,  assessed  an  equal  sum  upon  each 
acre,  in  obedience  to  what  they  understood  to  be  a  by- 
law of  the  district;  and  further,  that  some  of  the  tracts 
of  land  in  the  district  would  be  benefited  very  much 
more  than  other  tracts  by  the  work  of  reclamation.  The 
plaintiff  objected  to  each  of  the  several  questions  asked 
upon  the  ground  that  it  was  irrelevant,  immaterial, 
and  incompetent,  and  the  court  sustained  the  objection, 
the  defendants  reserving  an  exception.  Thereupon  the 
court  overruled  the  objections  to  the  assessment  roll  and 
admitted  it  in  evidence,  and  the  defendants  excepted  to 
that  ruling. 

It  was  proved  that  about  ten  days  after  viewing  the  land, 
the  commissioners  met  at  the  office  of  the  attorney  for 
plaintiflf,  and  found  the  assessment  roll  there,  and  nearly 
written  up;  that  the  attorney  then,  under  their  instructions, 
computed  the  amount  to  be  charged  against  each  tract,  and 
entered  the  same  on  the  roll,  and  that  thereupon  they 
signed  the  certificate. 
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It  is  argued  for  the  respondent  that  when  the  commis- 
sioners signed  the  certificate  the  assessment  roll  became  a 
record  of  official  acts,  and  could  not  afterward  be  impeached 
or  questioned,  except  for  fraud.  And  in  support  of  this 
contention,  among  other  authorities,  sections  1920  and  1926 
of  the  Code  of  Civil  Procedure  are  called  to  our  attention. 
Those  sections  read  as  follows: — 

"  1920.  Entries  in  public  or  other  official  books  or  rec- 
ords, made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  state,  or  by  any  other  person  in  the  perfor- 
mance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  facts  stated  therein." 

'*  1926.  An  entry  made  by  an  officer,  or  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  is  prima  facie  evidence  of  the 
facts  stated  in  such  entry." 

Conceding  that  when  the  commissioners  signed  the  cer- 
tificate it  became  an  official  record  and  evidence  of  all  the 
facts  recited  in  it,  still  it  was  only  prima  facie  evidence,  and 
as  such  was  subject  to  be  contradicted. 

"  Prima  facie  evidence  is  that  which  suffices  for  the 
proof  of  a  particular  fact  until  contradicted  and  overcome 
by  other  evidence.  For  example:  the  certificate  of  a  re- 
cording officer  is  prima  facie  evidence  of  a  record,  but  it 
may  afterward  be  rejected  upon  proof  that  there  is  no  such 
record."     (Code  Civ.   Proc.,  sec.  1833.) 

The  commissioners  were  required  to  assess  upon  the 
lands  '*  a  charge  proportionate  to  the  whole  expense,  and 
to  the  benefits  which  will  result  from  such  works." 

When  special  duties  are  enjoined  upon  commissioners, 
as  in  this  case,  the  law  must  be  strictly  complied  with, 
and  any  substantial  departure  from  its  requirements  will 
render  their  acts  void.  {People  v.  Coghill,  47  Cal.  361; 
People  v.  Hagar,  49  Cal.  229 ;  People  v.  Ahem,  52  Cal.  208.) 

We  think  that,  notwithstanding  the  certificate  signed 
by  the  commissioners,  the  defendants  were  entitled  to  prove, 
if  they  could,  that  the  assessment  involved  in  this  case  wj»s 
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not  made  in  conformity  to  the  requirements  of  the  law,  and 
so  was  not  binding  upon  them,  and  that  the  court  erred 
in  excluding  the  proper  evidence. 

3.  Without  expressing  any  opinion  as  to  the  validity 
of  the  warrant  tendered  in  satisfaction  of  the  assessments 
sued  for,  we  think  the  court  did  not  err  in  finding  that 
the  assessments  were  not  in  fact  satisfied  by  the  tender. 

As  pleaded  and  proved,  the  warrant  was  for  a  larger 
sum  than  the  aggregate  amount  of  the  assessments,  and  was 
owned  by  D.  O.  Mills  &  Co.,  a  banking  corporation  doing 
business  at  Sacramento. 

Under  some  arrangements  made  with  the  defendants,  it 
was  tendered  to  the  county  treasurer  only  for  the  purpose 
of  having  the  assessments  indorsed  upon  it,  and  not  to  be 
given  up  and  canceled.  This  was  not  sufficient.  (Pol. 
Code,  sec.  3465.) 

Nor  was  the  tender  in  court  at  the  trial  of  any  avail. 
Such  a  tender  is  not  authorized  by  any  statute  that  we  are 
aware  of. 

For  the  error  above  noted,  the  judgment  and  order 
should  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 
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[No.  9763.     In  Bank.  — August  31,   1886.] 

SIERRA  UNION  WATER  AND  MINING  COMPANY, 
Appellant,  v.  B.  F.  BAKER,  Respondent. 

AoBEEiiKNT  TO  FuBNisH  Wateb  —  CoNSTBUOTiON.  —  A  Certain  a|;ree- 
ment,  stated  in  the  opinion,  whereby  the  assignors  of  the  plain- 
tiff contracted  to  furnish,  deliver,  and  sell  water  to  the  defendant, 
construed  with  reference  to  the  elevation  at  which  the  water  should 
be  delivered. 

Instructions  —  Exceftign.  —  A  party  cannot  except  to  instractiona 
given  at  his  own  instance. 

Id.  —  CONTBADICTOBY   InSTBUCTIGNS  —  ReOOBD  MUST   ShGW  EXCEPTION 

—  Appeal.  —  Contradictory  instructions  are  erroneous,  but  the 
error  will  not  be  considered  on  appeal,  unless  the  record  shows  that 
an  exception  was  taken  to  the  instructions  at  the  triaL 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sierra  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  Mr.  Justice  Thorn- 
ton. 

5*.  B.  Davidson,  I.  S.  Belcher,  and  T.  C.  Van  Ness,  for 
Appellant. 

Van  Clief  &  Gear,  for  Respondent. 

The  Court. —  For  the  reasons  given  in  the  opinion  here- 
tofore filed,  the  judgment  and  order  are  affirmed. 

The  following  is  the  opinion  above  referred  to,  rendered 
m  Department  Two  on  the  22d  of  October  1885. 

Thornton,  J. —  By  a  deed  bearing  date  the  fifteenth  of 
February,  1871,  the  Sears  Union  Water  Company,  a  cor- 
poration organized  under  the  laws  of  the  state  of  Califor- 
nia, sold  and  conveyed  to  W.  R.  Morgan  and  Timothy 
Donahue,  together  with  other  property,  the  Trainor  ditch, 
situate  in  Table  Rock  and  Sears  township,  county  of 
Sierra,  and  state  aforesaid.  The  ditch  is  described  in  the 
deed  aforesaid  as  conveying  the  water  of  Slate  Credc  and 
its  tributaries  to  St.  Louis,  Sierra  County,  with  all  its 
ravines,  dams,  flu'^es,  reservoirs,  and  water  privileges  be- 
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longing  and  appertaining  thereto,  and  also  all  their  interest 
in  the  water  known  as  tail-water,  flowing  from  Table  Rock 
township  in  the  county  above  named. 

On  the  30th  of  September,  1880,  the  above-named  Mor- 
gan and  Donahue,  parties  of  the  first  part,  entered  into 
an  agreement  in  writing  with  defendant  Baker,  party  of 
the  second  part. 

[Note. —  Daniel  Titus  was  also  a  party  of  the  second 
part  with  Baker,  but  as  he  was  let  out  of  the  contract  by 
a  subsequent  agreement,  and  never  had  any  interest  in  the 
action,  when  the  party  of  the  second  part  is  hereinafter 
mentioned,  defendant  Baker  alone  is  referred  to.] 

By  the  agreement  just  mentioned,  the  parties  of  the 
first  part,  for  a  consideration  expressed  therein,  agreed 
with  the  party  of  the  second  part  (who  at  the  date  above 
mentioned  claimed  to  own,  and  was  engaged  in  mining 
for  gold  on,  certain  placer  mining  claims  situate  near 
Sawmill  Ravine  in  Sierra  County,  in  this  state,  known 
as  the  Pioneer  mine,  operating  the  mine  by  the  hydraulic 
process,  and  requiring  for  such  operation  large  quantities 
of  water)  to  construct  and  at  all  times  maintain  at  their 
own  expense  a  ditch  of  sufficient  size  and  capacity  to 
carry  and  convey  all  the  waters  of  the  parties  of  the  first 
part  from  St.  Louis  in  the  county  above  named  to  a 
point  on  Sawmill  Ravine.  The  ditch  so  to  be  constructed 
was  to  connect  with,  take  and  receive  the  water  from  all 
the  ditches  then  owned  or  controlled  by  the  parties  of 
the  first  part  at  or  near  St.  Louis,  and  to  convey  it  to  a 
point  or  place  on  Sawmill  Ravine  at  a  sufficient  height 
or  elevation  so  that  the  water  might  be  conducted  there- 
from to  the  new  reservoir  at  the  Pioneer  mine,  and  to 
deliver  continuously  all  this  water  through  said  ditch  to 
Baker  at  the  point  above  referred  to  on  Sawmill  Ra- 
ine. 

It  was  further  agreed  that  the  ditch  should  be  kept  to 
its  full  capacity  unless  prevented  by  heavy  snows,  with 
the  exercise  of  due  viligence,  at  all  seasons  of  the  year. 
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as  long  as  the  parties  of  the  first  part  should  have  sufficient 
water  to  fill  it,  and  at  all  other  times  to  supply  Baker  witli 
all  the  water  belonging  to  them. 

It  was  declared  in  the  agreement  that  its  object  and 
purpose  was  to  sell  and  deliver  to  Baker,  at  the  point  or 
place  above  mentioned  on  the  Sawmill  Ravine,  all  the 
water  from  the  ditches  owned  or  controlled  by  the  parties 
of  the  first  part  at  or  near  St  Louis,  which  water  Baker 
desired  to  use  on  the  Pioneer  mine  in  working  and  devel- 
oping it. 

By  a  subsequent  agreement,  supplementary  to  and  in 
Extension  of  the  foregoing,  between  the  same  parties, 
>earing  date  the  3d  of  January,  1882,  and  to  take  effect 
m  the  30th  of  September  following,  until  which  the  pro- 
visions of  the  former  agreement  as  to  the  furnishing  of 
*vater  were  to  remain  in  force,  the  parties  of  the  first 
part  agreed  to  furnish  to  the  party  of  the  second  part, 
defendant  Baker,  in  addition  to  the  water  to  be  furnished 
under  the  former  agreement,  the  water  from  the  Sackett's 
Gulch  ditch,  the  Emery  &  Pfarr  ditch,  the  William  Stahl 
ditch,  and  the  S.  McCrory  ditch.  In  this  latter  agree- 
ment, the  parties  declare  the  intent  and  purpose  of  it  to 
be  that  the  parties  of  the  first  part  shall,  when  required 
for  the  use  of  the  Pioneer  mine,  furnish  to  Baker  all  the 
water  they  now  have  in  the  county  of  Sierra,  to  the  pres- 
ent capacity  of  their  ditches,  for  the  exclusive  use  of  Ba- 
ker, from  and  after  the  30th  of  September,  1882,  until  the 
30th  of  September,  1885,  and  in  the  mean  time,  and  until 
the  30th  of  September,  1882,  they  are  to  furnish  Baker 
water  under  the  former  agreement. 

In  consideration  of  the  furnishing  of  said  water, 
Baker  agreed  to  pay  Morgan  and  Donahue  annually 
after  the  30th  of  September,  1882,  the  sum  of  sixteen 
thousand  dollars  out  of  the  first  proceeds  of  the  Pioneer 
mine. 

This  other  provision  in  the  contract  should  also  be  men- 
tioned.    It  is  as  follows: — 
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**  It  is  further  understood  and  agreed  that  the  so-called 
tail-water  from  Table  Mountain  township,  which  is  fur- 
nished by  the  Sears  Union  water  ditch,  is  a  portion  of  the 
water  to  be  furnished  under  this  contract;  and  that  in 
case  of  failure  of  the  party  of  the  first  part  to  procure 
said  tail-water  during  the  period  of  this  contract,  that  a 
reasonable  deduction  shall  be  made  on  account  of  such 
failure,  to  be  mutually  agreed  upon  between  the  parties 
hereto,"  etc. 

Pursuant  to  the  first  agreement,  Morgan  and  Donahue 
constructed  the  ditch  required  to  convey  the  water  con- 
tracted to  be  delivered  for  the  use  of  the  Pioneer  mine. 

On  the  20th  of  November,  1882,  Morgan  and  Dona- 
hue assigned  the  two  contracts  of  date  of  the  30th  of  Sep- 
tember, 1880,  and  the  3d  of  January,  1882,  above  men- 
tioned, to  the  plaintiff,  and  also  conveyed  all  their  property, 
including  the  Trainor  ditch,  located  in  the  county  of  Sierra. 
In  the  same  month,  the  Sears  Union  Water  Company  con- 
veyed to  plaintiff  all  its  ditches  and  mining  properties  lo- 
cated in  the  county  last  named. 

The  action  is  brought  to  recover  of  defendant  sixteen 
thousand  dollars  for  water  alleged  to  have  been  furnished 
him  under  the  above  contracts  during  the  water  season  of 
1883. 

It  is  averred  in  the  complaint  that  Morgan  and  Dona- 
hue duly  performed  all  the  conditions  of  the  afore-men- 
tioned contracts  on  their  part  to  be  performed  until  the 
assignment  to  plaintiff  above  set  forth,  and  since  that  time 
plaintiff  has  duly  performed  such  conditions. 

The  defendant  denies  the  due  performance  of  the  terms 
of  the  contract  by  plaintiff  or  its  assignors,  and  specif- 
ically denies  the  furnishing  and  delivery  of  the  tail-water 
described  in  the  last  agreement,  and  of  the  other  waters 
mentioned  in  the  agreement,  to  defendant  as  agreed  on, 
either  by  Morgan  and  Donahue,  or  either  of  them,  or  by 
the  plaintiff,  at  any  time  since  the  third  day  of  January, 
1882. 
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On  the  trial,  the  plaintiff  requested  the  court  to  give  the 
following  instruction :  "  There  is  not  in  this  state,  strictly 
speaking,  an  absolute  ownership  of  running  water.  Such 
water  is  in  its  nature  incapable  of  ownership  in  the 
same  sense  in  which  one  is  said  to  own  or  possess  other 
personal  property.  The  ownership  is  of  the  use  of  the 
water.  Under  the  deed  of  1871  from  the  Sears  Union 
Water  Company  to  Morgan  and  Donahue,  and  the  con- 
tract between  Morgan  and  Donahue  and  the  defendant, 
there  was  conveyed  to  the  latter  such  tail-water  as  the  said 
Morgan  and  Donahue  had  by  virtue  of  the  said  deed.  So 
long  as  such  tail-water  did  or  could  flow  into  the  Trainor 
ditch,  the  plaintiff  here,  as  successor  in  interest  to  Morgan 
aid  Donahue,  could  not  divert  it. 

"  But  the  plaintiff  was  not  under  the  terms  of  that 
contract  obligated  to  put  such  tail-water  into  the  Tranor 
ditch  near  or  at  points  where  it  did  not  naturally  flow 
into  it.  When  such  water  flowing  down  a  ravine  naturally 
passed  underneath  the  Trainor  ditch,  the  plaintiff  was  not 
obligated  to  build  a  new  dam  or  ditch  for  the  purpose 
of  putting  such  water  into  the  Trainor  ditch.  If  the 
defendant  Baker  was  entitled  to  the  water,  and  desired 
to  take  it  up  at  such  points,  it  was  his  duty  to  put  him- 
self in  a  position  to  receive  it,  and  until  he  did  put  him- 
self in  such  position,  he  cannot  complain  if  the  plaintiff 
used  the  water. 

"  Until  the  defendant  Baker,  the  claimant  of  this 
water,  was  in  a  position  to  use  it,  the  right  to  the  water 
or  water  right  did  not  exist  in  such  sense  that  the  mere 
diversion  and  use  of  it  by  the  plaintiff  was  a  ground  of 
action,  either  to  recover  the  water,  or  for  damages  for  the 
diversion.  If  from  the  evidence  you  find  that  the  de- 
fendant was  entitled  to  the  use  of  certain  tail-water,  but 
that  said  water  would  or  did  naturally  flow  by  or  under 
the  Trainor  ditch,  and  the  defendant  never  put  himself 
in  a  position  to  receive  that  water,  then  in  that  case  the 
plaintiff  had  a  right  to  take  up  and  use  such  water  until 
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such  time  as  defendant  had  placed  himself  in  a  position  to 
receive  it." 

The  court  gave  that  portion  of  the  instruction  conclud- 
ing with  the  words  "  could  not  divert  it,"  and  refused  the 
remainder. 

The  plaintiff  reserved  an  exception  to  the  refusal  of  the 
court  to  give  the  whole  instruction  as  asked,  and  to  its  mod- 
ification. 

We  cannot  see  that  the  court  committed  any  error  in 
giving  that  portion  of  the  requested  instruction  which  it 
did  give  of  which  the  plaintiff  can  complain.  The  first 
three  sentences  in  the  direction  given  relate  to  the  char- 
acter of  the  ownership  or  property  in  water  in  this  state; 
and  while  they  may  be  correct  statements  of  law,  are 
totally  irrelevant  to  anything  contained  in  this  case.  There 
was  no  controversy  herein  between  the  parties  as  to  the 
character  of  the  ownership  of  water  by  Morgan  and  Dona- 
hue or  by  plaintiff,  or  whether  it  was  conveyed  to  Morgan 
and  Donahue  by  the  Sears  Union  Mining  Company;  but 
the  controversy  related  to  the  point  whether  plaintiff  or 
its  assignors  had  complied  with  the  contract  by  which  they 
and  it  were  bound  to  furnish  and  deliver  certain  water  to 
the  defendant. 

How  Morgan  and  Donahue  got  their  title  or  ownership 
to  the  water  they  had  agreed  to  furnish  and  deliver  was  a 
question  certainly  outside  of  the  case.  If  they  had  agreed 
to  furnish  and  deliver  the  tail-water  mentioned  in  the 
instruction,  they  and  the  plaintiff  claiming  under  them 
were  bound  to  do  so;  if  they  had  not  so  agreed, 
neither  they  nor  plaintiff  were  bound  to  furnish  and  de- 
liver it. 

We  will  add  here  that  there  is  an  incorrect  statement  in 
the  portion  of  the  instruction  given.  The  statement  re- 
ferred to  is,  that  under  the  deed  of  1871  from  the  Sears 
Union  Water  Company  to  Morgan  and  Donahue,  and 
the  contract  between  Morgan  and  Donahue  and  the  de- 
fendant, there  was  conveyed  to  the  defendant  such  tail- 
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water  as  the  said  Morgan  and  Donahue  had  by  virtue  of 
the  said  deed.  This  statement,  in  point  of  fact  and  law, 
is  incorrect. 

We  look  in  vain  for  any  conveyance  of  any  water  by 
Morgan  and  Donahue  to  defendant.  There  is  no  such 
conveyance  in  the  agreements  between  them,  which  have 
been,  as  to  all  material  points,  fully  set  forth  above. 
Morgan  and  Donahue's  contract  was  to  furnish  and  deliver 
and  sell  certain  water  to  the  defendant  in  the  manner  stated 
in  the  agreements,  but  nowhere  was  there  a  conveyance  of 
any  water  to  the  defendant. 

If  the  foregoing  views  are  correct,  and  we  think  they 
are,  the  court  below  committed  no  error  prejudicial  to 
plaintiff  in  giving  the  portion  of  the  instruction  above  set 
forth.  It  may  be  that  defendant  was  prejudiced  by  the 
ruling  of  the  court  as  to  this  matter,  but  we  cannot  see  any 
prejudice  to  plaintiff. 

As  to  the  portion  of  the  instruction  refused,  the  propK)- 
sitions  contained  in  it  could  not  have  been  approved  by 
the  court  and  given  in  its  charge  to  the  jury  without  falling 
into  palpable  error. 

To  show  this,  it  will  be  necessary  to  repeat  to  some 
extent  what  has  before  been  stated  herein.  The  water 
which  was  the  subject  of  the  aforementioned  agreements 
entered  into  by  Morgan  and  Donahue  was  acquired  by 
them  from  the  Sears  Union  Water  Company.  By  the 
deed  of  the  15th  of  February,  1871,  the  company  above 
named  sold  and  conveyed  to  Morgan  and  Donahue  the 
Trainor  ditch,  with  its  tributaries,  ravines,  dams,  flumes, 
reservoirs,  and  water  privileges,  and  all  their  interest  in 
the  water  known  as  tail-water  flowing  from  the  Table  Rock 
township. 

It  is  evident  from  the  perusal  of  the  agreements  of 
Morgan  and  Donahue  with  defendant,  above  set  forth, 
that  the  tail-water  claimed  by  them  under  the  deed  from 
the  Sears  Union  Water  Company  is  a  portion  of  the 
water  to  be   furnished  under  the  above-mentioned  con- 
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tracts  of  Morgan  and  Donahue  with  defendant.  This 
water,  it  appears  from  the  agreement  of  the  3d  of  January, 
1882,  was  also  furnished  to  Morgan  and  Donahue  by  a 
ditch  known  as  the  Sears  Union  water  ditch.  Morgan 
and  Donahue  further  stipulated  (see  agreement  of  the 
30th  of  September,  1880)  with  defendant  to  construct 
and  maintain,  at  their  own  expense,  a  ditch  of  sufficient 
size  and  capacity,  not  exceeding  a  limit  specified  in  the 
agreement,  to  carry  all  the  water  belonging  to  them  from 
St.  Louis  to  a  point  or  place  on  Sawmill  Ravine,  said 
ditch  to  connect  with  and  to  take  and  receive  the  water 
from  all  the  ditches  now  owned  or  controlled  by  Morgan 
and  Donahue  at  or  near  St.  Louis,  and  to  convey  the 
said  water  to  a  point  or  place  on  the  Sawmill  Ravine,  at 
such  height  or  elevation  that  such  water  might  be  con- 
ducted therefrom  to  the  new  reservoir  on  the  Pioneer  mine, 
and  to  deliver  continuously  all  said  water  through  said 
ditch  to  the  defendant  at  the  said  point  or  place  on  the 
Sawmill  Ravine. 

The  object  and  purpose  of  the  agreement  is  declared  in 
the  agreement  of  the  30th  of  September,  1880,  and  is  set 
out  above.  All  the  obligations  of  Morgan  and  Donahue 
imposed  by  their  agreements  are  equally  binding  on  the 
plaintiflF  herein,  as  they  were  assumed  by  it. 

A  consideration  of  the  foregoing  stipulations  shows  that 
the  court  was  correct  in  refusing  to  give  the  portion  of 
plaintiff's  second  instruction  which  it  requested. 

That  the  plaintiff  was  bound  by  the  foregoing  agreements 
to  maintain  the  ditch  for  the  delivery  of  water  through 
it  at  a  point  or  place  on  Sawmill  Ravine,  which  ditch  was 
to  connect  with,  take,  and  receive  the  water  from  all  the 
ditches  owned  by  Morgan  and  Donahue  at  or  near  St. 
Louis  on  the  30th  of  September,  1880,  and  to  convey 
this  water  continuously  through  this  ditch  to  a  point  or 
place  on  the  ravine  mentioned,  at  such  an  elevation  that 
such  water  might  be  conducted  therefrom  to  the  new  reser- 
voir at  the  Pioneer  mine,  which  was  defendant's  mine,  is 
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so  clearly  manifest  that  it  cannot  be  made  more  so  by 
argument  or  illustration.  This  being  so,  it  clearly  follows 
that  all  the  propositions  in  the  rejected  portion  of  the  in- 
struction were  utterly  discordant  with  any  correct  view  of 
the  case. 

The  proposition  contained  in  such  rejected  request,  that 
the  plaintiff  was  not  bound  to  put  the  tail-water  referred 
to  in  the  foregoing  agreements  into  the  Trainor  ditch,  near 
or  at  points  where  it  did  not  actually  flow  into  it,  is 
entirely  irrelevant  to  any  issue  involved  herein.  The  plain- 
tiff never  contracted  to  put  any  particular  tail-water  or 
other  water  into  the  Trainor  ditch,  but  it  was  bound  by 
the  contracts  to  take  and  receive  all  the  water,  including 
the  tail-water,  from  the  ditches  owned  and  controlled  by 
its  assignors  on  the  30th  of  September,  1880,  and  to  de- 
liver them  continuously  at  a  point  on  Sawmill  Ravine,  that 
such  water  might  be  conducted  from  the  point  last  named 
to  the  new  reservoir  on  the  Pioneer  mine.  The  proposition 
above  stated,  and  with  which  the  portion  of  the  request 
rejected  begins,  is  entirely  different  from  this,  and  such 
proposition  is  entirely  foreign  to  any  stipulation  in  the  con- 
tracts mentioned.  Admit  everything  that  is  affirmed  by 
it  to  be  true,  and  it  lends  no  aid  to  a  solution  of  the  ques- 
tions involved  in  this  case. 

The  same  is  true  of  every  other  proposition  involved 
in  the  rejected  portion.  The  defendant  was  not  bound  to 
put  himself  in  a  position  to  receive  any  water  that  flowed 
underneath  the  Trainor  ditch.  The  plaintiff  was  bound 
to  deliver  all  water  at  the  point  on  Sawmill  Ravine,  men- 
tioned above,  from  which  it  might  be  conducted  to  the 
defendant's  reservoir  at  the  Pioneer  mine,  and  plaintiff 
could  not  without  a  violation  of  its  contract  suffer  the  tail- 
water  referred  to  in  the  contract  to  run  off  and  to  waste  in 
a  ravine  which  ran  under  the  Trainor  ditch,  or  to  use  it 
for  its  own  profit. 

The  court,  in  our  view,  very  properly  refused  the  portion 
of  the  request  which  it  was  asked  to  give. 
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The  plaintiff  contends  that  the  second  instruction  given 
at  request  of  defendant  is  contradictory  of  the  third  in- 
struction given  at  request  of  plaintiff,  and  that  the  third 
and  fourth  instructions  given  at  request  of  defendant  are 
contradictory  of  the  fourth  and  sixth  instructions  given  at 
request  of  plaintiff. 

To  this  it  may  be  said  that  the  instructions  just  men- 
tioned as  given  at  request  of  defendant  were  not  excepted 
to.  Of  course,  plaintiff  would  not  and  could  not  except 
to  instructions  given  at  its  instance.  In  this  state  of  the 
case,  the  point  as  to  a  conflict  between  the  instructions 
)s  not  before  us  for  determination.  If  contradictory  in- 
structions are  given,  the  court  commits  an  error  of  law, 
and  such  an  error  must  be  excepted  to  when  the  ruling  is 
made,  or  it  cannot  be  considered.  (Code  Civ.  Proc.,  sec. 
646.)  Where,  as  in  this  case,  on  appeal  from  the  judg- 
ment and  the  order  denying  a  new  trial,  the  statement  on 
motion  for  a  new  trial  fails  to  show  that  an  exception  was 
reserved  to  errors  of  law  committed  by  the  court  on  the 
trial,  no  question  as  to  such  errors  comes  before  this  court 
for  examination. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  must  be  affirmed. 

So  ordered. 


[No.  9719.     In  Bank.  — August  31,  1886.] 

JOHN  McKAY,  Appellant,  v.   ALONZO  JOY,  Ad- 

MINISTRATOR   ETC.    OF   J.    A.   JOY,    DECEASED,   RESPOND- 
ENT. 

PABTlfSBSHIP  —  ACXX)X71fTIH0  —  SUBVIVINO  PARTNER  CANNOT  MAINTAIN 

Action  for.  —  A  surviving  partner  cannot  maintain  an  action 
against  the  personal  representative  of  his  deceased  partner  for  an 
accounting  of  the  partnership  affairs. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Ama- 
dor County. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

A.  C.  Brown,  for  Appellant. 

Eagon  &  Armstrong,  for  Respondent 

The  Court.  —  Bill  filed  by  a  surviving  partner  against 
the  administrator  of  his  deceased  partner  for  an  account- 
ing. The  complaint  alleged  that  there  never  had  been 
any  settlement  or  accounting  between  the  plaintiff  and 
the  deceased  before  the  death  nor  since  with  the  defend- 
ant. 

Section  1585  of  Code  of  Civil  Procedure  gives  to  the 
surviving  partner  ample  power  to  take  possession  of  the 
property  of  the  partnership  and  wind  up  its  affairs.  It 
necessarily  follows  that  he  does  not  need  the  interposition 
of  a  court  of  equity  to  aid  him  in  doing  that  which  he  has 
ample  authority  to  do  himself. 

Judgment  affirmed. 

Thornton,  J.,  dissented. 


[No.  20188.     In  Bank.  —  August  31,  1886.] 

THE  PEOPLE,  Respondent,  v.  C.  W.  MYERS  et  al.. 
Appellants. 

RoBBEBY  —  CiBCDMSTANTiAi.  EVIDENCE  —  FooTPBiWTS.  —  The  defend- 
ants were  convicted  on  circumstantial  evidence  only  of  the  crime 
of  robbery.  On  the  trial,  the  prosecution,  as  tending  to  show  that 
the  defendants  were  present  at  the  robbery,  and  were  the  persons 
who  committed  it,  gave  evidence  that  certain  boot-marks  of  peculiar 
characteristics  were  found  the  day  after  the  robbery  at  the  place, 
and  were  traced  from  that  point  along  a  trail  to  the  residence  of 
one  of  the  defendants.  The  defendants  thereupon  offered  to  prove 
that  on  the  ttiird  day  after  the  robbery,  at  a  place  within  three 
days'  travel  from  the  place  of  its  commission,  two  men  other  than 
the  defendants,  but  of  similar  appearance,  were  seen,  and  that  a 
boot  worn  by  one  of  them  left  marks  similar  to  those  found  on  the 
trail.  The  court  excluded  the  evidence.  Held,  that  the  ruling  of 
the  court  was  erroneous. 
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Id.  —  Misconduct  of  Sheriff  —  Treating  Jurymen  to  Liquors  — 
New  Trial.  —  Pending  the  trial,  and  while  the  jury  was  in  his 
charge,  the  sheriff  conducted  the  jurymen  to  public  saloons,  and 
furnished  them  with  liquor  at  his  own  expense.  A  reward  had 
been  offered  for  the  conviction  of  the  defendants,  which  the  sheriff 
hoped  to  obtain.  Held,  that  the  conduct  of  the  sheriff  was  a  suffi- 
cient irregularity  to  warrant  a  new  trial. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fres- 
no County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Grady  &  Merriam,  and  P.  Reddy,  for  Appellants. 

Attorney-General  Marshall,  /.  H.  Daly,  and  G.  G.  Gauch- 
er, for  Respondent. 

Myrick,  J.  —  The  defendants  were  accused  by  informa- 
tion of  the  crime  of  robbery.  For  two  reasons  the  convic- 
tion must  be  set  aside  and  a  new  trial  ordered,  viz. :  — 

1.  The  accused  were  convicted  on  circumstantial  evidence 
only.  The  fact  of  the  robbery  was  clearly  proved.  As 
a  circumstance  tending  to  show  that  the  defendants 
were  present  at  the  robbery,  and  were  the  persons 
who  committed  it,  the  prosecution  gave  evidence  that  cer- 
tain boot-marks  of  peculiar  characteristics  were  found  the 
day  after  the  robbery  at  the  place,  and  were  traced  from 
that  point  along  a  trail  for  about  eight  miles,  to 
a  gate  leading  into  a  corral  at  the  place  of  residence  of 
defendant  Myers.  In  no  other  way  was  a  boot  of  that 
description  traced  to  the  defendants.  The  defendants  of- 
fered to  prove  that  on  the  third  day  after  the  robbery,  at 
a  place  more  distant  than  Myers's  residence,  but  within 
three  days'  foot  travel,  two  men  (other  than  the  defend- 
ants), of  about  the  same  stature  and  of  similar  complex- 
ion, were  seen,  and  that  a  boot  worn  by  one  of  them  left 
marks  precisely  similar  to  those  found  on  the  trail. 
This  evidence  was  objected  to.  We  copy  from  the  tran- 
script. 
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"  The  Court.  —  If  you  say  your  object  in  introducing 
this  testimony  is  to  identify  or  show  that  it  was  the  de- 
fendants or  either  one  of  them  that  was  there  at  that  time, 
the  court  will  permit  the  evidence. 

"  Defendants'  counsel.  —  That  we  were  there  with  that 
peculiar  track?  No;  we  don't  do  that.  Our  purpose  is 
to  show  that  it  was  not  the  defendants  who  robbed  the 
stage. 

"  The  Court.  —  Taking  that  view  of  it,  the  court  will 
certainly  sustain  the  objection." 

In  other  words,  if  needed  in  order  to  more  clearly  present 
the  ruling :  If  the  evidence  offered  would  tend  to  show  the 
guilt  of  the  defendants,  it  was  admissible;  but  if  to  show 
their  innocence,  it  was  inadmissible. 

2.  The  jury  was  during  the  trial  placed  in  charge  of 
the  sheriff.  A  reward  had  been  offered  for  the  convic- 
tion of  the  defendants,  and  the  sheriff  hoped  to  obtain  the 
reward.  He  paid  out  some  considerable  money  in  and 
about  the  trial,  and  had  no  expectation  of  being  repaid 
therefor  except  in  case  of  conviction.  During  the  trial, 
and  while  the  jury  was  in  his  charge,  on  at  least  two  occa- 
sions, the  sheriff  conducted  the  jurymen  to  public  saloons 
in  the  town  and  furnished  them  liquors  at  his  expense. 
This  manifest  irregularity  is  not  counterbalanced  by  the 
fact  that  the  jurymen  on  one  occasion  were  "  treated  "  by 
one  of  their  own  number,  and  on  another  occasion  by  one 
of  the  attorneys  for  the  defendants. 

The  judgment  and  order  are  reversed,  and  the  cAuse  re- 
manded for  a  new  trial. 

Morrison,  C.  J.,  McKee,  J.,  Sharpstein,  J.,  and 
Thornton,  J.,  concurred. 
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[No.  0625.     In  Bank.  —  September  1,  1886.] 

PAUL  MENK,  Respondent,  V.  COMMERCIAL  INSUR- 
ANCE COMPANY  OF  CALIFORNIA,  Appellant. 

FnoB  Inbubancb  —  Plcadinob  —  Evidbncb  to  Contradict  —  Kia»- 
RE8ENTATI0N8  IN  Appucation.  —  The  action  was  brought  on  a  fire 
insurance  policy  to  recover  the  amount  of  an  alleged  loss.  The 
complaint  averred  that  the  policy  was  issued  on  an  application 
made  and  signed  by  the  plaintiff,  which  contained  certain  material 
representations  as  to  the  manner  in  which  the  building  was  oc- 
cupied. On  the  trial,  the  plaintiff,  against  the  objections  of  the 
defendant,  testified  that  he  did  not  know  what  representations  the 
application  contained.  Held,  that  the  evidence  was  inadmissible 
under  the  complaint. 

Id. —  New  Trial  —  Newly  Diboovbrbd  Evidenob.  —  The  defendant 
moved  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
in  support  of  which  it  presented  the  affidavit  of  its  agent  con- 
tradicting the  evidence  of  the  plaintiff  given  at  the  trial,  and  tend- 
ing to  show  that  the  representations  contained  in  the  application 
were  made  by  him.  Held,  that  a  new  trial  should  have  been 
granted. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  on  a  fire  insurance  policy  to 
recover  the  amount  of  an  alleged  loss.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Olney  &  Byrne,  and  A.  B.  Dibble,  for  Appellant. 

Walling  &  Gaylord,  for  Respondent. 

The  Court.  —  In  effect,  the  complaint  alleged  that  the 
policy  of  fire  insurance  sued  on  was  issued  on  an  appli- 
cation made  and  signed  by  the  plaintiff.  The  applica- 
tion contained  certain  material  representations  as  to  the 
manner  in  which  the  building  was  occupied.  The 
plaintiff,  against  the  objection  and  exception  of  the  de- 
fendant, was  permitted  to  testify  at  the  trial,  in  effect, 
that  the  application  was  in  fact  made  by  an  agent  of  the 
defendant,  of  the  name  of  Burckhalter,  and  that  he  (plain- 
tiff) did  not  know  what  representations  it  con- 
tained.    In  the  first  place,  that  testimony  was  in  contra- 
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diction  of  the  averment  of  the  complaint,  and  should  have 
been  ruled  out.  But  it  was  not,  and  the  plaintiff 
recovered  in  the  action.  The  defendant  moved  for  a  new 
trial,  among  other  grounds  upon  the  ground  of 
newly  discovered  evidence;  and  in  support  of  the  last- 
mentioned  ground,  presented  the  affidavit  of  Burckhalter, 
in  which  the  statements  of  the  plaintiff  at  the  trial  were 
put  in  issue,  and  tending  to  show  that  the  representations 
contained  in  the  application  were  in  fact  made  by  the 
plaintiff. 

As  they  were  material,  and  were  claimed  by  defendant  to 
have  been  false,  defendant  was  entitled  to  an  opportunity 
to  show  that  they  were  made  by  plaintiff,  for  the  policy 
was  issued  in  part  upon  them.  Defendant  did  not  have  an 
opportunity  of  producing  the  proof  at  the  trial,  because  it 
could  not  have  been  anticipated  that  plaintiff  would  be  per- 
mitted to  testify  that  he  did  not  make  the  representations 
contained  in  his  application,  upon  which  it  is  alleged  the 
policy  was  issued. 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


[No.  9111.    Department  Two.  —  September  2,  1886.] 

GULF  OF  CALIFORNIA  NAVIGATION  AND  EX- 
PRESS COMPANY,  Respondent,  v.  STATE  IN- 
VESTMENT  AND  INSURANCE  COMPANY,  Ap- 
pellant. 

Mabine  Insubance  —  Time  Pouct  —  General  PERinssioN  to 
Navigate  —  Indorsement  Constbued.  —  The  actior  was  brought 
on  a  time  policy  of  marine  insurance  to  recover  for  a  total  loss. 
According  to  the  terms  written  in  the  body  of  the  policy,  the 
vessel  insured  was  permitted,  with  certain  exceptions,  to  prosecute 
voyages  anywhere  upon  the  navigable  waters  of  the  globe.  On  the 
back  of  the  policy,  by  agreement  of  the  parties  thereto,  a  written 
indorsement  was  made,  as  follows:  "Vessel  to  be  employed  on 
the  Gulf  of  California  and  captain  is  privileged  to  act  as  his  own 
pilot  without  prejudice  to  this  insurance."  Heldf  that  the  effect 
of  the  indorsement  was  not  to  restrict  the  vessel  to  the  Gulf  of 
California. 
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Id.  —  Pleading  —  Allegation  op  Tofal  I^ss  —  Insufficient  De- 
nial.—  The  complaint  alleged  that  the  vessel  insured,  while  em- 
ployed in  the  Gulf  of  California,  was  on  a  certain  day  totally  lost 
by  the  perils  of  the  sea.  The  answer  denied  that  the  vessel,  while 
employed  in  the  Gulf  of  California,  was,  on  the  day  alleged,  or  at 
any  other  time,  totally  lost  by  the  perils  of  the  sea.  Held,  that 
the  answer  did  not  deny  the  total  loss  of  the  vessel  by  the  perils 
of  the  sea. 

Id.  —  Verdict  —  Abandonment  of  Vessel  —  Proceeds  of  Sale  — 
Presumption  of  Receipt  by  Insured  —  Instruction. — ^The  plain- 
tiflf  recovered  a  verdict  for  the  amount  of  the  policy.  On  the 
trial,  the  defendant  asked  the  court  to  instruct  the  jury  that  the 
verdict  should  be  reduced  by  the  sum  for  which  the  vessel  was 
sold  after  its  abandonment,  on  the  ground  that  the  plaintiff  was 
presumed  to  have  received  the  proceeds  of  the  sale,  and  that  the 
defendant  should  have  credit  therefor.  No  issue  upon  this  point 
was  raised  by  the  pleadings.  Held,  that  the  instruction  was  prop- 
erly refused. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Milton  Andros,  and  Charles  Page,  for  Appellant. 

Whittemore  &  McKee,  and  George  W,  Towle,  Jr.,  for 
Respondent. 

FooTE,  C.  —  The  plaintiff  brought  suit  against  the  de- 
fendant on  an  insurance  policy  which  the  former  had  ob- 
tained from  the  latter  upon  a  certain  vessel.  The  cause 
being  tried  by  a  jury,  the  plaintiff  had  judgment  for  the 
amount  of  the  policy,  and  from  that  and  an  order  denying 
a  new  trial  the  defendant  appeals. 

According  to  the  terms  of  the  policy  as  written,  without 
the  indorsement  hereafter  to  be  noticed,  it  was  a  time  policy, 
which  during  its  continuance  permitted  the  vessel  insured 
to  prosecute  voyages  anywhere  upon  the  navigable  waters 
of  the  globe,  except  that  it  was  prohibited  from  using 
certain  enumerated  ports.  But  upon  the  back  of 
the  policy,  by  agreement  of  the  parties  thereto,  these  words 
were  written  and  punctuated  as  follows :  "  Vessel  to  be 
employed  on  the  Gulf  of  California  and  captain  is  privileged 


588  Navigation  Co.  v.  Investment  Co.     [Sup.  Ct 

to  act  as  his  own  pilot  without  prejudice  to  this 
insurance." 

One  allegation  of  the  complaint  is :  "  That  said  vessel, 
while  employed  in  the  Gulf  of  California,  was,  on  the 
ninth  day  of  January,  1881,  totally  lost  by  the  perils  of 
the  sea.*' 

The  defendant  meets  this  statement  by  the  following 
language  in  its  answer :  "  This  defendant,  on  its  informa- 
tion and  belief,  denies  that  said  vessel,  while  employed 
in  the  Gulf  of  California,  was,  on  the  ninth  day  of  Janu- 
ary, 1881,  or  at  any  other  time,  totally  lost  by  perils  of 
the  sea." 

Upon  the  question  of  the  sufficiency  of  the  denial  by  the 
defendant  of  the  plaintiff's  allegation  of  "a  total  loss  of 
the  vessel  by  the  perils  of  the  sea,"  the  defendant  in  its 
brief  at  page  6  says :  "  We  are  prepared  to  admit  that  the 
denial  would  be  insufficient  in  this  case  if  the  action  had 
been  on  a  policy  which  covered  the  vessel  generally  against 
perils  of  the  sea,"  citing  Doll  v.  Good,  38  Cal.  289,  290; 
1  Wait's  Practice,  422. 

The  plaintiff  contends  that  its  right  to  recover  did  not 
depend  upon  the  fact  that  the  total  loss  of  the  vessel  took 
place  in  the  Gulf  of  California,  but  by  reason  of  the  fact 
that  it  had  a  right  to  recover  in  case  of  such 
loss  whether  it  took  place  in  the  Gulf  of  California  or  in 
any  other  navigable  waters  not  prohibited  to  the  vessel  in 
the  policy. 

And  that  the  defendant's  denial  in  the  form  in  which 
it  was  stated  admitted  a  total  loss  of  the  vessel  by  the 
perils  of  the  sea,  which  is  claimed,  and  not  that  it  took 
place  in  said  g^lf,  was  the  material  issue  raised  by  the 
pleadings. 

So  that  the  main  question  in  this  case,  and  that  upon 
which  all  the  others  raised  by  the  parties  really  depend,  is. 
What  construction  is  properly  to  be  placed  upon  the  words 
of  the  written  indorsement  on  the  policy?  The  last  words 
of  it  are,  "  without  prejudice  to  this  insurance." 
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The  natural  inquiry  is,  What  privilege  or  privileges 
were  to  be  conceded  "  without  prejudice  to  the  insur- 
ance "  ?  and  what  else,  if  anything,  did  the  sen- 
tence contain? 

It  was  unpunctuated  save  by  a  period  at  the  end 
thereof. 

We  are  of  opinion  that  its  meaning  was  either  that  while 
the  vessel  was  employed  in  the  Gulf  of  California  her  cap- 
tain might  act  as  her  pilot  "  without  prejudice  to  the  in- 
surance," or  that  permission,  already  granted  in  the  body 
of  the  policy,  to  navigate  the  Gulf  of  California,  was  again 
given  in  the  written  indorsement,  and  that  the  captain  might 
while  so  navigating  the  ship  act  as  her  pilot  "  without  preju- 
dice to  the  insurance." 

It  is  much  more  reasonable  to  suppose  one  of  these  two 
to  be  the  proper  interpretation  of  the  language  in  question 
than  the  one  for  which  the  defendant  contends,  viz.,  that 
the  vessel  was  thereby  restricted  from  all  the  waters  which 
it  was  privileged  to  navigate  in  the  body  of  the  policy, 
and  confined  by  the  indorsement  to  the  Gulf  of  California 
as  its  navigable  waters,  where  its  captain  was  privileged  to 
act  as  pilot. 

Where  so  important  and  material  a  restriction,  opposed, 
too,  to  the  terms  of  the  original  contract,  is  intended  to 
be  made,  it  would  seem  that  such  intention,  in  order  to 
bind  the  insured,  should  be  expressed  in  plain  and  unam- 
biguous terms. 

The  construction  which  the  defendant  asks  to  have  placed 
upon  the  words  of  the  indorsement,  taking  all  those  words 
as  written  and  punctuated,  seems  to  us  to  be  strained  and 
unnatural.  The  circumstances,  also,  that  surround  the 
transaction  are,  we  think,  not  calculated  to  induce  the  belief 
of  the  correctness  of  the  defendant's  construction  of  the 
language  of  the  indorsement. 

The  plaintiff  already  had  the  right  before  that  indorse- 
ment was  made  to  navigate  with  its  vessel  the  Gulf  of 
California,  but  we  may  well  suppose  that  it  desired  its 
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captain  to  act  while  in  those  waters  as  the  ship's  pilot,  and 
that  it  sought  the  modification  of  the  policy  with  such  end 
in  view. 

And  that  must  have  been  the  prime  object,  for  it  did 
not  need  any  permission,  as  we  have  seen,  to  run  its  ves- 
sel in  said  gulf;  that  it  already  possessed,  and  it  should 
not  be  presumed  under  such  state  of  facts  that  this  permis- 
sion was  given  as  asked,  but  only  on  condition  that  the 
other  waters  in  which  the  vessel  had  been  originally  permit- 
ted to  voyage  should  be  entirely  abandoned,  unless  such 
an  intention  had  been  most  plainly  and  unmistakably  ex- 
pressed. 

Nor  can  we  believe  that  either  of  the  parties  to  the  modi- 
fication of  the  policy  at  the  time  it  occurred  had  such  an 
understanding  of  its  terms  as  that  for  which  the  defendant 
contends ;  for,  had  that  been  the  case,  the  restrictive  words, 
if  any  such  were  intended,  would  have  been  made  as  plain 
of  comprehension  as  are  those  granting  a  privilege,  and 
that  they  were  not  so  is  additional  evidence  in  favor  of  the 
plaintiffs  contention. 

We  think,  therefore,  considering  the  terms  of  the  policy, 
which  is  made  a  part  of  the  complaint,  and  the  averments 
of  that  pleading,  that  the  denial  of  the  defendant 
was  an  admission  of  the  truth  of  the  material  fact  that  the 
vessel  was  totally  lost  by  perils  of  the  sea, 
against  which  the  defendant  had  insured  her,  and  that  the 
fact  of  her  being  lost  or  not  in  the  GiUf  of  California  was 
immaterial. 

The  defendant  also  contends  that  the  court  should  have 
instructed  the  jury  that  plaintiffs  verdict  should  be 
reduced  by  the  sum  of  $610,  claiming  that  this  sum 
of  money,  which  was  the  proceeds  of  the  sale  of  the  aban- 
doned vessel,  was  presumed  to  have  been  received 
by  the  plaintiff,  and  defendant  should  have  credit 
therefor. 

But  there  was  no  averment  in  the  answer  of  any  such 
liability  of  the  plaintiff,  or  the  facts  out  of  which  it  grew. 
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And  the  allegation  in  the  complaint  of  non-payment  by 
the  defendant  of  the  plaintiff's  demand  was  not  denied  in 
the  answer,  nor  was  any  payment  to  the  plaintiff  of  any 
sum  of  money  whatever  therein  averred. 

Thus  no  issue  upon  this  point  existed  or  was  made  up 
upon  which  evidence  could  properly  have  been  submitted 
to  the  jury,  or  upon  which  they  should  have  been  instructed 
by  the  court. 

The  instruction  was  therefore  properly  refused. 

The  propriety  of  the  refusal  by  the  trial  court  of  the 
motion  for  nonsuit,  to  grant  the  defendant's  instructions, 
and  the  granting  of  those  given  to  the  jury,  and  its  order 
denying  the  motion  for  a  new  trial,  all  depended  upon  the 
questions  above  discussed. 

Hence  the  judgment  and  order  last  mentioned  should  be 
affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  8905.    Department  Two.  —  September  2,  1886.] 

WILLIAM    H.     WARE,    Respondent,    v,    ROBERT 
WALKER,  Appellant. 

Pleadings  —  Amendment  —  Discontinuance  or  Parties  —  Change 
OF  Nature  of  Action.  —  The  action  was  originally  brought  by 
several  plaintiffs  against  the  defendant  Walker  and  others,  to 
restrain  Walker  from  interfering  with  certain  water  rights  owned 
by  the  plaintiff,  Ware.  The  defendants  other  than  Walker  were 
joined  as  such  because  they  refused  to  become  plaintiffs.  An 
amended  complaint  was  subsequently  filed,  in  which  Ware  alone 
was  named  as  plaintiff,  and  Walker  as  defendant.  Held,  that  the 
amended  complaint  did  not  change  the  nature  of  the  action. 

Water  Rights  —  Pubuc  Lands  —  Appropriator  may  Remove  Ob- 
strlctio.ns  from  Stream.  —  An  appropriator  of  the  waters  of  a 
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natural  stream  flowing  through  public  lands  of  the  United  States 
has  a  right,  as  against  a  subsequent  purchaser  from  the  United 
States,  to  go  upon  the  land  of  such  purchaser  higher  up  the 
stream  than  the  point  of  diversion,  and  remove  obstructions  from 
the  bed  of  the  stream,  so  as  to  cause  its  waters  to  flow  in  their 
natural  channel  to  the  point  of  diversion. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 
/•  Alexander  Yoell,  for  Appellant. 
S.  0.  Houghton,  for  Respondent. 

FooTE,  C.  —  The  plaintiff  obtained  a  final  decree  in  this 
action,  perpetually  enjoining  the  defendant  Walker  from 
interfering  with  the  ditch  or  dam  of  Ware  or  his  associates 
in  the  bed  of  the  Arroyo  de  Los  Gatos,  upon  the  land  of 
the  defendant,  or  from  obstructing  the  flow  of  the  water  of 
said  arroyo  into  said  ditch,  and  for  costs. 

From  that  judgment,  and  an  order  refusing  him  a  new 
trial,  the  defendant  appeals. 

His  first  contention  is,  that  the  court  erred  in  not  granting 
his  motion  to  strike  out  the  second  amended  complaint  filed 
in  the  action. 

It  appears  that  the  cause  of  action,  to  wit,  the  inter- 
ference of  the  defendant  with  certain  water  rights  of  the 
plaintiflf,  and  a  certain  ditch  and  dam  in  which  he  had 
an  interest,  by  obstructing  the  flow  of  the  water  therein 
from  the  Arroyo  de  Los  Gatos,  from  which  it  was  appro- 
priated by  plaintiflf,  was  the  same  cause  of  action  as  stated 
in  all  the  complaints,  three  in  number,  filed  in  the 
action.  And  the  remedy  of  injunction  was  prayed  for  in 
all  of  them.  Further,  it  appears  that  originally  the  action 
was  brought  by  several  plaintiflfs  against  the  present 
and  other  defendants,  such  other  defendants  being 
joined  because  they  had  not  voluntarily  become  parties 
plaintiflf,  although  no  injury  was  alleged  to  have  been  done 
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by   them,   that  being  wholly   charged   against  defendant 
Walker. 

The  first  complaint  was  demurred  to,  and  the  demurrer 
sustained.  An  amended  complaint  was  then  filed,  which 
was  also  demurred  to,  and  the  demurrer  sustained.  A  sec- 
ond amended  complaint  was  then  filed,  wherein  Ware  alone 
was  named  as  plaintiff,  and  Walker  alone  as  defendant 
That  complaint  the  defendant  moved  to  strike  out  because 
it  w^as  not,  as  he  claimed,  a  complaint  proper  to  the  original 
action,  not  being  between  the  same  parties  or  stating  the 
same  cause  of  action. 

The  cause  of  action,  as  we  have  seen,  was  certainly  the 
same.  The  fact  that  by  reason  of  the  demurrer  which 
the  defendant  filed,  and  which  was  sustained,  the  plain- 
tiflf  was  compelled  to  discontinue  his  action  as  to  all  the 
plaintiffs  who  had  not  a  joint  cause  of  action  with  Ware, 
cannot  be  just  cause  of  complaint  by  the  defendant,  for 
his  objection  obliged  the  plaintiff  thus  to  frame  his  plead- 
ing. 

And  the  fact  that  the  cause  was  discontinued  as  to  those 
defendants  brought  in  because  they  could  not  be  made  to 
join  as  plaintiffs,  but  against  whom  no  cause  of  action  was 
ever  stated,  was  a  mere  discontinuance  as  to  them,  to  which 
proceeding  Walker  had  no  legal  right  to  object.  (Browner 
V.  Davis,  15  Cal.  11,  12.) 

Therefore  the  motion  to  strike  out  had  no  merit,  and 
was  properly  denied. 

There  was  evidence  to  support  all  the  findings,  and  hence 
they  should  not  on  appeal  be  disturbed.  ( Trenor  v.  C.  P. 
R.  R.  Co.,   50   Cal.   230.) 

It  is  urged  by  the  appellant  that  the  findings  do  not  sup- 
port the  judgment. 

By  them  it  was  substantially  declared,  among  other 
things,  that  the  plaintiff  with  others  appropriated  cer- 
tain water  of  the  Arroyo  de  Los  Gatos,  at  a  time  when 
the  land  now  owned  and  possessed  by  the  defendant  was 
still  the  property  of  the  United  States  government,  and 
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that  said  water  was  taken  out  from  the  bed  of  said  stream 
at  said  time  with  the  approval  of  the  party  then  in  pos- 
session of  said  land,  and  who  afterwards  obtained  a  patent 
for  it ;  that  as  part  of  the  ditch  which  conducted  the  water 
to  the  plaintiff's  land  the  bed  of  said  arroyo  was  used; 
that  after  a  time,  when  the  defendant  had  be- 
come the  owner  of  said  land,  he  was  not  willing  to  allow 
the  plaintiff  to  appropriate  and  use  said  water,  and  tliat 
when  plaintiff  undertook  (by  reason  of  the  changes  in  the 
bed  of  the  stream  having  diverted  the  flow  of 
water  away  from  the  head  of  his  ditch)  to  go  higher  up 
in  the  bed  of  said  stream,  which  belonged  to  the  defendant, 
and  construct  therein  at  another  point  on  his  (defendant's) 
land  a  certain  dam  and  extension  of  the  ditch, 
so  as  to  again  cause  said  water  to  flow  into  it,  the  defendant 
tore  down  the  dam,  and  obstructed  so  much  of 
the  ditch  as  was  upon  his  land  above  the  original  point  of 
appropriation. 

It  was  to  prevent  further  action  of  that  kind,  and  to 
maintain  his  control  over  the  water  thus  flowing  over  a 
portion  of  the  defendant's  land,  where  the  original  ditch 
had  not  run,  that  the  plaintiff  brought  the  present 
action. 

The  conduct  of  the  defendant  in  the  premises,  according 
to  the  findings,  was  not  justifiable.  The  plaintiff  was  en- 
titled to  use  the  water  of  the  stream  to  which  he  had  ob- 
tained the  right  of  appropriation  prior  to  the  defendant's 
ownership  of  the  land  through  which  the  water  flowed  in 
its  natural  current. 

All  that  the  plaintiff  did  in  securing  to  himself  the  con- 
tinued use  of  the  water  to  which  he  had  thus  become  en- 
titled was  to  go  higher  up  in  the  bed  of  the  stream  than 
he  had  originally  done,  and  dig  out  a  small  ditch  or 
channel  in  the  gravelly  surface  thereof  through  a  bar  that 
had  been  formed  by  freshets  in  the  stream,  and  erect  at 
the  head  of  such  ditch  a  wing-dam  to  divert  the  waters  of 
the  stream  in  the  usual  quantity  that  he  had  hitherto  used 
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down  along  its  bed  into  his  original  ditch.  At  no  point 
where  he  thus  used  the  bed  of  said  stream  (owing  to  the 
height  of  the  banks  thereof)  could  the  defendant  make 
any  beneficial  use  of  the  water  thus  taken,  and  no  portion 
of  his  land  available  for  any  useful  purpose  was  invaded 
or  taken.  In  fact,  all  that  the  plaintiff  did  was  to  remove 
obstructions  to  the  flow  of  its  waters  from  the 
bed  of  the  stream  higher  up  on  the  defendant's  land  than  the 
point  whence  such  waters  could  be  originally  diverted  into 
the  ditch. 

The  plaintiff  did  nothing  more  of  injury  to  the  defend- 
ant than  if  he  had  removed  a  number  of  fallen  trees  which 
might  have  been  'vashed  down  by  the  floods  of  winter, 
and  which  had  lain  across  the  stream,  obstructing  the  flow 
of  the  water  and  causing  it  to  run  upon  the  farther  side 
away  from  the  plaintiff's  ditch,  and  such  action  was  law- 
ful. The  plaintiff,  by  the  construction  of  his  ditch,  and 
the  appropriation  and  user  of  the  water  of  the  stream, 
acquired  as  against  the  defendant,  a  subsequent 
purchaser  from  the  United  States,  as  complete  and  perfect 
a  right  to  maintain  his  ditch,  and  have  the  water  flow 
to,  in,  and  through  the  same,  as  though  such  right  or  e**se- 
ment  had  vested  in  him  by  grant.  Where  the  use  of  a 
thing  is  granted,  everything  is  granted  essential  to  such 
use.  Such  a  right  carries  with  it  an  implied  authority  to 
do  all  that  is  necessary  to  secure  the  enjoyment  of  such 
easement. 

The  express  or  implied  grant  of  an  easement  is  accom- 
panied by  certain  secondary  easements  necessary  for  the 
enjoyment  of  the  principal  one/'  (Gale  &  Whatley  on 
Easements,  Am.  ed.,  231.) 

So,  also,  "  in  the  civil  law,  the  right  to  a  servitude 
drew  with  it  a  right  to  such  secondary  servitudes  as  were 
essential  for  its  enjoyment."  (Gale  &  Whatley  on  Ease- 
ments, Am.  ed.,  231.)  Again,  it  is  said  that  "  by  the  civil 
law,  the  owner  of  the  dominant  tenement  had  a  right  to  do 
whatever  was  requisite  to  secure  to  himself  the  fullest  en- 
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joyment  of  his  servitude."  (Gale  &  Whatley  on  Ease- 
ments, Am.  ed.,  233.) 

"  But  in  entering  upon  the  neighboring  soil  for  the  pur- 
pose of  doing  these  necessary  works,  the  owner  of  the  dom- 
inant tenement  was  bound  not  only  to  exercise  ordinary 
care  and  skill,  but  also  to  repair,  as  far  as  he  could  what- 
ever damage  his  labors  might  have  caused  to  the  servient 
tenement."  (Gale  &  Whatley  on  Easements,  Am. 
ed.,  235.) 

The  stream  had  become  obstructed  by  the  deposits  from 
natural  causes  of  gravel  in  its  bed,  so  as  to  prevent  the 
flow  of  water  to  plaintiff's  ditch. 

The  defendant,  as  owners  of  the  servient  tenement,  was 
under  no  obligation  to  remove  these  obstructions  to  the 
enjoyment  by  plaintiff  of  his  right  to  the  water. 

The  duty  of  making  the  repairs  essential  to  his  employ- 
ment of  the  easement  devolved  upon  the  plaintiff.  (Gale 
&  Whatley  on  Easements,  215;  Taylor  v.  Whitehead,  2 
Doug.  745.) 

In  the  exercise  of  this  right,  plaintiff,  in  a  reasonable 
and  proper  manner,  and,  as  is  found  by  the  court,  with- 
out damage  to  the  defendant,  made  such  an  alignment  of 
the  stream,  and  performed  such  acts,  as  were  essential  to 
his  enjoyment  of  the  water.  This  he  had  a  right  to 
do.  (Prescott  v.  White,  21  Pick.  341;  S.  C.,  32  Am.  Dec. 
266;  Prescott  v.  Williams,  5  Met.  429;  S.  C,  39  Am.  Dec 
688.) 

The  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C.,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  8383.    Department  Two.  —  September  2,  1880.] 

THOMAS  TURNER,  Respondent,  v.  PETER  DON- 
NELLY, Appellant. 

Public  Laitds  —  Settlebs  upon  Unsubvbtkd  —  AoREBMEirr  fob 
Convey ANCB  when  Void.  —  An  agreement  between  settlers  upon 
uhsurveyea  public  lands  of  the  United  States  to  the  effect  that, 
after  their  respective  lands  should  be  surveyed  and  patents  ob- 
tained therefor,  each  would  convey  to  the  other  such  land  em- 
braced in  the  patent  to  him  as  was  in  the  possession  of  the 
other  at  the  time  of  the  agreement,  is  void  under  section  2263  of 
the  United  States  Bevised  Statutes,  unless  the  parties  are  settlers 
and  have  their  improvements  upon  the  same  legal  subdivision. 

30.    —   CONCLUSIVENESS   OF    PATENT   —    FALSE   OaTH   OF    APPLICANT   TO 

Pre-empt.  —  A  patent  for  public  lands  of  the  United  States  is- 
sued to  a  pre-emptor  cannot  be  collaterally  attacked  on  account 
of  the  false  oath  of  the  patentee  in  making  bis  application  to  pre- 
empt the  land. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County. 

The  facts  are  stated  in  the  opinion. 

Archer  &  Bowden,  Zuck  &  Hoover,  and  E.  D.  Wheeler 
&  Son,  for  Appellant. 

Z?.  Af.  Delmas,  for  Respondent. 

FooTE,  C.  —  An  action  of  ejectment  for  certain  lands, 
in  which  the  plaintiff  obtained  judgment,  from  which  the 
defendant  appealed.  The  former  had  a  patent  from  the 
United  States  government  to  the  land  sued  for,  which 
was  the  basis  of  his  claim.  The  defendant  in  his  cross- 
complaint  set  out  that,  prior  to  the  land  sued  for  having 
been  surveyed,  pre-empted,  or  patented,  an  agreement  in 
writing  had  been  entered  into  between  himself  and  the 
plaintiff  that  when  they  each  should  obtain  title  to  the 
lands  which  they  then  occupied  and  claimed,  that  if  the 
defendant's  patent  thus  obtained  contained  any  lands  which 
the  plaintiff  then  had  in  possession  that  the  plain- 
tiff would  abide  by  the  lines  and  actual  subdivisions  as 
they     then     respectively     owned     and     possessed     them, 
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so  as  to  give  to  the  defendant  the  land  thus  actually  in 
his  possession,  and  that  he,  the  plaintiff,  would  execute 
to  the  defendant  a  conveyance  to  any  portion  of 
the  land  then  in  the  defendant's  possession  to  which  he 
should  thereafter  obtain  title ;  that  the  defendant  has  always 
been  since  that  agreement  in  possession  of  the 
land  sued  for,  and  has  remained  in  possession  of  it  since 
the  date  of  the  patent  issued  to  the  plaintiff;  that  the 
plaintiff,  although  a  patent  has  been  issued  to  him  of  the 
land,  refuses  to  convey  it  to  the  defendant,  and  prays  that 
the  plaintiff  be  held  to  be  the  defendant's  trustee  as 
to  the  land,  and  directed  to  convey  it  to  the  defendant, 
etc. 

According  to  the  findings  of  the  court,  the  cause  coming 
here  on  the  judgment  roll  alone,  it  appears  that,  — 

"1.  At  the  time  of  the  commencement  of  this  action, 
and  ever  since  the  20th  of  August,  1878,  the  plaintiff, 
Thomas  Turner,  was  and  still  is  the  owner  of  the  real  estate 
situate  in  the  county  of  Santa  Clara,  state  of  California, 
described  as  follows,  to  wit :  The  northeast  quarter  of  the 
northeast  quarter  of  section  thirty-two  (32),  in  township 
ten  (10)  south,  range  five  (5)  east.  Mount  Diablo  meridian, 
and  the  southeast  quarter  of  section  twenty-nine  (29),  in 
township  ten  (10)  south,  of  range  five  (5)  east.  Mount 
Diablo  meridian,  in  the  district  of  lands  subject  to  sale 
at  San  Francisco,  California. 

**  2.  Thereafter,  on  said  twentieth  day  of  August,  1878, 
and  before  the  commencement  of  this  action,  said  defendant, 
Peter  Donnelly,  against  plaintiff's  will,  entered  on  said 
premises  and  ousted  the  plaintiff  therefrom,  and  from  thence 
hitherto  has  and  still  does  detain  the  possession  thereof  from 
said  plaintiff. 

"  3.  On  the  twenty-eighth  day  of  September,  1871,  the 
plaintiff,  Thomas  Turner,  and  the  defendant,  Peter  Don- 
nelly, were  severally  in  possession  as  bona  fide  settlers  and 
residents  thereon  of  certain  unsurveyed  lands  of  the  United 
States,  being  in  the  township  hereinabove  mentioned,  the 
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plaintiff  being  in  possession  of  a  portion  of  the  southeast 
quarter  of  section  29,  and  the  said  defendant  of  a  large 
tract  of  about  six  hundred  acres,  including  por- 
tions of  section  29,  and  a  portion  of  the  southeast  quarter 
thereof,  and  section  30.  The  house  and  residence 
of  the  plaintiff  were  on  the  southeast  quarter  of  section 
29,  and  the  house  and  residence  of  said  defendant  were  on 
section  30.  The  lands  so  respectively  occupied  were 
contiguous  to  each  other,  each  tract  being  inclosed 
by  a  fence.  The  fences  were  built  without  refer- 
ence to  any  government  surveys  or  subdivisions,  the  lands 
not  having  yet  been  surveyed  or  subdivided  by  the  govern- 
ment. 

"  4.  On  the  day  last  aforesaid,  the  plaintiff  and  defend- 
ant, together  with  other  parties,   signed  and  executed  a 
written  agreement,  which  is  in  the  following  words :  — 
"  '  Canada  Valley,  Sept.  28,  1871. 

"  '  Whereas,  we,  the  undersigned  citizens  of  Canada  Val- 
ley, have  purchased  and  improved  our  lands  without  ref- 
erence to  the  government  subdivisions ;  and  as  our  lines  and 
fences  do  not  correspond  with  the  government  subdivisions, 
therefore  we  and  each  of  us  whose  names  are  subscribed 
to  this  agreement  do  severally  and  individually  agree,  each 
with  the  other,  that  when  the  land  is  surveyed,  and  we 
obtain  titles  for  the  same  from  the  government  or  of  the 
railroad  company,  that  we  will  abide  by  our  lines  and  sub- 
divisions as  we  now  own  and  possess  them;  and 
will  each  of  us  deed  to  the  other  the  parts  of  sections  or 
one-quarter  sections  as  we  may  purchase  them  of  the  United 
States  or  of  the  railroad  company  that  is  in  possession  of 
said  party  at  this  time;  and  hereby  binding  ourselves  to 
convey  all  the  title  we  may  obtain  to  lands  of 
the  United  States  or  railroad  company  to  each  other,  so 
as  to  give  each  man  the  land  that  he  now  has  in  possession 
according  to  each  and  every  man's  lines  and  fences  now 
standing. 
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" '  Peter  Donnelly,  Mary  Donnelly,  Thos.  Kirkham, 
Peter  Turner,  Thomas  Turner,  John  Kirkham,  E.  K. 
Robinson,  James  Donnelly,  Mathew  Raheal,  Patrick 
K.  Rogart,  David  N.  Neel,  James  Raheal,  Jose  B. 
Gutswick. 

"'Attest:  Wm.  Isaac.' 

"  6.  In  the  year  1873,  said  township  was  surveyed  and 
subdivided  by  the  United  States  government. 

"  As  thus  surveyed,  the  southeast  quarter  of  section  29 
lay  mostly  inside  of  plaintiffs  inclosure;  but  about  forty 
acres  thereof  were  inside  of  defendant's  inclosure. 

"6.  On  the  20th  of  August,  1878,  the  United  States 
issued  its  patent  to  Thomas  Turner  in  the  following 
words :  — 

" '  The  United  States  of  America,  to  all  whom  these 
presents  shall  come,  —  greeting :  — 

"  '  [Certificate  No.  6014.] 

"  *  Whereas,  Thomas  Turner,  of  Santa  Clara  County, 
California,  has  deposited  in  the  general  land-office  of  the 
United  States  a  certificate  of  the  register  of  the  land-office 
at  San  Francisco,  whereby  it  appears  that  full  payment 
has  been  made  by  the  said  Thomas  Turner  according  to 
the  provisions  of  the  act  of  Congress  of  the  24th  of  April, 
1820,  entitled  "  An  Act  making  further  provision  for  the 
sale  of  the  public  lands,"  and  the  acts  supplemental  thereto, 
for  the  southeast  quarter  of  section  29  in  township  10  south, 
of  range  5  east.  Mount  Diablo  meridian,  in  the  district  of 
lands  subject  to  sale  at  San  Francisco,  California,  contain- 
ing 160  acres  according  to  the  official  plat  of  the  survey 
of  the  said  lands  returned  to  the  general  land-office  by  the 
surveyor-general,  which  said  tract  has  been  purchased  by 
the  said  Thomas  Turner. 

"  *  Now,  know  ye,  that  the  United  States  of  America,  in 
consideration  of  the  premises,  and  in  conformity  with  the 
several  acts  of  Congress  in  such  case  made  and  provided, 
have  given  and  granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  Thomas  Turner,  and  to  his  heirs,  the 
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said  tract  above  described,  to  have  and  hold  the  same, 
together  with  all  the  rights,  privileges,  immunities,  and  ap- 
purtenances of  whatsoever  nature  thereunto  belonging,  unto 
the  said  Thomas  Turner,  and  to  his  heirs  and  assigns  for- 
ever; subject  to  any  vested  and  accrued  water  rights  for 
mining,  agricultural,  manufacturing,  or  other  purposes,  and 
rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights  as  may  be  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  decisions  of  courts;  and  also 
subject  to  the  right  of  the  proprietor  of  a  vein  or  lode  to 
extract  and  remove  his  ore  therefrom,  should  the  same  be 
found  to  penetrate  or  intersect  the  premises  hereby  granted, 
as  provided  by  law. 

"  '  In  testimony  whereof,  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  have  caused  these 
letters  to  be  made  patent,  and  the  seal  of  the  general  land- 
office  to  be  hereunto  affixed. 

"  '  Given  under  my  hand,  at  the  city  of  Washington, 
the  twentieth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-eight,  and  of  the 
independence  of  the  United  States  the  one  hundred  and 
third. 

[seal]  "  *  By  the  President,  R.  B.  Hayes, 

" '  By  Wm.  H.  Crook,  Secretary. 

" '  Recorded  vol.  10,  page  243. 

"  '  S.  W.  Clark, 
" '  Recorder  of  the  General  Land-office.' 

"  And  on  the  twentieth  day  of  September,  1878,  it 
issued  its  patent  to  Peter  Donnelly  in  the  following 
words :  — 

"  '  The  United  States  of  America,  to  all  whom  these 
presents  shall  come,  —  greeting :  — 

"  *  [Certificate  No.  5766.] 

"  *  Whereas,  Peter  Donnelly,  of  Santa  Clara  County, 
California,  has  deposited  in  the  general  land-office  of  the 
United  States  a  certificate  of  the  land-office  at  San  Fran 
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CISCO,  California,  whereby  it  appears  that  full  payment 
has  been  made  by  the  said  Peter  Donnelly,  according  to 
the  provisions  of  the  act  of  Congress  of  the  24th  of  April, 
1820,  entitled  "  An  act  making  further  provisions  for  the 
sale  of  public  lands,"  for  the  lot  numbered  2,  and  the 
southeast  quarter  of  the  northwest  quarter,  and  the  south 
half  of  the  northeast  quarter,  of  section  30,  township  10 
south,  of  range  5  east.  Mount  Diablo  meridian,  in  the 
district  of  lands  subject  to  sale  at  San  Francisco,  Califor- 
nia, containing  162.55  acres  according  to  the  official  plat 
of  the  survey  of  the  said  lands  returned  to  the  gen- 
eral land-office  by  the  surveyor-general,  which  said  tract 
has  been  purchased  by  the  said  Peter  Donnelly.  Now, 
know  ye,  that  the  United  States  of  America,  in  consider- 
ation of  the  premises,  and  in  conformity  with  the  several 
acts  of  Congress  in  such  case  made  and  provided,  have 
given  and  granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  Peter  Donnelly,  and  to  his  heirs,  the 
said  tract  above  described,  to  have  and  to  hold 
the  same,  together  with  all  the  rights,  privileges,  immu- 
nities, and  appurtenances  of  whatsoever  nature  thereunto 
belonging,  unto  the  said  Peter  Donnelly,  and  his  heirs  and 
assigns  forever;  subject  to  any  vested  and  accrued  water 
rights  for  mining,  agricultural,  manufacturing,  or  other 
purposes,  and  rights  to  ditches  and  reservoirs  used  in  con- 
nection with  such  water  rights  as  may  be  recog- 
nized and  acknowledged  by  the  local  customs,  laws,  and 
decisions  of  courts;  and  also  subject  to  the  rights  of  the 
proprietor  of  a  vein  or  lode  to  extract  and  remove  his 
ore  therefrom,  should  the  same  be  found  to  penetrate  or 
intersect  the  premises  hereby  granted,  as  provided  by 
law. 

'*  *  In  testimony  whereof,  I,  Ulysses  S.  Grant,  President 
of  the  United  States  of  America,  have  caused  these  letters 
to  be  made  patent,  and  the  seal  of  the  general  land-office  to 
be  hereunto  affixed. 

"  *  Given  under  my  hand,  at  the  city  of  Washington, 
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the  twentieth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-six,  and  of  the 
independence  of  the  United  States  the  one  hundred  and 
first. 

[seal]  "  '  By  the  President,  U.  S.  Grant, 

"  *  By  Wm.  H.  Crook,  Acting  Secretary. 

**  *  Recorded  vol.  9,  page  440. 

"  '  S.  W.  Clark, 
"  *  Recorder  of  the  General  Land-office. 

"  *  Recorded  at  the  request  of  Jas.  C.  Zuck,  the  fourth 
day  of  December,  1876,  at  55  minutes  past  8  o'clock,  a.  m. 

"  '  Wm.  B.  Hardy,  Recorder. 
"  '  By  A.  S.  Williams,  Deputy.' 

"  The  lands  thus  patented  to  plaintiff  and  defendant  re- 
spectively are  not  contiguous  to  each  other,  but  are  at  least 
one  half  mile  apart,  and  the  defendant  has  no  title  whatever 
to  any  lands  in  section  29." 

The  court  below,  in  addition  to  the  facts  already  found 
in  said  case,  filed  the  following,  its  additional  finding  of 
fact  therein :  — 

"  6.  That  said  plaintiff  suffered  no  damages  by  reason 
of  the  said  entry  of  defendant  and  ouster  of  plaintiff  from 
the  premises  in  controversy;  that  during  the  detention  of 
said  premises  from  plaintiff  by  defendant  as  aforesaid,  the 
rents,  issues,  and  profits  thereof  were  of  no  value,  nor  are 
they  now  of  any  value,  whatever." 

Upon  this  state  of  facts,  since  the  parties  were  not  settlers 
upon  the  same  legal  subdivision,  and  did  not  have  their 
improvements  on  the  same  subdivision,  in  the  sense  as  con- 
templated by  section  2274  of  the  United  States  Revised 
Statutes,  and  the  lands  patented  to  each  and  referred  to  in 
the  within  contract  were  not  contiguous,  but  at  least  half 
a  mile  apart,  and  in  two  different  sections,  we  are  of  opin- 
ion that  the  agreement  under  which  the  defendant  claims 
an  equitable  title  to  the  plaintiff's  land  was  void  under  sec- 
tion 2263  of  the  United  States  Revised  Statutes,  and  the 
rulings  of  this  court  in  Damrell  v.  Meyer,  40  Cal.  166,  170, 
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and  Hudson  v.  Johnson,  45  Cal.  21,  25,  and  authorities  there 
cited. 

And  the  patent,  once  issued  to  the  plaintiff,  remained 
good  as  to  all  the  world  until  canceled  for  fraud  in  an 
action  brought  by  the  United  States  government.  Even 
granting  that  he,  in  making  his  application  to  pre-empt 
the  land,  had  made  a  false  oath,  the  defendant  could  not 
take  advantage  of  this  collateral  matter  to  enforce  his  void 
agreement  with  the  plaintiff.  And  the  validity  of  the  pat- 
ent to  the  plaintiff  on  account  of  his  alleged  false  oath  could 
not  be  successfully  assailed  in  such  a  collateral  proceeding 
as  the  one  resorted  to  by  the  defendant  here.  (Moore  v. 
Wilkinson,  18  Cal.  478,  488;  Yount  v.  Howell,  14  Cal. 
465-470.) 

We  are  therefore  of  opinion  that  no  prejudicial  error  is 
shown  by  the  record  to  have  been  committed  by  the  trial 
court,  and  that  the  judgment  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  9066.    Department  Two.  —  September  3,  1886.] 

In  the  Matter  of  the  Estate  of  MICHAEL  CAHA- 
LAN, Deceased. 

Estate  of  Decedent  —  Obdeb  Settling  Aocount  and  Dischabo- 
INO  Executob  —  Setting  aside.  —  After  the  expiration  of  the  time 
limited  bv  section  473  of  the  Code  ol  Civil  Procedure,  a  decree 
settling  the  final  account  of  an  executor  and  discharging  him  from 
his  trust,  if  regular  upon  its  face,  cannot  be  set  aside  by  the 
Probato  Court  on  the  ground  that  it  had  been  inadvertently  and 
prematurely  entered.    'Hie  remedy  in  such  a  case  is  in  equity. 

(D.  —  Review  of  Obdeb  Setting  aside.  —  An  order  setting  aside 
a  decree  settling  the  final  account  of  an  executor,  although  not 
directly  appealable,  may  be  reviewed  on  an  appeal  by  the  executor 
from  a  subsequent  decree  settling  his  final  account. 
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Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  settling  the  final  account  of  an  executor,  and 
distributing  the  estate  of  a  deceased  person. 

The  final  account  of  the  executor  of  the  last  will  of  the 
deceased  was  settled  and  the  executor  discharged  by  a 
decree  of  the  Probate  Court  entered  on  the  7th  of  August, 
1875.  On  the  30th  of  April,  1880,  the  respondents,  who 
were  children  of  a  deceased  sister  of  the  testator,  whose 
names  had  been  omitted  from  the  will,  filed  a  petition  seek- 
ing to  have  the  decree  of  the  7th  of  August,  1875,  set 
aside  on  the  ground  that  it  had  been  inadvertently  and 
prematurely  entered  before  any  order  for  the  distribution 
of  the  estate  had  been  made  or  distribution  had.  On  the 
11th  of  June,  1880,  an  order  was  made  setting  aside  the  de- 
cree of  the  7th  of  August,  1875,  from  which  the  executor 
appealed.  The  appeal  was  dismissed  on  the  ground  that  the 
order  was  not  appealable.  On  the  16th  of  December, 
1882,  in  pursuance  of  an  order  of  the  lower  court,  the 
executor  filed  a  final  account,  which  was  settled, 
and  distribution  of  the  estate  ordered  by  a  decree  entered 
on  the  23d  of  February,  1883.  From  this  decree 
the  executor  appealed.  The  further  facts  are  stated  in  the 
opinion. 

John  Reynolds,  for  Appellant. 

William  P.  Veuve,  and  /.  /.  Burt,  for  Respondents. 

FooTE,  C.  —  An  appeal  from  an  order  of  the  Superior 
Court  of  Santa  Clara  County  settling  a  final  account  of  an 
executor  and  distributing  the  decedent's  estate. 

Michael  Cahalan,  the  deceased,  departed  this  life  on  the 
sixteenth  day  of  December,  A.  D.  1874,  leaving  a 
will  dated  February  13,  1872,  in  which  the  petitioners 
(respondents),  the  children  of  a  deceased  daughter  of  the 
testator,  were  not  mentioned,  and  by  which  M.  M.  Cahalan 
(the  appellant)  was  constituted  executor  and  residuary 
legatee. 
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The  will  was  duly  admitted  to  probate,  and  letters  tes- 
tamentary issued  to  the  appellant  on  the  ninth  day  of  Jan- 
uary, A.  D.  1875. 

Notice  to  creditors  to  exhibit  their  claims  was  given  Feb- 
ruary 7,  1875. 

A  final  account  was  rendered  and  filed  by  M.  M.  Caha- 
lan on  the  26th  of  June,  1875.  Accompanying  that  ac- 
count was  a  petition  setting  forth  that  all  debts  had  been 
paid,  and  all  other  directions  of  his  testator's  will  had 
been  faithfully  carried  out,  and  asking  that  a  day  be  ap- 
pointed for  the  settlement  of  his  account,  and  for  his  dis- 
charge. It  is  recited  in  the  decree  ordering  the  allowance 
of  that  account  and  the  discharge  of  the  executor,  which 
order  was  made  on  the  seventh  day  of  August,  1875,  that 
it  had  been  proven  to  the  satisfaction  of  the  court  (then 
the  Probate  Court)  that  due  and  legal  notice  had  been 
given  of  the  settlement  of  said  final  account;  that  the  ex- 
ecutor had  paid  all  the  expenses  and  just  claims  against 
the  estate  of  his  testator,  and  all  legacies  and  bequests 
in  said  will  mentioned;  that  he  had  fully  and  completely 
discharged  the  trust  mentioned  in  the  eighth  subdivision 
of  the  wall,  paid  over  all  the  money  and  delivered  all  the 
property  as  provided  in  said  will;  that  it  fully  appeared 
to  the  court  by  documentary  evidence  and  other  good  and 
sufficient  proof  that  said  executor  had  fully  and 
completely  done,  performed,  and  carried  out  the  provisions 
of  said  last  will  of  said  deceased;  that  he  had  fully  com- 
plied with  all  the  orders  of  the  court  in  the 
premises ;  that  he  had  honestly  and  faithfully  discharged  all 
of  his  duties  as  such  executor;  that  no  other  property  re- 
mained in  his  hands  belonging  to  the  estate ;  that  no  further 
acts  remained  to  be  performed  by  him  as  executor  of  said 
decedent;  that  he  be  wholly  and  absolutely  dis- 
charged from  all  further  duties  and  responsibilities  as  such 
executor,  his  letters  testamentary  were  declared  vacated, 
the  estate  adjudged  fully  distributed,  and  the  trust  settled 
and  closed. 
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Upon  its  face,  that  decree  was  valid.  (Dean  v.  Supe- 
rior Court,  63  Cal.  473.)  And  as  the  statutory  period 
for  obtaining  rehef  against  it  as  prescribed  in  section 
473  of  the  Code  of  Civil  Procedure  had  long  since  elapsed, 
it  could  only  be  attacked  and  set  aside  on  the  ground  al- 
leged in  the  petition  therefor  by  a  proceeding  in  equity. 
(Estate  of  Hudson,  63  Cal.  454;  Dean  v.  Superior  Court, 
supra.) 

But  it  is  said  this  court  cannot  upon  the  present  appeal 
review  the  order  made  on  the  11th  of  June,  1880,  setting 
that  decree  aside. 

The  order  thus  made  was  declared  by  this  court  to  be  one 
from  which  an  appeal  cannot  be  prosecuted.  (Estate  of 
Calahan,  60  Cal.  232.) 

It  was  clearly  intermediate,  and  necessarily  affects  the 
judgment  from  which  this  appeal  is  prosecuted,  and  is  re- 
viewable on  such  appeal.     (Code  Civ.  Proc.,  sec.  956.) 

For  if  the  decree  which  the  order  set  aside  was  valid 
on  its  face,  and  could  not  be,  as  it  was,  summarily  held 
for  naught,  then  that  now  appealed  from  was  affected  to 
the  extent  that  it  was  utterly  void,  and  no  basis  existed 
for  the  action  of  the  court  in  making  it  unless  it  had 
first  swept  away  the  former  decree,  and  thereby  made  a 
starting-point  for  its  jurisdiction  and  procedure  in  the 
premises. 

As  a  result,  it  follows  that  the  order  appealed  from  was 
erroneous,  and  should  be  reversed,  and  the  cause  remanded 
to  be  proceeded  with  in  accordance  to  the  views  herein 
expressed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  reversed,  and  cause  remanded  to  be 
proceeded  with  in  accordance  with  the  views  expressed  in 
said  opinion. 
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[No.  8439.    Department  Two.  —  September  3,  1886.] 

MURDOCH    NICHOLSON,    Respondent,    v.    WINI- 
FRED C.  TARPEY  ET  AL.,  Appellants. 

Specific  Performance  —  Contract  for  Sale  or  Land  —  Inade- 
quacy OF  Consideration  —  Waiver.  —  A  vendor,  under  a  contract 
for  the  sale  of  land,  by  accepting  the  purchase-price  agreed  to  be 
paid  therefor,  and  delivering  a  deed  in  which  a  portion  of  the 
land  was  fraudulently  omitted,  though  supposed  by  the  vendee  to 
include  the  whole,  waives  his  right  to  object  to  a  specific  perform- 
ance of  the  contract  on  the  ground  of  the  inadequacy  of  the  con- 
sideration. 

Id.  —  Secondary  Evidence  of  Contract  —  Deposition  —  Posses- 
sion of  Contract  by  Adverse  Party.  —  The  action  was  brought 
by  a  vendee  for  the  specific  performance  of  a  written  contract  for 
the  sale  of  land.  Prior  to  the  trial,  the  deposition  of  a  witness 
was  taken,  who  testified,  without  objection,  to  the  terms  of  the 
contract.  At  the  trial,  the  defendants  objected  for  the  first  time 
to  the  evidence  contained  in  the  deposition,  on  the  ground  that 
secondary  evidence  of  the  contract  could  not  be  given  without  proof 
of  the  loss  or  destruction  of  the  original.  The  plaintiff  thereupon 
showed  that  the  contract  was  executed  in  duplicate,  one  copy  of 
which  had  been  delivered  to  him,  and  the  other  retained  by  the  ven- 
dor, the  ancestor  of  the  defendants,  and  that  his  copy  had  been  sub- 
sequently delivered  to  the  vendor,  and  destroyed  by  him.  The  copy 
retained  by  the  vendor  was  not  accounted  for,  nor  did  it  appear 
that  any  notice  to  produce  it  in  court  had  been  given.  One  of  the 
defendants  had  the  copy  in  his  possession,  and  could  have  pro- 
duced it.  Heldf  that  the  defendants  could  not  object  to  the  evi- 
dence. 

Id.  —  Declarations  of  Vendee  to  Assessor  —  Evidence  of  when 
Inadmissible  —  Adverse  Possession.  —  In  such  an  action,  dec- 
larations made  by  the  plaintiff  to  the  assessor,  at  the  time  ttie 
land  in  question  was  assessed,  and  in  the  absence  of  the  defendants, 
to  the  effect  that  he  was  the  owner  of  the  land,  are  not  ad- 
missible in  support  of  his  claim  to  the  adverse  possession  thereof, 
or  to  show  that  the  assessment  was  made  to  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  for  the  specific  performance  of 
a  contract  for  the  sale  of  land  against  the  devisees  and  heirs 
at  law  of  the  vendor.  The  further  facts  are  stated  in  the 
opinion  of  the  court 
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Z).  Af .  Delmas,  and  William  Matthews,  for  Appellants. 
Julius  Lee,  and  King,  Rodgers  &  Lindley,  for  Respondent. 

The  Court.  —  The  demurrer  to  the  complaint  in  this 
cause  was  properly  overruled. 

In  actions  for  the  specific  performance  of  contracts 
for  the  sale  of  lands,  it  is  necessary  to  allege  and  show 
to  the  court  an  adequate  consideration  for  the  perform- 
ance of  the  contract  sought  to  be  enforced,  and  that  the 
same  is  fair  and  reasonable  in  all  its  parts,  and  of  such 
a  character  as  may  fairly  call  for  the  interposition  of  a 
court  of  equity.  (Agard  v.  Valencia,  39  Cal.  292;  Bruck 
V.  Tucker,  42  Cal.  346;  Fry  on  Specific  Performance,  sec. 
251.) 

In  this  cause,  however,  the  complaint  shows  that  Mr. 
Tarpey,  with  whom  the  contract  for  conveyance  was  made, 
accepted  the  consideration  of  fifteen  hundred  dollars  in 
such  contract  specified  to  be  paid,  and  executed  a  deed  of 
conveyance,  which  plaintiff  herein  supposed  conveyed  the 
land  in  question,  but  which,  in  fact,  by  the  fraud  of  said 
Tarpey,  failed  to  include  a  portion  of  the  land  agreed  to  be 
conveyed. 

By  accepting  the  purchase  price  and  delivering  of  a  deed, 
Tarpey  waived  all  claim  to  inadequacy  of  consideration,  and 
that  question  is  not  involved  in  the  case. 

The  gravamen  of  the  charge  against  Tarpey  is,  that  he 
professed  to  convey  the  whole  premises,  and  by  his 
fraudulent  representations  induced  the  plaintiff  herein  to 
believe  that  he  had  so  conveyed,  when  in  truth 
he  had  granted  but  a  portion  thereof;  and  the  object  of 
this  action  is  to  so  reform  the  deed  as  to  make  it  con- 
form to  the  agreement  pursuant  to  which  it  was  exe- 
cuted. 

2.  There  was  no  error  in  the  ruling  of  the  court  admitting 
the  deposition  of  George  C.  White. 

According  to  the  record,  the  witness  White,  whose  dep- 
osition had  been  taken  previous  to  the  trial,  testified,  with- 
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out  objection,  to  the  contents  of  the  written  agreement  be- 
tween Tarpey  and  plaintiff  for  the  conveyance  of  the  land 
in  question.  At  the  trial,  defendants  for  the  first  time 
objected  to  the  evidence  contained  in  this  deposition,  upon 
the  ground  that  secondary  evidence  of  its  contents  could 
not  be  introduced  without  proof  of  the  loss  or  destruction 
of  the  original,  etc.  Thereupon  it  was  shown  by  the  testi- 
mony of  plaintiff  that  the  contract  was  executed  in  dupli- 
cate, one  copy  of  which  was  delivered  to  plaintiff,  and  the 
other  retained  by  Tarpey.  That  at  the  date  of  the  execu- 
tion to  the  plaintiff  of  the  deed,  his  copy  of  the  agreement 
was  delivered  to  Tarpey,  who  destroyed  it.  The  copy  re- 
tained by  Tarpey  was  not  accounted  for,  nor  did  it  appear 
that  any  notice  had  been  given  for  its  production  in  court. 
Defendants  had  a  right  to  have  the  original  contract  intro- 
duced in  evidence,  if  in  existence  and  capable  of  being 
produced. 

The  defendant  Tarpey  had  the  copy  in  his  possession, 
and  could  have  produced  it,  thus  obviating  the  necessity  for 
introducing  secondary  evidence.  Not  having  produced  it, 
his  objection  should  not  be  listened  to. 

3.  At  the  trial,  plaintiff,  as  a  witness  in  his  own  behalf, 
testified  that  after  he  moved  to  the  land  bought  of  Tarpey 
in  1871,  he  himself  gave  in  the  said  lands  to  the  assessor 
of  Monterey  County  for  taxation,  and  was  then  asked  by 
plaintiff's  counsel  the  following  question :  "  When  you 
gave  it  in,  what  did  you  say  to  the  assessor  ?  "  In  response 
to  which  the  witness  replied :  "  I  told  him  I  had  four 
hundred  acres  there;  that  the  land  was  unsurveyed,  and 
that  the  deed  called  for  six  hundred  acres,  giving  the  bounds 
of  the  deed,*'  etc.  To  the  introduction  of  which  evidence 
counsel  for  defendants  objected  in  due  form,  and 
the  ruling  of  the  court  admitting  such  evidence  is  assigned 
as  error. 

The  statements  of  a  party  in  interest  in  his  own  be- 
half, made  in  the  absence  of  the  opposite  party,  and  con- 
stituting no  part  of  the  res  gestce,  are  not  in  general  ad- 
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missible  as  evidence,  and  we  perceive  no  theory  upon  which 
the  evidence  introduced  was  admissible. 

It  consisted  merely  in  the  oral  declarations  of  the  party 
in  his  own  behalf,  and  as  such  cannot  be  upheld.  If  it 
be  urged  that  it  was  introduced  for  the  purpose  of  showing 
that  the  property  was  assessed  to  plaintiff  and  the  taxes 
thereon  paid  by  him,  the  answer  is  twofold:  1.  Prior  to 
April  1,  1878,  the  payment  of  taxes  upon  land  was  not 
a  fact  essential  to  adverse  possession ;  2.  The  assessment  of 
property  and  payment  of  taxes  thereon  are  facts  which, 
when  essential  to  a  case,  are  to  be  proven  as  such;  and 
the  declarations  of  a  party  made  to  the  assessor  at  the 
time  he  assesses  property  do  not  prove  or  tend  to  prove 
the  fact  of  assessment,  or  any  other  fact  competent  to  be 
shown. 

Conceding  it  to  have  been  proper  for  plaintiff  to  prove 
as  a  fact  that  this  property  was  assessed  to  him  for  the 
purposes  of  taxation,  it  does  not  follow  that  his  declara- 
tions of  ownership  or  possession,  made  in  his  own  behalf, 
and  which  in  no  wise  tended  to  show  that  an  assessment 
was  in  fact  made,  can  be  received. 

Schenck  v.  Lithaif,  75  Ind.  485,  and  Whitney  v.  Hough- 
ton, 125  Mass.  451,  are  in  point,  and  we  think  conclusive 
of  the  question. 

The  testimony  thus  erroneously  admitted  was  important 
to  the  issue  of  plaintiff's  adverse  possession  made  in  the 
case,  and  as  we  cannot  see  that  it  failed  to  influence  the 
decision  of  the  cause,  the  judgment  and  order  appealed  from 
are  reversed,  and  a  new  trial  ordered. 

Hearing  in  Bank  denied. 
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[No.  11241.    Department  One.  —  September  9,  1886.] 

W.  G.  DAVISSON,  Respondent,  v.  THE  BOARD 
OF  SUPERVISORS  OF  SOLANO  COUNTY,  Ap- 
pellant. 

Road  Ovebseeb  —  Dutt  of  Supebvisobs  to  Appoint  —  Appoint- 
ment   CANNOT    BE    COMPELLED    BY    MANDAMUS.  —  The    provision    of 

section  2642  of  the  Political  Code,  as  amended  in  1883,  requiring 
the  board  of  supervisors  of  each  county,  upon  the  petition  of  a 
majority  of  the  tax-payers  of  a  road  district,  to  appoint  a  road 
overseer  therefor,  is  merely  directory,  and  a  writ  of  mandate  will 
not  lie  to  compel  the  board  to  appoint  a  particular  person  to  such 
office. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Solano  County. 

The  proceeding  was  by  mandamus  to  compel  the  de- 
fendant to  appoint  the  petitioner  to  the  office  of  road  over- 
seer of  Suisun  road  district  in  Solano  County.  The  pe- 
titioner, claiming  to  act  under  section  2643  of  the  Political 
Code,  as  amended  on  the  28th  of  February,  1883,  presented 
a  petition  signed  by  a  majority  of  the  tax-payers  of  the  road 
district,  asking  the  appointment  of  the  petitioner  as  road 
overseer.  The  board  of  supervisors  refused  to  make  the 
appointment,  whereupon  this  proceeding  was  commenced 
on  the  7th  of  January,  1885.  Judgment  was  rendered  in 
favor  of  the  petitioner,  ordering  a  peremptory  writ  of  man- 
date to  issue  as  prayed  for.  The  further  facts  are  stated 
in  the  opinion  of  the  court. 

O.  P,  Dobbins,  Jasper  Robberson,  and  /.  M.  Gregory,  for 
Appellant. 

Joseph  McKenna,  for  Respondent. 

Ross,  J.  —  Section  2642  of  the  Political  Code,  as  amend- 
ed in  1883  (Stats.  1883,  p.  8),  provided:  — 

"  The  board  of  supervisors  of  each  county  shall,  upon 
the  presentation  of  a  petition  signed  by  a  majority  of  the 
tax-payers  of  said  road  district,  appoint  one  road  overseer 
or  road  master  for  each  or  any  road  district  in  their  re- 


Sept.  1886.]     Davisson  v.  Board  of  Supervisors.       613 

spective  counties,  such  overseer  to  be  an  elector  of  the 
district  for  which  he  is  appointed,  who  shall  hold  office 
for  and  during  the  pleasure  of  the  board,  not  to  exceed 
two  years,  and  who  shall,  under  the  direction  of  the  road 
commissioner  of  his  district,  perform  the  duties  hereinafter 
in  this  chapter  specified.  And  if  a  vacancy  at  any  time 
occurs  in  any  district,  the  supervisors  may  appoint  without 
any  petition  for  the  unexpired  term.  If  the  board  does  not 
appoint  road  overseers,  the  road  commissioners  within  their 
respective  districts  shall  perform  the  duties  imposed  on  road 
overseers  by  the  provisions  of  this  chapter;  pro- 
vided, that  all  road  overseers,  road  masters,  or  road  com- 
missioners now  in  office  by  election  must  hold  office  and 
exercise  the  duties  thereof  for  the  terms  for  which  they 
were  elected." 

Under  that  provision  of  law,  the  petitioner  in  the  pres- 
ent case  presented  to  the  board  of  supervisors  of  Solano 
County  a  petition  signed  by  a  majority  of  the  tax-payers 
of  Suisun  road  district  of  that  county,  asking  the  appoint- 
ment of  the  petitioner  road  overseer  of  the  district.  The 
board  having  refused  to  make  the  appointment,  the  Superior 
Court,  upon  the  application  of  petitioner,  awarded  a  writ 
of  mandate  to  compel  the  appointment.  Manifestly,  the 
judgment  is  erroneous.  Under  no  possible  view  of  the 
statute  was  the  board  of  supervisors  obliged  to  appoint 
the  person  petitioned  for  road  overseer.  Nor  under  a  true 
reading  of  the  statute  was  the  board  obliged  to  appoint  any 
one,  although  requested  to  do  so  by  a  majority  of  the  tax- 
payers of  the  district. 

That  the  statute,  which  has  since  been  changed  (Stats. 
1886,  p.  94),  was  directory,  is  shown  by  the  provision: 
"If  the  board  does  not  appoint  road  overseers,  the  road 
commissioners  within  their  respective  districts  shall  per- 
form the  duties  imposed  on  road  overseers  by  the  provisions 
of  this  chapter." 

Judgment  reversed. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 
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[No.  11352.    Department  One.  —  September  9,  1886.] 

W.  A.  PALMER,  Respondent,  v,  UNCAS  MINING 
COMPANY  ET  AL.    HARVEY  WILCOX,  Appellant. 

VICTOR  HOLM,  Respondent,  v.  UNCAS  MINING 
COMPANY  ET  AL.  HARVEY  WILCOX,  Appellant. 

Miner's  Lien  —  Foreclosubb  of  —  Allegation  of  Non-payment  — 
Demurrer.  —  In  an  action  to  foreclose  a  miner's  lien,  an  allega- 
tion that  the  defendant,  for  whom  the  plaintiff  performed  the 
services  for  which  the  lien  was  filed,  has  paid  to  the  plaintiff  no 
part  of  the  amount  due  therefor,  and  that  the  same  is  now  due  and 
owing  to  the  plaintiff  from  the  defendant,  is  a  sufficient  averment 
of  non-payment,  in  the  absence  of  a  demurrer. 

Id.  —  Right  to  Lien  —  When  not  Lost  by  Giving  Order  of  Mine- 
owner. —  A  miner  does  not  lose  his  right  to  a  lien  by  giving 
an  order  on  the  owner  of  the  mine  for  a  portion  of  the  amount 
due  him  for  his  labor  thereon,  if  the  order  was  not  received  by 
the  payee  in  payment  of  any  claim  against  the  drawer,  nor  paid  or 
accepted  by  the  drawee,  but  returned  to  the  drawer  before  the  filing 
of  his  claim  of  lien. 

Id.  —  Superintendent  of  Mine  —  Right  of  to  Lien.  —  One  per- 
forming manual  labor  in  and  upon  a  mine  is  entitled  to  a  lien 
therefor,  though  called  the  superintendent  of  the  mine. 

Deposition  —  Stipulation  for  —  Witness  out  of  State  —  Es- 
toppel.—  Where  the  parties  stipulate  that  the  deposition  of  a 
witness  out  of  the  state  may  be  taken  by  a  designated  person,  and 
when  taken  may  be  used  on  the  trial,  they  are  afterwards  es- 
topped from  objecting  that  the  deposition  was  not  taken  under  a 
commission  issued  by  the  trial  court. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County,  and  from  an  order  refusing  a  new  trial. 

The  actions  were  brought  for  the  foreclosure  of  certain 
miner's  liens.  Prior  to  the  trial  of  the  actions,  the  counsel 
of  the  respective  parties  stipulated  that  the  depositions  of 
certain  witnesses  residing  out  of  the  state  might  be  taken 
before  a  designated  justice  of  the  peace,  and  that  when 
so  taken  the  depositions  might  be  used  on  the  trial  of 
the  actions.  On  the  trial,  the  appellant  objected  to  the 
introduction  of  the  depositions  in  evidence,  on  the  ground 
that  they  were  not  taken  under  a  commission  issued 
from  the  trial  court.  The  further  facts  are  stated  in  the 
opinion. 
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Henry  Miller,  and  Van  Clief  &  Wehe,  for  Appellant. 
M.  Farley,  and  S.  A.  Smith,  for  Respondent  Holm. 
S.  B.  Davidson,  for  Respondent  Palmer. 

Ross,  J.  —  Palmer  and  Holm  commenced  separate  ac- 
tions against  the  Uncas  Mining  Company  and  others  for 
the  foreclosure  of  miners'  liens,  which  actions  were  sub- 
sequently consolidated  and  tried  together.  So  far  as  Holm's 
suit  is  concerned,  it  is  objected,  —  1.  That  his  complaint 
is  fatally  defective  in  that  it  does  not  contain  a  sufficient 
allegation  of  non-payment;  2.  That  the  labor  performed 
by  Holm  was  not  such  as  would  entitle  him  to  a  lien; 
and  3.  That  "  before  filing  his  lien,  Holm  transferred  near- 
ly all  his  claim  to  Beaver  and  Junot,  but  afterward  had  it 
reconveyed,  and  filed  a  lien  "  for  the  amount  claimed  to  be 
due  him. 

In  respect  to  the  complaint,  the  allegation  is,  that  the 
defendant,  the  Uncas  Mining  Company,  for  which  com- 
pany it  is  averred  the  plaintiff  rendered  the  services,  "  has 
paid  to  plaintiff  no  part  of  said  $171,  and  the  same  is  now 
due  and  owing  to  the  plaintiff  from  said  defendant."  No 
demurrer  was  interposed,  in  the  absence  of  which  it  cannot 
be  held  the  allegation  is  insufficient. 

The  case  shows  that  the  labor  for  which  the  lien  in  ques- 
tion is  claimed  was  rendered  in  and  upon  the  mining 
claim. 

The  fact  that  Holm  gave  to  Beaver  and  Junot  orders 
on  the  mining  company  for  portions  of  the  amount  due 
him  did  not  divest  his  right  to  the  lien  claimed.  The  orders 
were  not  received  by  Beaver  or  Junot  in  payment  of  their 
respective  claims  against  Holm,  nor  were  they  paid  or  ac- 
cepted by  the  mining  company,  but  were  returned  to  Holm 
before  the  filing  of  his  claim  of  lien. 

In  respect  to  the  suit  of  Palmer,  it  is  said  that  his  as- 
signor, Schmidt,  was  not  entitled  to  a  lien  because  he  was  a 
"  mining  superintendent."     Whether  a  mining  superintend- 
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ent  is  under  the  statute  entitled  to  a  lien  or  not,  the  case 
shows  that  although  Schmidt  was  called  superintendent,  the 
service  for  which  his  claim  of  lien  was  filed  was  manual  la- 
bor done  by  him  in  and  upon  the  property  upon  which  the 
lien  is  sought  to  be  established. 

The  stipulation  of  counsel  under  which  the  depositions 
of  Schmidt  and  Palmer  were  taken  estop  appellant  from 
claiming  that  they  were  not  taken  under  a  commission  issued 
from  the  court. 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.  and  Myrick,  J.,  concurred. 


[No.  9512.     Department  One.  —  September  9,  1886.] 

TABLE  MOUNTAIN  AND  SAN  ANDREAS  WATER 
COMPANY,  Appellant,  v.  A.  CHAVANNE,  Re- 
spondent. 

Agreement  fob  Sale  of  Wateb  Construed.  —  An  a^eement,  stated 
in  the  opinion,  whereby  the  plaintiff  was  to  furnish  and  the  de- 
fendant to  take,  at  a  specified  price,  certain  water,  to  be  used  in 
running  a  quartz-mill  belonging  to  the  latter,  held^  not  to  require 
the  defendant  to  pay  the  stipulated  price  after  he  had  parted  with 
his  ownership  of  the  mill. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Cala- 
veras County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reddick  &  Solinsky,  and  /.  H,  Biidd,  for  Appellant. 

Robinson,  Olney  &  Byrne,  for  Respondent. 

Ross,  J.  —  On  the  thirteenth  day  of  October,  1879,  the 
plaintiff,  being  engaged  in  the  business  of  selling  water 
for  mining  and  other  useful  purposes,  and  the  defendant, 
being  the  owner  of  a  certain  mine  and  quartz-mill, 
entered  into  an  agreement  in  writing,  by  which  the  plain- 
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tiff  agreed  and  bound  itself  to  furnish  the  defendant  certain 
water,  which  the  defendant  agreed  and  bound  him- 
self to  take  and  use  in  running  the  mill.  Among 
other  provisions,  the  agreement  contained  the  fol- 
lowing :  — 

"  It  is  further  understood  that  the  said  party  of  the 
second  part  [defendant]  may  make  any  alteration  in  the 
driving  power  of  his  mill,  and  may  put  up  amalgamators, 
concentrators,  or  arastras  and  machinery  at  and  near  his 
mill  without  any  further  of  extra  charge  for  the  water,  but 
shall  not  put  up  another  mill  and  use  the  same  water  again 
for  a  separate  driving  power. 

"  And  the  said  A.  Chavanne,  the  party  hereto  of  the  sec- 
ond part,  agrees  to  pay  to  said  party  of  the  first  part  the 
sum  of  one  hundred  dollars  per  month  for  the  use  of  said 
water,  payable  quarterly. 

"  It  is  further  understood  that  should  said  party  of  the 
second  part  erect  another  mill  and  use  the  same  water  to 
run  said  other  mill,  he  shall  pay  to  said  party  of  the  first 
part  fifty  dollars  ($50)  per  month  additional,  but  no  extra 
charge  for  water  shall  be  made  for  putting  up  more  stamps 
in  the  present  mill.  This  agreement  is  to  continue  and 
be  in  force  between  the  parties  and  their  successors,  admin- 
istrators, representatives,  and  assigns  for  the  term  of  ten 
years  from  this  date,  for  which  term  the  same  shall  be 
binding  upon  the  parties  to  this  agreement  and  their  succes- 
sors in  interest  as  aforesaid. 

"  It  is  further  understood  that  if  the  party  of  the  second 
part  should  sell  his  mines,  his  successors  in  interest  in  the 
mines  shall  be  bound  by  this  agreement." 

A  subsequent  addition  was  made  to  the  agreement,  which 
does  not  affect  the  question  to  be  decided. 

The  parties  to  the  contract  at  once  entered  upon  its  per- 
formance, and  each  duly  complied  with  its  requirements 
until  the  defendant,  on  the  14th  of  May,  1880,  sold  and 
conveyed  his  mill  and  mining  property  mentioned  in  the 
agreement  to  a  corporation  called  the  Amelia  Gold  Mining 
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Company,  from  and  after  which  time,  and  until 
the  first  day  of  October,  1881,  the  plaintiff  furnished  the 
water  mentioned  in  the  agreement  for  the  use  of  and  which 
was  used  by  the  Amelia  Gold  Mining  Company  in  the 
operation  of  the  mill  and  mine  aforesaid.  The  findings 
show  that  from  the  time  of  the  defendant's  sale  to  the 
date  last  mentioned  defendant  was  the  agent  of  the  Amelia 
Gold  Mining  Company,  and  that  "  by  and  in  ac- 
cordance with  his  instructions,  the  plaintiff  made  out  the 
bills  for  water  furnished  as  aforesaid  against  the  said 
Amelia  Gold  Mining  Company,  and  receipts  were  given 
therefor  in  the  name  of  the  plaintiff  to  the  Amelia  Gold 
Mining  Company,  defendant  Chavanne  paying  the  same 
by  his  check  drawn  upon  the  Swiss  Bank  in  San  Francisco. 
That  on  the  first  day  of  October,  1881,  the  said 
defendant  Chavanne  ceased  to  have  any  interest  or  con- 
nection with  the  Amelia  Gold  Mining  Company,  or  with 
the  mines,  mill,  and  premises  in  said  agreement  men- 
tioned, and  on  said  date  notified  J.  F.  Treat,  the  presi- 
dent of  the  plaintiff  corporation,  that  he  had  sold  all  of 
his  interest  in  said  property  to  the  Amelia  Gold  Mining 
Company." 

The  plaintiff  subsequently  continued  to  furnish  the 
water  for  the  use  of  the  mill,  and  seeks  by  this  action  to 
charge  the  defendant  Chavanne  with  the  amount  per 
month  stipulated  in  the  agreement  of  October  13,  1879. 
The  whole  question  therefore  turns  on  the  true  con- 
struction of  that  contract;  the  plaintiff  insisting  that  de- 
fendant thereby  made  himself  personally  responsible  at 
the  price  fixed  for  the  water  plaintiff  agreed  to  furnish 
during  the  whole  period  of  ten  years.  We  do  not  think 
that  the  true  meaning  of  the  agreement.  The  price  to 
be  paid  was  for  the  use  of  the  water;  and  as  the  latter 
was  to  be  used  in  running  the  mill,  and  as  the  right  of 
the  defendant  to  sell  the  mill  as  well  as  the  mine  was  ex- 
pressly recognized  in  the  agreement,  it  would  seem  to 
follow  necessarily  that  it  was  not  contemplated  that  de- 
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fendant  should  pay  the  price  after  he  should  sell  the 
mill  That  conclusion  is  greatly  strengthened  by  the 
provision  of  the  agreement  attempting  to  bind  the  suc- 
cessors in  interest  of  defendant  to  take  and  use  the  water 
in  running  the  mill,  and  to  pay  for  its  use  at  the  price 
mentioned  in  the  agreement  during  the  term  therein 
specified.  It  is  further  strengthened  by  the  construction 
the  parties  themselves  put  upon  the  agreement  by  the  fur- 
nishing by  plaintiff  of  the  water  to  the  Amelia  Gold  Min- 
ing Company,  and  the  receipt  from  the  latter  of  pay  for 
its  use  in  accordance  with  the  terms  of  the  agreement. 
Whether  or  not  the  agreement  is  binding  upon  the  Amelia 
company  is  a  question  that  does  not  arise  in  this 
case. 

Judgment  affirmed. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 


[No.  8362.    Department  Two.  —  September  13,  1886.] 

CATHERINE  SENTER,  Respondent,  v.  WILLIAM  A. 
SENTER  et  al.,  Appellants. 

False  Repbesentation  —  Decree  in  Divorce  Suit  —  Reforma- 
tion OF  —  Knowledge  of  Attorney.  —  Pending  an  action  for  di- 
vorce,  the  parties  thereto  entered  into  an  agreement  for  the  divi- 
sion of  their  community  property  in  case  a  divorce  should  be 
granted,  whereby  the  wife,  the  present  plaintiff,  was  to  have  set 
apart  to  her  a  certain  ranch  known  as  the  Home  Place,  consisting 
of  a  particular  lot,  and  a  tract  of  land  of  about  twenty  acres 
inclosed  therewith.  The  decree  in  the  divorce  suit,  to  which  the 
plaintiff  assented,  awarded  her  the  Home  Place,  but  erroneously 
described  it  as  consisting  solely  of  the  lot,  thus  omitting  the 
twenty-acre  tract.  At  the  time  of  the  decree,  neither  the  plaintiff 
nor  her  attorney  knew  of  the  exact  extent  and  boundaries  of  the 
Home  Place.  The  attorney  had  means  by  which  he  might  have 
informed  himself  on  the  subject,  but  omitted  to  do  so,  and  applied 
to  the  defendant  for  information,  who  stated  to  him  that  the  lot 
covered  the  entire  place.  The  action  was  brought  to  reform  the 
decree  so  as  to  include  and  award  to  the  plaintiff  the  twenty-acre 
tract,  on  the  prronnd  thnt  her  assent  to  the  decree  as  rendered 
had  been  induced  by  the  false  and  fraudulent  representations  of  the 
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defendant.     Eeld,    that   the    plaintiff   was    entitled   to    the    relief 
prayed  for. 

Pbactice  —  Immaterial  Issue  —  Defense  Unsuppobtbo  bt  Evi- 
DENCB  —  Findings.  —  An  issue  raised  by  a  defense  upon  which  no 
evidence  is  offered  at  the  trial,  and  no  finding  made,  is  deemed 
immaterial,  and  the  judgment  will  not  be  reversed  for  want  of  a 
finding. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

5*.  F,  Leib,  and  /.  R,  Lowe,  for  Appellants. 

/.  Alexander  Yoell,  for  Respondent. 

Searls,  C. —  The  plaintiff  herein,  Catherine  Senter,  and 
William  A.  Senter  were  husband  and  wife.  The  former 
brought  an  action  for  divorce,  and  for  a  division  of  the 
community  property.  Pending  the  action,  the  parties 
agreed  upon  the  manner  in  which  the  community  prop- 
erty should  be  divided,  by  the  terms  of  which,  as  plain- 
tiff claims,  she  was  to  have  a  ranch  upon  which  the  parties 
had  formerly  resided,  known  as  the  Home  Place. 

The  Home  Place  consisted  of  lot  4  of  the  Santa  Teresa 
rancho,  and  also  of  a  tract  of  land  of  about  twenty  acres 
inclosed  therewith,  and  forming  a  part  of  said  Home 
Place. 

The  decree  of  the  court,  which  awarded  this  property 
to  plaintiff,  and  to  which  she  assented,  described  the  Home 
Place  as  lot  4,  etc.,  thus  omitting  therefrom  the  twenty- 
acre  parcel  thereof. 

The  contention  of  plaintiff  is,  that  she  was  induced 
by  the  false  and  fraudulent  representations  of  defendant 
to  suppose,  and  did  suppose,  that  lot  4  included  the  whole 
of  the  Home  Place,  and  that  her  assent  to  the  division  of 
the  property  as  provided  in  the  decree  was  based  on  such 
belief. 

This  action  is  brought  to  amend  and  reform  the  decree 
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so  as  to  include  and  award  to  plaintiff  the  twenty  acres 
of  land,  and  to  set  aside  as  fraudulent  a  conveyance  thereof 
by  defendant  to  one  Sophia  L.  Morey,  who  is  also  made  a 
party  defendant. 

The  cause  was  tried  by  the  court  without  a  jury,  writ- 
ten findings  filed,  and  judgment  rendered  thereon  in  favor 
of  plaintiff  as  prayed  for  in  her  complaint. 

The  appeal  is  from  the  judgment,  and  from  an  order  de- 
nying a  new  trial. 

It  is  contended  by  appellant  that  the  facts  as  found  by 
the  court  show  that  in  the  divorce  case  counsel  for  plain- 
tiff was  possessed,  and  had  at  hand  or  within  reach,  the 
means  of  information  by  which  to  determine  accurately  the 
extent  and  boundaries  of  the  Home  Place,  so  called,  and 
that  the  plaintiff  cannot  therefore  recover. 

The  answer  to  this  position  is,  that,  conceding  plaintiff 
to  be  bound  by  the  knowledge  of  her  attorney,  it  appears 
that  in  fact  the  attorney  believed  lot  4  to  include  the  whole 
of  the  Home  Place;  and  while  he  might  have  learned  of 
his  mistake  by  reference  to  maps  and  information  in  his 
own  office  and  in  the  records  of  the  county,  that 
he  applied  to  the  defendant  for  information  on  the  subject, 
and  the  latter,  seeing  and  knowing  that  plaintiff's  attor- 
ney was  mistaken,  knowingly  and  fraudulently  misled  him 
by  falsely  stating  that  lot  4  did  cover  the  whole  of  the 
Home  Place. 

Had  defendant  remained  silent  when  asked  by  the  at- 
torney if  lot  4  included  the  whole  of  the  Home  Place,  it 
may  well  be  doubted  if  he  could  be  held,  as  it  would  then 
have  been  the  duty  of  the  attorney  of  plaintiff  to  use  the 
information  at  hand,  or  means  within  his  reach,  for  ob- 
taining correct  information;  but  when  he  suppressed  in- 
quiry and  misled  plaintiff's  attorney  by  a  false  statement 
as  to  a  material  fact,  which  the  latter  believed  and  acted 
upon,  the  case  is  somewhat  different. 

Whatever  the  means  of  knowledge  of  the  attorney  may 
have  been,  it  is  patent  that  he  was  not  correctly  informed; 
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and  as  to  facts  not  within  his  knowledge,  he  had  a  right 
to  rely  upon  the  information  of  the  defendant,  and  the 
latter  cannot  escape  responsibility  by  showing  that  plain- 
tiff's attorney  might  have  ascertained  that  such  represen- 
tations were  untrue.  {Bank  of  Woodland  v.  Hiatt,  58 
Cal.  234;  Smith  v.  Richards,  13  Pet.  S6;  Bench  v.  Sheldon, 
14  Barb.  67;  Mead  v.  Bunn,  32  N.  Y.  275;  2  Kent's  Com. 
484;  Perry  on  Trusts,  sees.  179,  180.) 

This  view  does  not  conflict  with  the  doctrine  that  the 
seller  is  at  liberty  to  avail  himself  of  his  superior  knowl- 
edge in  dealing  with  the  purchaser  without  rendering 
himself  liable.  To  gainsay  that  doctrine  would  tend  to 
retard  trade,  and  to  place  the  man  of  superior  knowl- 
edge, judgment,  skill,  and  acumen  on  the  same  plane 
with  the  most  ignorant  and  negligent,  and  by  depriving 
the  former  of  the  fruits  of  his  energy  and  skill,  would  so 
hamper  legitimate  trade  as  to  make  it  scarcely  worth  pur- 
suing. 

It  maintains  that  doctrine,  but  at  the  same  time  holds 
that  the  seller  must  not  resort  to  artifice,  fraud,  or  false- 
hood in  misleading  the  buyer  as  to  facts  of  which  the 
latter  is  ignorant,  and  which  are  material  for  him  to 
know. 

If  A  is  the  owner  of  a  ship  absent  on  a  perilous  voy- 
age, long  overdue  at  her  destined  port,  under  circum- 
stances raising  a  presumption  that  she  may  be  lost  by 
perils  of  the  sea,  and  B.  who  has  learned  that  such  ship 
has  sought  safety  in  another  and  distant  port,  which  fact 
is  unknown  to  A,  purchases  the  vessel  from  A  at  a  re- 
duced price,  he  has  availed  himself  of  his  superior 
knowledge,  has  practiced  no  deception,  and  is  not  liable; 
but  in  the  same  case,  suppose  B  had  represented  to  A 
that  the  vessel  was  wrecked,  the  latter  believing  the 
statement  to  be  true,  and  the  former  knowing  it  to  be 
false,  and  that  he  had  then  purchased  her  for  a  trifle, 
can  it  be  doubted  that  he  would  be  liable  to  A?  We 
think  not.      He  was  not  bound  to  speak,  and  might  have 
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maintained  silence,  but  when  he  elected  to  speak,  he  was 
bound  to  utter  the  truth,  and  having  failed  to  do  so,  to 
the  damage  of  A,  he  is  liable. 

The  case  of  Board  of  Commissioners  v.  Yotmger,  29  Cal. 
172,  cited  by  appellant,  was  one  in  which  the  defendant 
had  made  no  representations  of  any  kind  to  the  plaintiff, 
except  that  in  a  petition  for  the  purchase  of  the  land,  and 
in  a  deed  prepared  by  his  agent  and  presented  for  exe- 
cution, the  land  was  described  by  courses  and  distances 
and  by  metes  and  bounds,  and  concluding  with  these 
words,  "containing  about  seventy-two  acres  of  land," 
and  the  court  held:  1.  That  with  the  means  at  hand 
furnished  by  the  courses  and  distances  and  metes  and 
bounds  of  the  deed,  and  by  the  opportunities  which  the 
plaintiff  had  in  common  with  the  defendant  for  ascertain- 
ing the  quantity  of  the  land,  and  in  view  of  thfe  fact  that 
quantity  is  as  a  rule  mere  matter  of  description,  which 
must  give  way  to  courses  and  distances,  which  in  turn 
must  yield  to  metes  and  bounds,  there  was  no  such  mis- 
representation of  a  material  fact  as  entitled  plaintiff  to 
recover;  and  2.  That  a  failure  by  defendant  to  state  that 
another  was  in  possession  of  a  portion  of  the  premises 
conveyed,  with  knowledge  that  plaintiff  had  adopted  a  rule 
not  to  sell  occupied  land  except  to  the  occupant,  was  not 
such  a  fraudulent  suppression  of  a  material  fact  as  entitled 
plaintiff  to  recover. 

Hawkins  v.  Hawkins,  50  Cal.  558,  was  a  case  in  which 
the  plaintiff  signed  a  written  contract  without  reading 
it,  and  this  court  held,  in  affirming  the  judgment  of  the 
court  below  sustaining  a  demurrer  to  the  complaint,  that 
where  no  relation  of  confidence  or  trust  existed  between 
the  parties  to  the  contract,  and  where  the  means  of  knowl- 
edge were  equally  open  and  accessible  to  both,  it  was  the 
duty  of  plaintiff  to  have  read  the  contract,  or  to  have  it 
read  to  him,  before  signing,  and  having  failed  to  do  so, 
he  could  not  recover. 

The  substance  of  a  long  line  of  authorities  upon  what 
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we  may,  for  convenience*  sake,  term  this  side  of  the  case 
is  to  be  found  at  page  484  of  volume  2  of  Kent's  Com- 
mentaries, where  he  says :  "  The  common  law  affords  to 
every  one  reasonable  protection  against  fraud  in  dealing; 
but  it  does  not  go  to  the  romantic  length  of  giving  indem- 
nity against  the  consequences  of  indolence  and  folly,  or  of 
careless  indifference  to  the  ordinary  and  accessible  means 
of  information/' 

This  doctrine  is  entirely  compatible  with  that  class  of 
cases  in  which  a  party  is  held  liable  for  having  by  false 
and  fraudulent  representations  as  to  material  facts  prevented 
the  opposite  party  from  seeking  the  information  which  he 
did  not  possess,  and  which  but  for  such  representations  he 
might  have  obtained. 

Such  seems  to  have  been  the  effect  of  defendant's  repre- 
sentations in  this  instance,  and  we  are  of  opinion  the  court 
below  did  not  in  this  respect  err  in  its  conclusion  as  to  de- 
fendant's liability  upon  the  facts. 

The  testimony  in  support  of  the  findings  was  ample, 
and  we  see  no  error  for  which  the  cause  should  be  re- 
versed, unless  it  be  found  in  a  failure  of  the  court  to  find 
upon  one  of  the  material  issues  presented  by  the  plead- 
ings. 

The  facts  necessary  to  a  comprehension  of  the  question 
involved  are  as  follows : — 

Plaintiff  in  her  complaint  avers  that  prior  to  the  entry 
of  the  decree  in  the  divorce  case,  she  and  the  defendant 
Senter  agreed  to  compromise  all  property  questions  and 
the  division  thereof  in  said  action  for  divorce,  and  to 
withdraw  the  same  from  the  consideration  of  the  court, 
in  case  a  divorce  should  be  granted,  and  then  proceeds  to 
show  how  under  such  agreement  the  property  was  to  be 
divided.  The  answer  in  response  to  such  allegations  is  as 
follows : — 

"Defendants  deny  that  said  defendant  Senter  and 
plaintiff  ever  made  any  agreement  whatever  which  was 
in  terms  dependent  upon  a  judgment  or  decree  divorcing 
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them  being  obtained;  but  on  the  contrary,  defendants  al- 
lege that  while  the  action  for  divorce  mentioned  in  said 
complaint  was  pending,  said  defendant  Senter  and  plain- 
tiff agreed  that  a  judgment  divorcing  them  should  be  ob- 
tained in  said  action,  and  that  said  defendant  Senter  should 
and  would  make  no  contest  or  opposition  to  such  action, 
or  to  the  plaintiff  obtaining  a  decree  of  divorce  in  such 
action,  and  such  agreement  was  made  a  part  of  and  was 
the  consideration  of  each  and  every  agreement  or  com- 
promise ever  entered  into  between  said  defendant  Senter 
and  plaintiff  concerning  or  relating  to  the  division  or  seg- 
regation of  their  community  property." 

The  court  finds : — 

"  That  while  said  action  was  pending,  and  before  any 
appearance   therein   by  said   William  A.,   to  wit,   on   or 

about  the day  of  January,    1881,   said   William   A. 

proposed  to  the  plaintiff,  Catherine,  through  her  attor- 
ney, J.  A.  Yoell,  to  divide  their  said  common  property 
between  them,  and  to  withdraw  from  the  consideration  cf 
the  court  in  said  action  for  a  divorce  all  questions  re- 
lating to  or  affecting  the  division  of  said  common  prop- 
erty. 

"  That  pursuant  to  said  proposition,  it  was  then  and 
there  agreed  between  said  William  A.  and  said  Catherine, 
that  the  personal  property  should  be  and  was  divided 
in  a  certain  manner,  and  that  said  real  estate  known  and 
called  the  Home  Place  should  be  allotted  to  and  taken 
by  the  plaintiff,  Catherine,  as  and  for  her  separate 
estate." 

The  finding  further  proceeds  to  show  what  property 
defendant  was,  under  the  agreement,  to  have,  ^nd  that 
the  agreement  was  carried  out  by  the  decree;  and  this  is 
the  only  finding  responsive  to  the  issue  there  made. 

In  Beard  v.  Beard,  65  Cal.  354,  the  plaintiff  had  trans- 
ferred certain  property  to  the  defendant,  his  wife,  in 
consideration  of  her  executing  to  him  four  notes,  and  se- 
curing the  same  by  a  mortgage,  *'  and  abandoning  her  de- 

LXX.    CAL.— 40 
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fense  in  an  action  for  divorce  then  pending  between  them, 
and  doing  nothing  to  resist  or  prevent  or  delay  him  in 
obtaining  a  decree  of  divorce  therein  ";  and  this  court  held 
that  die  agreement  of  the  wife  with  respect  to  the 
divorce  proceeding  was  a  fraud  upon  the  court,  and  as 
it  constituted  an  essential  and  inseparable  part  of  the  con- 
sideration, the  entire  transaction  became  tainted  by  fraud, 
and  no  action  would  lie  to  enforce  the  payment  of  the 
notes. 

From  the  doctrine  of  Beard  v.  Beard,  supra,  and  many 
other  cases  which  might  be  cited  of  the  same  tenor  and 
to  the  same  effect,  we  think  the  issue  made  by  the  answer 
was  essential  to  the  disposition  of  the  cause,  and  should 
have  been  passed  upon  by  the  court. 

We  understand  counsel  for  the  respondent  to,  tacitly  at 
least,  concede  this  proposition ;  but  his  position  is,  that  the 
finding  by  the  court  of  a  specific  contract  in  fact  negatives 
the  existence  of  any  other  or  different  contract. 

It  is  true  that  the  substance  only  of  the  issue  need  be 
found,  and  that  in  many  instances  the  finding  that  an  al- 
leged contract  contained  certain  terms  and  conditions,  and 
showing  directly  or  by  fair  intendment  that  the  whole  con- 
tract is  given,  the  presumption  will  not  only  be  indulged 
that  it  contained  no  other  terms  and  conditions,  but  also, 
in  the  absence  of  a  showing  to  the  contrary,  that  no  other 
and  different  contract  existed. 

The  averments  of  the  complaint  and  answer  do  not 
differ  materially  as  to  the  manner  in  which  the  property 
of  the  spouses  was  under  their  agreement  to  be  divided. 
Indeed,  except  as  to  the  alleged  fraud  of  the  defendant 
in  the  description  of  the  Home  Place,  whereby  twenty  acres 
of  the  land,  parcel  thereof,  was  omitted,  there  is  no  question 
made. 

The  real  defense  is  founded  upon  the  consideration  of 
the  agreement.  Defendant  alleges  that  a  part  of  the  con- 
sideration was.  that  a  judgment  divorcing  them  should 
be  obtained  in  the  action  then  pending  and  undetermined. 
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and  that  he,  (the  defendant)  should  and  would  make  no 
contest  or  opposition  to  such  action,  or  to  the  plaintiff  ob- 
taining her  decree  of  divorce. 

Under  these  circumstances,  the  vital  question  is  not,  What 
was  the  contract?  but,  What  was  the  consideration  upon 
which  it  was  founded? 

Suppose  A  and  B  enter  into  a  contract  for  an  immoral 
purpose,  or  to  perform  an  act  in  contravention  of  pub- 
lic policy,  or  to  defraud  a  third  party, —  in  all  these  cases 
the  contract  may  be  admitted  or  proven,  and  yet  the  law 
cannot  pronounce  upon  its  validity  until  the  purpose  or 
the  fraudulent  intent  is  determined.  The  intent  will  some- 
times appear  from  the  contract  itself;  when  it  does,  it  is 
sufficient;  but  more  frequently  such  is  not  the  case,  and 
then  it  is  necessary  to  go  beyond  its  mere  terms  in  deter- 
mining its  validity. 

A  brings  suit  against  B,  and  avers  that  the  latter  agreed 
in  writing  to  pay  him  five  hundred  dollars. 

B  answers  and  sets  up  that  the  only  consideration  for 
the  agreement  was  a  promise  on  the  part  of  A  that  he 
would  assassinate  C 

The  parties  admit,  or  what  is  the  same  thing,  the  proofs 
show,  that  the  contract  was  made,  and  the  court  is  asked 
to  pronounce  judgment;  manifestly  it  could  not  do  so 
without  first  passing  upon  the  fact  of  the  consideration. 
That  issue  has  become  the  chief  factor  in  the  prob- 
lem. 

In  such  a  case,  the  fact  that  a  contract  was  entered  into, 
standing  as  a  special  verdict,  would  not  warrant  a  judg- 
ment; and  under  our  system  of  requiring  written  find- 
ings by  the  court  (unless  waived)  in  causes  tried  without 
a  jury,  it  is  considered  that  the  findings  of  fact  should 
cover  all  the  issues,  and  be  so  far-reaching  that  if  turned 
into  a  special  verdict  they  would  support  a  judgment. 

The  system  of  implied  findings  which  prevailed  under 
the  act  of  1861  has  no  place  under  the  Code  of  Civil  Pro- 
cedure. 
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To  this  rule  there  is  the  exception  that  when  a  defense 
k  tendered  by  a  party,  upon  which  no  evidence  is  offered 
at  the  trial,  and  upon  which  there  is  no  finding,  the  issue 
will  be  deemed  immaterial,  and  the  cause  will  not  be  re- 
versed for  want  of  such  finding.  This  exception  is  based 
upon  the  idea  that  a  cause  will  not  be  reversed  for  want 
of  a  finding  which,  had  it  been  made,  must  have  been  ad- 
verse to  appellant. 

We  have  scanned  the  record  carefully,  and  find  no  tes- 
timony whatever  in  support  of  the  defense  indicated. 

We  are  therefore  of  opinion  the  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  11628.    Department  Two.  —  September  14,  1886.] 

C.  F.  CARLSON,  Petitioner,  v.  SUPERIOR  COURT 
OF  ALAMEDA  COUNTY,  Respondent. 

Justice's  Coubt  —  Appeal  on  Questions  op  Law  —  Abbttrabt 
Dismissal  of  —  Jubisdiction  —  Cebtiorabi.  —  An  appeal  from  the 
Justice's  Court  taken  on  questions  of  law  alone  cannot  be  dismissed 
by  the  Superior  Court  on  the  ground  that  the  appeal  should  have 
been  taken  on  questions  of  law  and  fact,  if  the  statement  on 
appeal  contains  the  evidence  upon  which  the  question  of  law  in- 
volved in  the  appeal  was  raised  and  decided  in  the  Justice's  Court. 
Such  a  dismissal  is  in  excess  of  the  jurisdiction  of  the  Superior 
Court,  and  ^ill  be  annulled  on  certiorari. 

Application  for  a  writ  of  review.    The  facts  are  stated 
in  the  opinion  of  the  court. 

Wall  &  Collins,  for  Petitioner. 

McKee. —  The    writ    of    review    in    this    case    was 
granted  to  determine  whether  the  Superior  Court  of  Ala- 
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meda  County  pursued  its  jurisdiction  in  a  case  before  it  on 
appeal  from  "he  judgment  of  a  Justice's  Court 

The  case  appealed  was  an  action  of  claim  and  delivery 
brought  by  E.  F.  Herbert  against  C.  F.  Carlson,  a  constable, 
for  the  return  of  a  buzz-planer,  which  the  constable  had 
serzed  on  the  23d  of  February,  1886,  as  the  property  of 
A.  M.  Stoddard,  to  satisfy  an  attachment  issued  against 
Stoddard  in  favor  of  one  Higgins. 

In  the  action,  the  plaintiff  recovered  judgment  for  the 
return  of  the  buzz-planer,  or  its  value  if  a  return  could  not 
be  had,  and  costs. 

From  the  judgment,  Carlson  appealed  to  the  Superior 
Court  on  a  question  of  law.  The  question  was,  whether 
the  transfer,  by  which  the  plaintiff  claimed  title  to  the 
attached  property,  was  void  against  the  attaching  creditor 
upon  the  ground  that  it  was  not  accompanied  by  an  im- 
mediate delivery  and  followed  by  an  actual  change  of  pos- 
session of  the  buzz-planer.  It  was  contended  that  the  trans- 
fer was  void  upon  that  ground,  and  that  the  judgment 
appealed  from  was  erroneous  and  reversible. 

The  Superior  Court,  however,  held  that  the  statement 
on  appeal  was  insufficient  to  raise  the  question.  Upon  the 
hearing  of  the  case  it  made  the  following  order :  "  That  the 
statement  of  the  case  did  not  contain  sufficient  evidence 
to  enable  the  court  to  decide  whether  the  ground  of  ap- 
peal was  well  taken;  and  for  the  reason  that  the  appeal 
should  be  on  questions  of  law  and  fact,  this  court  dis- 
misses the  appeal." 

But  the  law  allowed  an  appeal  to  be  taken  on  ques- 
tions of  law  alone;  the  appeal  taken  upon  that  ground 
was  therefore  taken  according  to  law.  There  was  no 
question  that  the  appeal  was  not  properly  taken,  and  the 
question  whether  it  ought  to  have  been  taken  on  questions 
of  law  and  fact  was  not  a  question  within  the  appellate 
jurisdiction  of  the  court.  There  was  but  one  question 
before  the  court  as  the  ground  of  appeal;  and  upon  that 
the  appellant  was  entitled,   as  a  matter  of  right,  to  be 
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heard  if  the  statement  of  the  case  contained  the  evidence 
upon  which  the  question  was  raised  and  decided  in  the 
Justice's  Court 

All  the  evidence  necessary  for  the  determination  of  the 
question  was  contained  in  tlie  statement. 

The  statement  shows  that  Herbert,  the  plaintiff  in  the 
action,  claimed  the  property  which  was  attached  as  a 
portion  of  the  machinery  of  a  planing-mill,  known  as 
the  Enterprise  Mill,  which  consisted  of  a  two-story 
building  and  its  land  and  appurtenances,  together  with 
the  machinery,  including  the  buzz-planer.  The  basis  of 
the  claim  was  a  conveyance  of  the  mill  property,  exe- 
cuted and  delivered  on  the  1st  of  January,  1886,  by  A. 
M.  Stoddard,  the  attachment  debtor.  At  the  date  and 
delivery  of  the  conveyance,  A.  M.  Stoddard  was,  by  him- 
self and  his  tenant, —  his  brother,  A.  C.  Stoddard, —  in 
possession  of  the  property;  he  occupying  the  upper 
story  of  the  building  for  the  manufacture  of  furniture, 
and  his  tenant  the  lower  story,  in  which  he  carried  on 
the  business  of  the  planing  mill.  The  delivery  of  the 
deed  was  accompanied  by  a  delivery  of  the  keys  of  the 
upper  story  of  the  building;  but  except  as  to  the  legal 
effect  of  the  delivery  of  the  deed  and  keys,  there  was  no 
actual  exchange  of  the  possession  of  any  of  the  property 
described  in  the  conveyance.  The  original  owner  and 
attachment  debtor,  by  himself  and  tenant,  continued  in 
possession  of  all  the  property,  and  conducted  their  busi- 
ness in  the  same  way  and  under  the  same  arrangements 
as  before  the  conveyance,  except  that  the  attachment  debt- 
or took  a  lease  of  the  property,  which  he  held  from 
about  the  1st  of  January  until  about  the  1st  of  Febru- 
ary, 1886,  when  he  surrendered  it,  and  a  new  lease  of 
the  property  was  made  to  his  tenant,  under  whom  the 
attachment  debtor,  without  any  change  of  possession  of 
the  property,  continued  to  act  as  engineer  of  the  planing- 
mill,  and  had  ostensible  possession  and  use  of  the  buzz- 
planer  on  the  23d  of  February,  1886,  when  the  constable, 
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Carlson,  levied  upon  it  as  his  property  to  satisfy  the  at- 
tachment against  him. 

This  showing  was  sufficient  to  raise  the  particular 
point  of  law  upon  which  the  appeal  was  taken.  It  was 
the  question  which  was  raised  and  decided  at  the  trial  of 
the  case  in  the  Justice's  Court;  and  the  appeal  having 
been  taken  from  the  judgment  upon  that  alone,  it  was 
the  question  or  point  of  law  to  be  decided  upon  the 
appeal. 

The  appeal  vested  the  Superior  Court  with  jurisdic- 
tion to  hear  and  determine  the  question.  In  the  exer- 
cise of  that  jurisdiction,  the  court  could  not  decline  to 
determine  the  only  question  brought  by  the  statement  on 
appeal  within  its  jurisdiction  by  arbitrarily  ordering  a  dis- 
missal of  the  appeal  upon  the  ground  that  the  appeal  ought 
to  have  been  taken  on  questions  of  law  and  fact.  Such 
a  disposition  of  the  case  was  in  excess  of  the  jurisdic- 
tion of  the  court  with  reference  to  the  matter  on  appeal. 
{Hall  V.  Superior  Court,  68  Cal.  24;  Matthews  v.  Supe- 
rior Court,  68  Cal.  638.) 

Let  the  order  dismissing  the  appeal  for  the  reason  as- 
signed be  reversed,  and  the  cause  remanded  for  hearing 
and  determination  of  the  question  of  law  upon  which  the 
appeal  was  taken. 

Sharpstein,  J.,  concurred. 

Thornton,  J.,  concurred  in  the  judgment. 


632  Ex  PARTE  Shobert.  [Sup.  Ct. 

[No.  20219.    In  Bank.  —  September  14,  1886.] 

Ex  PARTE  EMIL  SHOBERT,  on  Habeas  Corpus. 

Lottery  Ticket  —  Bond  —  Time  op  Payment  Determined  by 
Chance  —  Premium  on  Bond.  —  The  petitioner  was  convicted  of 
selling  a  lottery  ticket.  The  supposed  lottery  ticket  was  one  of 
a  large  number  of  bonds  issued  by  the  city  of  Brussels.  The  bond 
in  question  is  numbered  387,  and  provided  that  the  holder  should 
be  entitled  to  the  repayment  of  the  principal,  with  interest  thereon. 
It  further  provided,  in  effect,  that  a  certain  number  of  the  bonds 
should  be  payable  each  year,  and  in  order  to  ascertain  what  par- 
ticular bonds  should  be  payable  during  a  given  year,  an  annual 
drawing  should  be  had,  and  the  bonds  bearing  the  numbers  drawn 
thereat  should  become  due  and  payable.  It  nirther  provided  that 
the  holders  of  bonds  bearing  the  first  forty  numbers  drawn  should 
be  paid  premiums  ranging  from  twenty-five  thousand  francs  for  the 
first  down  to  two  hundred  francs  for  the  last.  Held,  that  the 
bond  was  not  a  lottery  ticket  within  the  meaning  of  sections  319 
and  321  of  the  Penal  Code. 

Application  for  a  writ  of  habeas  corpus.  The  facts  are 
stated  in  the  opinion. 

Charles  B.  Darwin,  for  Petitioner. 

Lloyd  &  Wood,  for  Respondent 

Belcher,  C.  C. —  The  petitioner  was  accused  of  selling 
a  lottery  ticket  in  the  city  of  San  Francisco,  and  was 
tried  and  convicted.  The  complaint  against  him  con- 
tained a  copy  of  the  supposed  lottery  ticket;  and  it  ap- 
pears therefrom  to  have  been  one  of  seventy  thousand 
bonds  or  obligations,  for  one  hundred  francs  each,  which 
were  issued  by  the  city  of  Brussels  in  1853.  The  bond 
in  question  is  numbered  387,  and  provides  that  the 
holder  shall  be  entitled  to  the  repayment  of  his  capital, 
and  interest  thereon  at  the  rate  of  three  per  cent,  payable 
annually.  It  further  provides,  in  effect,  that  two  hun- 
dred of  the  bonds  or  obligations  shall  become  due  and 
payable  at  the  end  of  the  first  year,  two  hundred  and  six 
at  the  end  of  the  second  year,  and  two  hundred  and 
twelve  at  the  end  of  the  third  year,  etc.,  all  of  them  pay- 
able in  sixty-six  years. 
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To  ascertain  what  particular  bonds  are  payable  in  any 
one  year,  a  drawing  is  to  be  had  on  the  thirty-first  day 
of  December  of  each  year,  or  if  that  day  be  a  Sunday  or 
holiday,  on  the  evening  before,  and  the  bonds  bearing 
the  numbers  drawn  are  then  to  be  paid  on  the  thirty-first 
day  of  March  following.  It  is  further  provided  that  the 
holders  of  the  bonds  bearing  the  first  forty  numbers  drawn 
shall  be  paid  premiums,  ranging  from  twenty-five  thou- 
sand francs  for  the  first  down  to  two  hundred  francs  for 
the  last. 

Is  the  instrument  above  described  a  "ticket,  chance, 
share,  or  interest  in  or  depending  upon  the  event  of  any 
lottery,"  the  sale  of  which  in  this  state  is  prohibited  by  sec- 
tions 319  and  321  of  the  Penal  Code? 

In  Kohn  v.  Kochler,  96  N.  Y.  362,  a  similar  question 
was  before  the  Court  of  Appeals  of  New  York.  In  that 
case,  the  bond  in  question  was  one  of  certain  bonds  issued 
by  authority  of  the  government  of  Austria,  and  by  which 
that  government  obligated  itself  to  pay  the  principal  of 
the  bonds  with  interest  and  a  premium  named,  and  also 
any  additional  sum  which  the  holder  might  become  en- 
titled to  in  case  the  number  of  his  bond  drew  a  prize  in  a 
drawing  to  be  had  as  specified. 

The  court  said:  "The  evident  object  and  purpose  of 
the  government  in  issuing  the  bonds  was  to  obtain 
money  for  its  own  use  and  benefit.  According  to  the 
true  interpretation  of  the  instrument,  the  government, 
upon  receiving  the  money,  promises  to  pay  the  principal, 
interest,  and  premium  named,  and  in  addition  any  sum 
which  may  be  drawn  by  the  holder  of  the  bond,  in  ac- 
cordance with  the  rules  and  regulations  indorsed  thereon. 
This  additional  sum  depends  upon  a  contingency,  which 
is  to  be  decided  by  lot  or  chance.  Independent  of  this, 
the  amount  and  the  terms  are  fixed  by  conditions  of  the 
bond.  The  substance  of  the  transaction  relates  to  a  loan 
of  money  to  the  government,  and  the  provision  made  for 
its  payment.      This  is  the  main  object  and  purpose  for 
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which  authority  was  given  to  issue  the  bonds,  and  they 
were  disposed  of  evidently  having  this  in  view.  The 
provision  by  which  upon  a  certain  contingency  the 
holder  of  the  bond  might  receive  an  additional  sum  was 
no  doubt  an  inducement  held  out  for  the  purpose  of  ob- 
taining money  on  the  same,  but  it  did  not  constitute  the 
main  feature  and  the  substance  of  the  transaction  between 
the  government  and  the  purchaser  of  the  bond.  It  was 
a  mere  appendage  and  an  incident  to  its  main  purpose, 
by  means  of  which  the  holder  might  by  chance  receive  a 
larger  sum  than  the  principal  and  interest  which  the  bond 
itself  provided  for. 

"  In  loaning  money  upon  these  bonds,  the  holder  there- 
of ran  no  risk  of  loss,  if  the  principal  and  interest  were 
paid,  and  he  took  the  chances  which  might  arise  in  case 
it  should  be  determined  by  lot  that  his  bond  was  entitled 
to  a  larger  sum  than  the  principal,  interest,  and  premium, 
which  he  was  sure  to  get  in  any  event.  While  this  latter 
privilege  depended  upon  chance,  it  cannot,  we  think,  be  held 
upon  any  sound  theory  that  it  converted  the  bonds  into 
lottery  tickets,  and  imparted  to  the  loan  which  was  made 
thereon  the  character,  object,  and  accompaniments  of  a 
mere  lottery  scheme. 

"A  government  bond  of  the  character  of  the  one  in- 
volved in  this  action  does  not  come  within  the  mischief 
intended  to  be  remedied,  or  within  the  scope  and  pur- 
pose of  the  enactments  against  lotteries.  Such  an  in- 
strument is  not  named,  nor  is  it  within  the  purview  of 
the  statute  or  the  intention  of  the  law-makers.  These 
bonds  have  been  issued  by  several  of  the  governments 
of  other  countries,  and  in  no  sense  can  they  be  regarded 
as  being  within  the  inhibition  of  the  statutes  of  this  state, 
which  were  intended  to  suppress  lotteries  and  to  prevent 
citizens  from  indulging  in  this  species  of  gambling.  The 
bond  in  question  was  an  evidence  of  debt,  and  a  public 
security  of  a   foreign  government,  exposed  for  sale  the 
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same  as  other  securities  upon  which  money  is  loaned,  and 
its  sale  did  not  violate  the  provisions  of  the  statute  al- 
ready cited.  It  was  not  raffled  for  or  distributed  by  lot 
or  chance,  and  it  cannot  be  said  that  the  purchase  of  the 
same  by  the  plaintiff  was  within  the  provisions  of  section 
22  of  1  Revised  Statutes,  665." 

It  is  apparent  that  the  reasoning  in  that  case  exactly 
covers  this  case,  and  the  conclusions  reached,  we  think,  are 
correct. 

It  follows  that  the  petitioner  should  be  discharged  from 
custody. 

FooTE,  C,  and  Searls,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  the  petitioner  be  discharged. 

Myrick,  J.,  dissented. 


[No.  9818.     In  Bank.  —  September  15,  1886.] 

JOHN  HOWELL,  Respondent,  v.  JAMES  M.  THOMP- 
SON, Appellant. 

Appeal  —  Obdeb  Befusino  Change  op  Venue  —  Stat  of  Pro- 
CEEDiNQS.  —  Under  section  949  of  the  Code  of  Civil  Procedure, 
an  appeal  from  an  order  refusing  to  change  the  place  of  trial  does 
not  operate  to  stay  proceedings  m  the  lower  court. 

Id.  —  Judgment  Bendered  before  Beversal  of  Order.  —  Where  an 
order  refusing  to  change  the  place  of  trial  is  reversed  on  appeal, 
a  judgment  rendered  against  the  appellant  before  the  reversal  of 
the  order  will  be  revers^  on  an  appeal  therefrom  without  inquiring 
as  to  the  commission  of  errors  on  the  trial,  although  the  appel- 
lant may  have  appeared  at  the  trial  and  contested  the  right  of 
the  respondent  to  recover. 

Appeal   from  a  judgment   of  the   Superior  Court  of 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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D.  L.  Smoot,  for  Appellant. 

Charles  F.  Wilcox,  for  Respondent. 

McKiNSTRY,  J. —  On  the  twenty-sixth  day  of  March, 
1886,  it  was  adjudged  by  this  court  (Department  Two), 
on  appeal  from  an  order  of  the  Superior  Court  of  Santa 
Clara  denying  a  motion  of  the  defendant  that  the  action 
be  moved  for  trial  to  San  Francisco,  that  the  said  order 
be  reversed,  and  the  Superior  Court  of  Santa  Clara  was 
by  the  judgment  of  this  court  directed  to  make  and  enter 
an  order  granting  the  defendant's  motion  for  a  change  of 
the  place  of  trial. 

After  denying  the  motion  for  a  change  of  the  place  of 
trial  to  San  Francisco  County,  the  Superior  Court  of 
Santa  Clara  proceeded  to  try  the  action,  and  on  the  fif- 
teenth day  of  January,  1884,  made  and  entered  a  judg- 
ment therein  in  favor  of  the  plaintiff  and  against  the  de- 
fendant, from  which  judgment  the  defendant  has  ap- 
pealed. 

The  defendant  now  moves  this  court  that  the  judgment 
be  reversed  or  set  aside. 

In  Pierson  v.  McCahill,  23  Cal.  249,  it  was  held,  under 
the  provisions  of  the  former  practice  act,  that  an  appeal 
from  an  order  refusing  to  change  the  place  of  trial  stayed 
all  further  proceedings  in  the  court  below  till  the  appeal 
was  decided.  But  the  Code  of  Civil  Procedure  (sec.  949) 
provides  that  such  an  appeal  shall  not  of  itself  operate  a 
stay. 

In  People  ex  rel,  Scannell  v.  Whitney,  47  Cal.  584,  it  was 
held  that  an  appeal  from  an  order  denying  a  change  of 
venue  did  not  deprive  the  District  Court  of  jurisdiction  to 
proceed  and  try  the  action  in  such  sense  that  prohibition 
would  lie. 

This  court  has  jurisdiction  of  an  appeal  from  an  order 
denying  a  motion  to  change  the  place  of  trial;  and  there 
can  be  no  doubt  that  when  this  court  reverses  such  an 


Sept.  1886.]  Howell  v.  Thompson.  637 

order,  and  directs  that  the  court  below  shall  make  and 
enter  an  order  transferring  a  cause  for  trial  to  another 
county,  its  jurisdiction  includes  full  power  and  authority 
to  make  all  orders  or  judgments  necessary  to  render  effec- 
tual its  judgment  on  appeal  from  the  order  denying  the 
change  of  the  place  of  trial. 

Unless  the  judgment  can  be  set  aside  by  this  or  the  Su- 
perior Court,  "  the  party  appealing,"  as  was  said  in  Pierson 
V.  McCahill,  supra,  "  might  be  forced  to  a  trial  in  the  wrong 
county,  before  the  appeal  was  determined,  and  thus  he  would 
lose  all  benefit  from  his  appeal  in  case  the  order  should 
be  reversed." 

It  is  said  that  defendant  here  waived  his  right  to  rely 
on  his  motion  to  change  the  place  of  trial  by  appear- 
ing at  the  trial  in  Santa  Clara  and  contesting  the  plain- 
tiff's right  to  recover.  We  think  he  was  not  bound  to 
rely  upon  his  own  opinion  that  the  order  was  erroneous; 
and  as  we  have  seen,  section  949  of  the  Code  of  Civil  Pro- 
cedure provides  that  such  an  appeal  does  not  stay  the  trial 
in  the  court  below. 

It  may  be  suggested  that  the  motion  to  set  aside  the 
judgment  should  be  made  in  the  court  below.  Such  a 
course  might  or  might  not  be  regular,  but  as  the  judg- 
ment of  the  Superior  Court  has  been  brought  here  by  an 
appeal,  and  the  judgment  of  this  court  reversing  the  order 
denying  the  motion  to  change  the  place  of  trial  also  con- 
stitutes a  portion  of  our  records,  we  have  before  us 
all  the  existing  evidence  bearing  on  the  question  in- 
volved. 

If  the  iact  tliat  a  final  judgment  had  been  entered  by 
the  Superior  Court  had  been  made  to  appear  to  this 
court  when  the  appeal  from  the  order  refusing  a  change 
of  the  place  of  trial  was  heard,  this  court  could  have 
provided  in  its  judgment  reversing  the  order  for  setting 
aside  the  judgment  of  the  court  below.  This  without 
inquiring  whether  any  error  occurred  at  the  trial  of  the 
cause  below,  but  simply  because  the  order  of  this  court 
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would  be  of  no  avail  if  the  judgment  below  was  allowed  to 
stand. 

The  proceedings  of  the  court  below  with  respect  to  the 
motion  for  a  change  do  not  appear,  and  could  not  appear 
in  the  transcript  on  appeal  from  the  judgment,  since  the 
code  gives  a  direct  appeal  from  such  an  order,  and  it  can- 
not be  properly  reviewed  on  an  appeal  from  the  judgment. 
The  judgment  is  a  fact,  and  whenever  the  fact  is  made 
to  appear  either  to  this  court  or  to  the  Superior  Court, 
in  connection  with  a  previous  order  that  the  cause  be  trans- 
ferred to  another  county  for  trial,  the  judgment  should 
be  set  aside,  because  it  is  an  apparent,  if  not  a  real,  ob- 
stacle to  the  operative  effect  of  an  order  changing  the  trial 
to  another  county. 

Judgment  reversed. 

Ross,  J.,  Thornton,  J.,  McKee,  J.,  Morrison,  C.  J., 
Sharpstein,  J.,  and  Myrick,  J.,  concurred. 


[No.  20236.    In  Bank.  —  September  15,  1886.] 

Ex  PARTE  FRANK  JAYNES,  on  Habeas  Corpus. 

Contempt  —  Refusal  op  Telegraph  Employee  to  Pboduce  Mes- 
sages—  Subpoena  Duces  Tecum.  —  An  employee  of  a  telegraph 
company,  having  charge  of  messages,  transmitted  by  it,  is  not 
guilty  of  contempt  for  refusing  to  obey  a  subpcena  duces  tecum 
commanding  him  to  search  for  and  produce  all  messages  from  and 
to  a  large  number  of  persons  therein  named,  between  specified 
dates.  The  subpoena  must  identify  the  particular  messages  re- 
quired. 

Application  for  a  writ  of  habeas  corpus.  The  petitioner 
is  an  employee  of  the  Western  Union  Telegraph  Com- 
pany, having  charge  of  all  telegrams  transmitted  from  or 
received  at  the  offices  of  the  company  in  the  cities  of 
San  Francisco  and  Oakland,  and  the  town  of  San  Rafael, 
in  the  state  of  California.  On  the  3d  of  February,  1886, 
a  subpoena  duces  tecum  was  regularly  issued  out  of  the 
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Superior  Court  of  the  city  and  county  of  San  Francisco, 
in  an  action  there  pending,  commanding  him  to  search 
for  and  produce  any  and  all  telegrams  transmitted  to  or 
from  such  places  by  a  large  number  of  persons  therein 
named,  between  specified  dates.  This  the  petitioner  re- 
fused to  do  unless  the  particular  messages  sought  were 
identified.  For  his  refusal,  he  was  adjudged  guilty  of  con- 
tempt of  court,  and  committed  to  jail.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

P.  G.  Galpin,  for  Petitioner. 

The  Court. —  The  petitioner  was  served  with  subpoena 
duces  tecum,  requiring  him  to  produce  telegraphic  mes- 
sages, but  there  was  nothing  to  point  his  attention  to  any 
particular  message  or  messages;  he  was  required  to  search 
for  and  produce  all  messages  from  a  number  of  persons 
to  many  other  persons  between  certain  specified  dates. 
The  service  of  the  subpoena  was  an  evident  search  after 
testimony.  The  petitioner  was  not  bound  to  respond,  and 
committed  no  contempt  in  failing  to  examine  the  papers 
under  his  control,  to  ascertain  if  any  such  messages  had 
been  sent  or  received. 

The  petitioner  is  discharged. 


[No.  11206.     Department  Two.  —  September  16,  1886.] 

ISABELLA  B.  BIVEN,  Respondent,  v.  I.  S.  BOST- 
WICK,  Appellant. 

Pleading  —  Allegation  of  Time  of  Promise  —  Evidence.  —  In  an 
action  to  enforce  a  promise  alleged  to  have  been  made  by  the  de- 
fendant on  a  certain  day,  the  plaintiff  is  entitled  to  recover  upon 
proof  that  the  promise  was  made  at  any  time  before  the  com- 
mencement of  the  action.  He  need  not  prove  that  it  was  made  on 
or  about  the  time  alleged  in  the  complaint. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  L.  Dudley,  for  Appellant. 

/.  H.  Budd,  and  /.  A.  Louthit,  for  Respondent 

Thornton,  J. —  This  action  is  brought  on  a  promise  by 
the  defendant  to  pay  over  a  sum  of  money  in  his  hands  to 
the  plaintiff. 

The  questions  presented  relate  mainly  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  of  the  jury  on  cer- 
tain special  issues  submitted  to  it.  The  evidence,  in  our 
judgment,  was  sufficient  for  that  purpose. 

The  defendant  requested  the  court  to  instruct  the  jury 
as  follows: — 

This  action  is  brought  to  enforce  a  special  promise  al- 
leged to  have  been  made  by  the  defendant  to  Jesse  A. 
Mitchell  to  pay  a  certain  indebtedness  from  said  Mitchell 
to  the  plaintiff  in  this  action;  and  before  the  plaintiff  can 
recover,  you  must  be  satisfied  from  the  evidence  that  the 
defendant,  at  or  about  the  time  charged  in  the  complaint, 
"  promised  the  said  Mitchell  to  pay  to  the  plaintiff  the 
amount  or  residue  left  in  the  hands  of  Bostwick  after  pay- 
ing to  himself  the  amount  secured  by  the  mortgage  of 
Mitchell  to  Bostwick." 

The  instruction  was  refused,  and  defendant  excepted. 

The  plaintiff  was  entitled  to  recover  if  the  promise  was 
made  at  any  time  before  the  commencement  of  the  action. 
It  need  not  have  been  made  at  or  about  the  time  charged 
in  the  complaint.  The  court  did  not,  therefore,  err  in  re- 
fusing the  instruction  asked.  There  is  no  error  in  the 
record. 

Judgment  and  order  affirmed. 

McKee,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.  20216.    Department  One.  —  September  18,  1886.] 

THE  PEOPLE,  Respondent,  v,  HARRY  FRANKLIN, 
Appellant. 

Cboiihal  Law  —  Assault  with  Deadly  Weapon  with  Intent  to 
MuBDEB  —  Conviction  fob  Lebseb  Offense  —  Instruction.  —  In 
a  prosecution  for  an  assault  with  a  deadly  weapon  with  intent  to 
murder,  the  omission  of  the  court  to  instruct  the  jury  as  to  its 
power  to  convict  for  a  lesser  crime  necessarily  included  in  the 
charge  is  not  error,  if  the  evidence  would  not  warrant  a  conviction 
for  the  lesser  crime,  or  if  a  request  for  such  an  instruction  was 
not  made  by  the  defendant. 

Id.  —  Evidence  of  Dbunkenness  —  ADHissisiLnT  of  —  Must  be 
Received  with  Caution.  —  In  such  a  case,  evidence  of  the  drunk- 
enness of  the  defendant  must  be  received  by  the  jury  with  great 
caution,  and  can  be  considered  by  them  only  for  the  purpose  of 
determining  the  degree  of  the  crime  by  showing  that  his  mental 
condition  at  the  time  of  the  assault  incapacitated  him  from  de- 
liberately forming  an  intention  to  murder;  but  it  cannot  be  con- 
sidered in  determining  whether  he  committed  an  assault  with  a 
deadly  weapon  with  intent  to  inflict  great  bodily  harm. 

Id.  —  Deadly  Weapon  Defined.  —  A  deadly  weapon  is  one  likely 
to  produce  great  bodily  harm.    A  knife  may  be  such  a  weapon. 

Appeal  from  a  judgment  of  the   Superior  Court  of 
Napa  County,  and  from  an  order  refusing  a  new  trial. 

The  sixth  instruction  was  to  the  effect  that  the  drunk- 
enness of  the  defendant  at  the  time  of  the  commission 
of  the  crime  was  no  excuse  therefor,  and  evidence  there- 
of should  be  received  with  great  caution,  and  could  only 
be  considered  for  the  purpose  of  determining  the  degree 
of  the  crime  by  showing  that  the  mental  condition  of 
the  defendant  at  the  time  of  the  assault  was  such  that  he 
was  incapable  of  *  deliberately  -forming  an  intention  to 
murder;  but  that  in  determining  whether  the  defendant 
committed  an  assault  with  a  deadly  weapon  with  intent 
to  inflict  great  bodily  harm,  evidence  of  his  intoxication 
could  not  be  considered.  The  ninth  instruction  was  to 
the  effect  that  a  deadly  weapon  is  one  likely  to  produce 
great  bodily  harm,  and  that  the  knife  with  which  the 
assault  in  question  was  committed  was  such  a  weapon. 
The  further  facts  are  stated  in  the  opinion  of  the  court. 
It— TTO  Ten 
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Pinney  &  Gesford,  for  Appellant. 

Attorney-General  Marshall,  and  Henry  Hogan,  for  Re- 
spondent. 

Ross,  J. —  The  defendant  was  charged  by  information 
with  the  crime  of  assault  with  a  deadly  weapon  with  in- 
tent to  murder  one  Hemmenway,  and  was  convicted  of 
assault  with  a  deadly  weapon  with  intent  to  do  great  bodily 
harm. 

The  case  shows  that  defendant,  while  very  drunk,  as- 
saulted and  cut  with  a  knife  the  said  Hemmenway,  who 
was  a  stranger  to  him,  and  whom  he  casually  met  on  a 
railroad  track. 

It  is  objected  on  the  part  of  the  appellant  that  the  court 
below  erred  in  its  eighth  instruction,  in  that  it  omitted  to 
inform  the  jury  that  they  might  find  defendant  guilty  of 
a  simple  assault.     The  instruction  reads: — 

"  If,  after  a  due  and  careful  consideration  of  all  the  evi- 
dence, you  entertain  a  reasonable  doubt  of  the  guilt  of 
the  defendant  upon  the  charge  of  an  assault  with  intent 
to  commit  murder,  it  will  be  your  duty  then  to  inquire 
as  to  whether  he  may  be  guilty  of  any  lesser  offense  nec- 
essarily included  therein.  There  is  one,  as  follows:  as- 
sault with  a  deadly  weapon,  which  is  an  assault  committed 
upon  the  person  of  another  with  a  deadly  weapon  or  in- 
strument, or  by  any  means  or  force  likely  to  produce  great 
bodily  injury." 

The  objection  is  not  well  taken,  for  two  reasons:  in 
the  first  place,  because  upon  the  evidence  defendant  could 
not  have  been  properly  convicted  of  a  simple  assault,  and 
the  court  was  therefore  right  in  omitting  to  instruct  in 
respect  to  that  offense;  and  secondly,  if  defendant  wanted 
the  attention  of  the  jury  specifically  called  to  each 
of  the  lesser  crimes  necessarily  included  in  the  charge 
set  out  in  the  information,  he  should  have  requested  the 
court  to  do  so,  which  he  does  not  appear  to  have 
done. 
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The  sixth  instruction,  in  respect  to  the  intoxication  of 
the  defendant,  was  substantially  correct.  {People  v.  Lewis, 
36  Cal.  531;  People  v.  Williams,  43  Cal.  344;  People  v. 
Ferris,  55  Cal.  588;  People  v.  Turner,  65  Cal.  640.) 

The  ninth  instruction  was  in  accordance  with  the  ruling 
of  this  court  in  People  v.  Fuqua,  68  Cal.  247,  and  was 
correct. 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 


[No.  20212.    Department  One.  —  September  18,  1886.] 

THE  PEOPLE,  Respondent,  v,  FRANK  CARRILLO. 

Appellant. 

Criminal  Law  —  Grand  Larceny  —  Erroneous  Instruction. — 
In  a  prosecution  for  grand  larceny,  an  instruction,  quoted  in  the 
opinion,  to  the  effect  that  the  jury  might  find  the  defendant  guilty, 
although  they  might  not  be  entirely  satisfied  that  he,  and  no 
other  person,  committed  the  alleged  offense,  held,  erroneous. 

Id.  —  Failure  to  Keducb  Instructions  to  Writing.  —  In  a  crim- 
inal prosecution,  the  giving  of  oral  instructions  to  the  jury,  which 
are  not  reduced  to  writing  either  by  the  judge  or  any  other  per- 
son, nor  taken  down  by  the  short-hand  reporter,  is  error. 

Appeal  from  a  judgment  of  the  Superior  Court  of  So- 
noma County,  and  from  an  order  refusing  a  new  trial. 

The  defendant  was  convicted  on  circumstantial  evidence 
of  the  crime  of  grand  larceny.  The  further  facts  are  stated 
in  the  opinion  of  the  court. 

/.  r.  Campbell,  and  /.  T,  Noon,  for  Appellant. 

Attorney-General  Marshall,  and  Darwin  C.  Allen,  for  Re- 
spondent. 

McKiNSTRY,  J.  —  In  the  margin,  opposite  to  instruc- 
tion No.  5  requested  by  the  prosecution,  the  judge  of 
the  Superior  Court  wrote,  "  Given,  —  the  word  *  possible ' 
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inserted  in  reading  in  two  places."  There  is  nothing  to 
indicate  where  the  word  was  inserted  "  in  reading."  The 
instruction  to  that  extent  was  not  in  writing;  because  there 
is  no  evidence  in  writing  of  the  instruction  as  actually  given. 
But  it  is  not  necessary  to  say  that  for  this  reason  alone  the 
judgment  should  be  reversed. 

As  reduced  to  writing,  the  instruction  is  as  follows : — 

1  "  The  jury  must  be  satisfied  from 

2  the  evidence  of  the  guilt  of  the 

3  defendant  beyond  a  reasonable 

4  doubt  before  they  can  legally  find 

5  him  guilty  of  the  crime  charged 

6  against  him ;  but  in  order  to  justi- 

7  fy  the  jury  in  finding  the  de- 

8  fendant  guilty  of  said  crime,  it 

9  is  not  necessary  that  the  jury 

10  should  be  satisfied  from  the  evidence 

11  beyond  the  possibility  of  a  doubt 

12  All  that  is  necessary  in  order  to 

13  justify  the  jury  in  finding  the  de- 

14  fendant  guilty  is  that  they  shall 

15  be  satisfied  from  the  evidence  of  the 

16  defendant's  guilt  to  a  moral  cer- 

17  tainty  and  beyond  a  reasonable 

18  doubt,  although  they  may  not  be  en- 

19  tirely  satisfied  (beyond  a  possible  doubt)  from  the  evi- 
dence 

20  that  the  defendant,  and  no  other 

21  or  different  person,  committed  the 

22  alleged  offense;  and  if  the  jury 

23  are  satisfied  from  the  evidence 

24  beyond  a  reasonable  doubt 

25  that  the  defendant  committed 

26  the  crime  charged  against  him, 

27  they  are  not  legally  bound  to 

28  acquit  him  because  they 

29  may  not  be  entirely 
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30  satisfied  that  the  defendant, 

31  and  no  other  or  different 

32  person,  committed  the  alleged 

33  offense." 

The  instruction  was  erroneous.  {People  v.  Brown,  56 
Cal.  405 ;  People  v.  Kerrick,  52  Cal.  446 ;  People  v.  Padillia, 
42  Cal.  5S5;  People  v.  Phipps,  39  Cal.  326.) 

The  insertion  of  the  words  "  beyond  a  possible  doubt," 
inserted  in  line  19,  still  left  it  to  the  jury  to  find  the  de- 
fendant guilty,  although  they  might  not  be  "  entirely  satis- 
fied that  the  defendant,  and  no  other  person,  committed  the 
alleged  offense." 

But  the  court  did  not  simply  read  the  instruction  as 
reduced  to  writing,  but  accompanied  the  reading  with  other 
oral  language  claimed  to  modify  and  render  unobjectionable 
the  written  charge.  Such  oral  language  was  not  reduced 
to  writing  "  by  the  judge  or  any  one  else,  nor  was  it  taken 
down  by  the  short-hand  reporter." 

The  bill  of  exceptions  shows  that  the  judge  read  the 
instruction  down  to  and  including  the  word  "  satisfied," 
in  line  30,  and  then  said  "  beyond  all  possible  doubt " ; 
after  which  he  proceeded  to  read  the  rest  of  the  instruction 
as  written.  This  was  error.  (People  v.  Hersey,  53  Cal. 
675,  and  cases  there  cited.) 

Judgment  and  order  reversed,  and  cause  remanded  foi  a 
new  trial. 

Ross,  J.,  and  Myrick,  J.,  concurred. 
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[No8.   11461,  11462,   11463.  — Department  One.  —  September  18,  1886.] 

KERN  VALLEY  WATER  COMPANY,  Respondent, 
V.  DALLAS  McCORD  et  al.,  Appellants. 

CHARLES  LUX  et  al.,  Respondents,  v.  STINE 
CANAL  COMPANY,  Appellant. 

HENRY  MILLER  et  al.,  Respondents,  v.  DALLAS 
McCORD  ET  AL.,  Appellants. 

Change  op  Venue  —  Disqualification  of  Judge  —  Receipt  of 
Genebal  Retainer.  —  A  change  of  the  place  of  trial  may  be  had 
on  the  ground  that  the  judge  of  the  court  in  which  the  action  was 
brought  had  received  a  general  retainer  from  one  of  the  parties. 

Appeals  from  orders  of  the  Superior  Court  of  Kern 
County  changing  the  place  of  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  T,  Haggin,  and  Garbcr,  Thornton  &  Bishop,  for 
Appellants. 

Stetson  &  Houghton,  for  Respondents. 

Ross,  J.  —  These  cases  have  been  argued  and  submitted 
together.  They  are  appeals  from  orders  changing  the  place 
of  trial,  —  the  motion  in  that  behalf  in  each  case  being 
based  upon  the  alleged  disqualification  of  the  presiding 
judge. 

It  is  urged  for  the  appellants  that  the  affidavits  did  not 
show  or  tend  to  show  that  the  judge  was  disqualified ;  and 
further,  that  it  was  not  competent  for  him  to  pass  upon  the 
question  of  his  own  disqualification. 

In  respect  to  two  of  the  cases,  —  Nos.  11462  and  11463, 
—  the  judge  stated  from  the  bench  that  he  had  received 
a  general  retainer  from  one  of  the  parties  defendant,  and 
therefore  considered  himself  disqualified  to  sit  in  judg- 
ment in  the  cases,  and  accordingly  made  the  order  of 
transfer.  Although  the  cases  may  not  perhaps  come 
within    the    strict    letter    of    the    statute    which    provides. 
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among  other  things,  that  no  judge  shall  sit  or  act  as  such 
in  any  action  or  proceeding  **  when  he  has  been  attorney 
or  counsel  for  either  party  in  the  action  or  proceeding," 
we  do  not  think  an  order  of  transfer  made  upon  the  ground 
that  the  judge  had  been  under  a  general  retainer  from  one 
of  the  parties  should  be  reversed,  but  on  the  contrary,  should 
meet  with  approval 

In  respect  to  the  other  case,  however,  —  No.  11461, — 
no  such  ground  existed,  nor  indeed  any  ground,  for  its 
transfer.  The  county  of  Kern  being  the  proper  county, 
and  the  judge  of  that  county  not  being  in  any  way  dis- 
qualified, the  order  changing  the  place  of  trial  should  not 
have  been  made. 

In  cases  numbered  respectively  11462  and  11463,  order 
affirmed,  and  in  case  numbered  11461  the  order  is  re- 
versed. 

Myrick,  J.,  and  McKinstry,  T.,  concurred. 

Hearing  in  Bank  denied. 
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ABANDONMENT.    See  Insurance,  5;  Mechanic's  Lien,  3. 

ABATEMENT.    See  Ahendhentb,  6;  Judombnt,  5;  Nuisance. 

ACCEPTANCE.    See  Contract,  8;  Dedication,  1,  2;  Vendor  and  Ven* 
dee,  1. 

ACCOUNTING.    See  Amendments,  6;  Appeal,  2,  8;  Partnership,  1. 

ACKNOWLEDGMENT.    See  Statute  of  Limitations,  1. 

ACQUIESCENCE.    See  Trust,  11. 

ADVERSE  POSSESSION. 

1.  Title  Acquired  by  —  Payment  op  Taxes  Essential.  —  Under  sec- 
tion 325  of  the  Code  of  Civil  Procedure,  the  title  to  a  piece  of  land 
forming  part  of  a  larger  tract,  which  is  assessed  as  an  entirety  to 
the  real  owner,  cannot  be  acquired  by  adverse  possession  unless 
the  adverse  claimant  pays  or  offers  to  pay  the  taxes  on  the  land  in 
his  possession.  —  McNoble  v.  JustinianOf  395. 

2.  Grantor  and  Grantee  —  Adverse  Possession  by  Grantor  —  Sub- 
sequently Acquired  Title.  —  A  grantor  of  land  who  remains  in 
the  adverse  possession  thereof  for  the  period  prescribed  by  the 
statute  of  limitations  obtains  a  title  as  against  his  grantee,  and  a 
title  subsequently  acquired  by  him  inures  to  his  benefit,  and  not 
to  the  benefit  of  the  grantee.  —  Garabaldi  v.  Shattuck,  511. 

See  Amendments,  2;  Evidence,  28;  Statute  of  Limitations,  2, 
3;  Tenants  in  Common;  Trust,  7;  Van  Ness  Ordinance,  1. 

AFFIDAVIT.    See   Continuance;    Estate   or   Decedent,    13;    Sum- 
mons, 1-5. 

AFFIDAVIT  OF  MERIT. 

1.  Practice  —  Requisite  Statements  of  —  Setting  Aside  Judgment 
BY  Default.  —  On  motion  by  a  defendant  to  set  aside  a  judgment 
by  default,  the  afl[idavit  of  merits  must  state  that  he  has  fully  and 
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AFFIDAVIT  OF  MERITS  (Ck>ntiiiued). 

fairly  stated  the  facts  of  the  case  to  his  counsel.  A  statement  in 
the  affidavit  that  he  has  fully  stated  the  facts  of  his  defense  to  his 
counsel  is  insufficient.  —  Morga/n  v.  McDonald,  32. 

2.  CJouKT  CANNOT  WAIVE  Pboper  ArFiDAviT.  —  On  sueh  a  motion  the 
court  has  no  authority  to  waive  a  proper  affidavit  of  merits.  —  Id. 

AGENCY. 

1.  Agent  fob  Coixection  —  Release  op  Debt  by  Principal  —  Proh- 
issoRT  Note  —  Action  on  bt  Agent.  —  Where  the  owner  of  a 
promissory  note  delivers  it  indorsed  in  blank  to  another,  with  power 
to  manage,  transfer,  or  dispose  of  it,  under  an  agreement  whereby 
its  proceeds  are  to  be  equally  divided  between  them,  the  transferee 
is  a  mere  agent  for  collection,  and  a  release  of  the  note  subsequently 
executed  by  the  owner  to  the  payee  is  a  defense  to  an  action  against 
him  by  the  agent.  —  Flanagan  v.  Broicn,  254. 

2.  Power  Coupled  with  Interest  —  Revocation  op  Agency  —  Con- 
sideration. —  In  such  a  case,  the  power  of  the  agent  is  not  coupled 
with  an  interest  within  the  meaning  of  section  2356  of  the  Civil 
Code,  and  may  be  revoked  by  the  principal,  notwithstanding  the 
contract  of  agency  was  founded  upon  a  valuable  consideration.  —  Id. 

3.  Power  of  Attorney  —  Revocation  —  Interest  of  Agent  —  Con- 
.  siDERATioN.  —  A  powcT  of  attorney,  although  expressly  stipulated 

to  be  irrevocable,  may  be  revoked  at  the  will  of  the  principal,  if 
the  agent  has  no  interest  in  its  execution,  and  there  is  no  valid 
consideration  therefor.  —  Frink  v.  Roe,  296. 

4.  Power  when  Irrevocable.  —  Where  a  power  of  attorney  is  given 
for  a  valuable  consideration,  or  is  coupled  with  an  interest,  or  is 
part  of  a  security  for  the  payment  of  money  or  the  performance  of 
some  other  lawful  act,  it  is  irrevocable,  whether  so  expressed  upon 
its  face  or  not.  —  Id. 

5.  Death  of  Principal.  —  The  death  of  the  principal  revokes  a  power 
of  attorney,  except  where  the  power  is  coupled  with  an  interest  in 
the  thing  actually  vested  in  the  agent.  —  Id. 

6.  Power  Coupled  with  Interest  Defined.  —  To  constitute  a  power 
coupled  with  an  interest,  the  interest  must  be  in  the  subject-matter 
over  or  concerning  which  the  power  is  to  be  exercised;  an  interest 
in  that  which  is  to  be  produccMi  by  the  exercise  of  the  power  is  not 
sufficient.  —  Id. 

7.  Power  to  Sell  Realty  —  Interest  of  Agent  in  Subject-matter. 
—  An  agent  to  sell  real  property  has  not  a  power  coupled  with  an 
interest,  unless  the  instrument  containing  the  power  gives  him  such 
an  interest  or  estate  in  the  land  as  will  entitle  him  to  execute  the 
power  in  his  own  name.  —  Id. 

8.  Fraudulent  Conveyance  by  Agent  —  When  not  Void.  —  Where  a 
sale  of  real  estate  is  made  by  an  agent  under  a  power  authoridnff 
him  to  sell  and  convey,  and  it  appears  upon  the  face  of  the  deed 
when  compared  \yith  the  power  that  he  has  complied  with  the  re- 
quirements of  the  latter,  the  legal  title  will  pass  to  the  grantee, 
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AGENCY  (Ckmtinued). 

and  remain  in  him  and  those  holding  under  him  until  set  aside  by 
a  court  of  equity,  notwithstanding  the  agent  may  have  violated  his 
duty  to  the  principal  by  fraudulent  practices  which  do  not  appear 
in  the  deed.  —  Id. 

9.  CoifVETAif cs  IN  Excess  of  Authority  —  When  Void.  —  If,  on  the 
contrary,  the  agent  acts  without  and  in  excess  of  the  authority 
conferred  upon  nim,  and  his  want  of  authority  is  apparent  upon 
the  face  of  the  record,  his  attempted  action  is  void,  and  a  convey- 
ance under  such  circumstances  is  not  simply  voidable,  but  absolutely 
void,  and  advantage  may  be  taken  of  it  in  whatever  court  or  pro- 
ceeding it  may  be  proffered  as  a  basis  of  title.  — Id, 

10.  RXOOBDIICG    POWKB    OF    ATTORNXT  —  NOTICS    TO    SUBSBQUSNT    PUB- 

CHA8EBS.  —  A  ^wer  of  attorney  to  sell  and  convev  real  estate,  if 
duly  recorded,  is  notice  to  subsequent  purchasers  dealing  with  the 
agent,  in  relation  to  the  property,  of  the  terms  of  the  agency.  —  Id. 

11.  EviDBNCB  TO  Show  Imteuest  or  Agent.  —  The  action  was  brought 
to  recover  the  possession  of  certain  land  originally  owned  by  one 
Rising,  who  conveyed  it  by  an  absolute  deed  to  one  Hodgdon.  At 
tne  time  of  the  conveyance,  Hodgdon  executed  to  Rising  a  power  of 
attorney  authorizing  him  to  sell  and  convey  the  land.  The  plain- 
tiff claims  title  under  a  deed  executed  by  Rising,  as  the  attorney  in 
fact  of  Hodgdon,  after  the  death  of  the  latter.  Beld,  that  parol 
evidence  was  inadmissible  to  show  that  the  power  given  to  the  at- 
torney was  coupled  with  an  interest  in  the  land,  or  that  he  retained 
an  interest  therein  after  the  execution  of  his  deed  to  Hodgdon. 
— /d. 

12.  Evidence  to  Interpbet  ob  Enlarge  Powebs.  —  Parol  evidence  is 
admissible  to  interpret  the  powers  conferred  by  a  power  of  at- 
torney, but  not  for  the  purpose  of  enlarging  them  or  conferring 
others  not  enumerated.  —  Id. 

13.  PowEB  TO  Sell  —  Agent  cannot  Sell  in  Payment  of  his  Own 
Debts  —  Notice  by  Pubchaseb.  —  An  agent  authorized  to  sell  and 
convey  the  property  of  his  principal  cannot,  as  against  the  prin- 
cipal, convey  it  in  trust  for  the  payment  of  his  own  debts  to  one 
who  has  notice  of  the  terms  of  the  agency.  —  Id. 

See  Libel;  Subbties. 
AGREEMENT.    See  Contbact. 
ALIENS.    See  Estate  of  Decedent,  3,  4. 
ALIMONT.    See  Appeal,  4,  5. 
AMBIGUITY.    See  Nuisance,  3;  Slanihb,  2. 

AMENDMENTS. 

1.  Amendments  —  Joinder  of  Pebsonal  Repbbsbntative.  —  Where 
a  general  leave  to  amend  has  been  obtained,  the  plaintiff  has  a 
right  to  join  other  proper  parties  as  defendants  without  special 
permission  so  to  do.  —  Louvall  v.  Oridley,  507. 
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AMENDMENTS  (Continued). 

2.  Change  of  Natube  of  Action —  Misjoinder  of  Causes  of  Action. 
—  The  action  was  brought  to  quiet  title  to  certain  land.  The 
original  complaint  alleged  that  the  plaintiff's  devisor  was  the  owner 
of  the  land,  and  conveyed  the  same  by  a  deed  absolute  in  form  to 
one  Gridley  in  1866;  that  the  deed  was  intended  as  a  mortgage  to 
secure  an  indebtedness,  which  had  subsequently  been  fully  paid; 
that  Gridley  promised  to  reconvey  the  property,  but  died  without 
having  done  so.  It  was  further  alleged  that  the  deed  constituted 
a  cloud  on  the  title  of  the  plaintiff.  The  widow  and  children  of 
Gridley  were  made  parties  defendant.  The  plaintiff  subsequently 
filed  an  amended  complaint,  making  the  administratrix  of  the  es- 
tate of  Gridley  also  a  defendant;  and  further  alleging  that  the 
plaintiff's  devisor  remained  in  the  actual,  open,  notorious,  unin- 
terrupted, and  exclusive  possession  of  the  land,  claiming  the  same 
as  his  own,  and  adversely  to  every  other  right,  from  the  time  of 
the  execution  of  the  deed  until  his  death  in  1883.  The  praver  was 
for  a  decree  establishing  the  ownership  of  the  plaintiff  to  the  land, 
and  that  the  defendants  had  no  right  or  title  therein;  that  the 
deed  be  declared  a  mortgage  and  canceled  of  record,  and  that  the 
title  of  the  plaintiff  be  quieted.  Beldy  on  demurrer  and  motion  to 
strike  out,  that  the  amended  complaint  did  not  materially  change 
the  nature  of  the  action,  and  that  several  causes  of  action  were  not 
improperly  joined.  —  Id, 

3.  Pleadings  —  Discontinuance  of  Parties  —  Change  of  Natubb 
OF  Action.  —  The  action  was  originally  brought  by  several  plain- 
tiffs against  the  defendant  Walker  and  others,  to  restrain  Walker 
from  interfering  with  certain  water  rights  owned  by  the  plaintiff, 
Ware.  The  defendants  other  than  WaUcer  were  joined  as  such  be- 
cause they  refused  to  become  plaintiffs.  An  amended  complaint 
was  subsequently  filed,  in  which  Ware  alone  was  named  as  plain- 
tiff, and  Walker  as  defendant.  Beldy  that  the  amended  complaint 
did  not  change  the  nature  of  the  action.  —  Ware  v.  Walker,  591. 

4.  Practice  —  Amendment  to  Answer.  —  The  refusal  to  allow  a  de- 
fendant to  file  an  amended  answer  setting  up  matters  which  could 
be  proved  under  the  averments  of  the  original  answer  is  not  er- 
roneous.—  Edgar  v.  Stevenson,  286. 

6.  Amendment  to  Answer  —  Pendency  of  Prior  Action  —  Discre- 
tion. —  Permitting  the  defendant  at  the  close  of  the  trial  to  amend 
his  answer  by  setting  up  the  pendency  of  another  action  involving 
the  same  cause  of  action,  heldy  not  an  abuse  of  discretion  under  the 
circumstances  of  the  case.  —  Coubrough  v.  Adams,  374. 

6.  Prior  Action  for  Accounting  —  Subsequent  Action  on  Certain 
Items.  —  The  pendency  of  an  action  for  an  accounting  may  be 
pleaded  in  abatement  of  a  subsequent  action  between  the  same 
parties  founded  on  one  or  more  items  involved  in  the  prior  action. 
—  Zd. 

See  Judgment,  2;  New  Trial,  4. 

APPEAL. 

1.  Contempt  Proceedings.  —  No  appeal  lies  from  an  order  dismissing 
a  proceeding  for  an  alleged  contempt  of  court  —  Sanoheg  ▼.  lieHh 
man,  210. 
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APPEAL  (Continued). 

2.  Review  of  Obdeb  Setting  aside.  —  An  order  setting  aside  a  decree 
settling  the  final  account  of  an  executor,  although  not  directly  ap- 
pealable, may  be  reviewed  on  an  appeal  by  the  executor  from  a 
subsequent  decree  settling  his  final  account.  —  Estate  of  Cahalan, 
604. 

3.  Appeal  fbom  Judgment  —  Second  Appeal  is  Void  —  Dismissal. 

—  Where  an  appeal  from  a  judgment  has  been  regularly  taken  and 
perfected  by  an  undertaking,  and  is  pending  in  the  Supreme  Court, 
a  second  appeal  from  the  judgment,  attempted  to  be  token  by  the 
same  party,  is  nullity,  and  will  be  dismissed.  —  Brovcn  v.  Plummer, 
mer,  337. 

4.  Divorce  —  Alimony  and  Counsel  Fees  —  Certificate  to  Iden- 
tity OF  Papers.  —  On  an  appeal  from  an  order  for  counsel  fees 
and  alimony,  made  pendente  lite  in  an  action  of  divorce,  the  cer- 
tificate of  the  trial  judge  is  a  sufficient  identification  of  the  pnncrs 
used  on  the  hearing  of  the  motion.  —  Schammel  v.  Schammel,  72. 

5.  Motion  to  Dismiss  Appeal  —  Certificate  may  be  Filed  on  Hear- 
ing.—  If  the  transcript  fails  to  contain  such  a  certificate  or  other 
evidence  of  identification,  and  a  motion  is  made  to  dismiss  the  ap- 
peal on  that  ground,  the  appellant  may  cure  the  omission,  u  der 
rule  13  of  the  Supreme  Court,  by  presenting  and  filing  at  the  hear- 
ing of  the  motion  to  dismiss  a  certificate  of  the  judge  to  the  iden- 
tity of  the  papers.  —  Id. 

6.  Error  in  Admission  of  Evidence  —  Exception  —  Specification 
OF  Error.  —  Alleged  error  in  the  admission  of  evidence  will  not  be 
reviewed  on  appeal,  unless  the  record  shows  that  the  evidence  was 
objected  to,  and  an  exception  reserved  at  the  trial,  notwithstanding 
the  statement  on  motion  for  a  new  trial  specifies  the  admission  of 
the  evidence  as  one  of  the  errors  on  which  the  party  moving  would 
rely.  —  Alameda  Macadamizing  Co,  v.  Williams,  534. 

7.  Criminal  Law  —  Transcript  must  Show  Service  of  Notice  — 
Dismissal.  —  The  transcript  on  appeal  in  a  criminal  case  must 
show  that  the  notice  of  appeal  was  served  on  the  attorney  of  the 
adverse  party;  otherwise  the  appeal  will  be  dismissed.  —  People 
v.  Bell,  33. 

8.  Insolvency  —  Order  Settling  Account  —  Abstract  of  Evidence 

—  Record.  —  On  an  appeal  from  an  order  settling  the  final  account 
of  an  assignee  in  insolvency,  a  paper  embodied  in  the  transcript, 
certified  by  the  trial  judge  as  containing  **  an  abstract  of  the  evi- 
dence given  on  the  hearing  of  the  settlement  of  the  account  of  the 
assignee,"  forms  no  part  of  the  record,  and  will  be  disregarded. — 
Estate  of  Tanner,  22. 

See  Bail;  Bill  of  Particulars;  Criminal  Law,  2;  Estate  of 
Decedent,  12;  Findings,  4;  Husband  and  Wife,  6;  Instruc- 
tions, 3,  4;  Justices'  Court,  1-3;  Negligence,  3;  Place  of 
Trial,  2,  3;  Summons,  4. 

APPEARANCE.    See  Justices*  Court,  2. 

APPROPRIATION.    See  Water  and  Water  Rights,  3-5. 

ARBITRATION.    See  Insurance,  2;  Statute  of  Limitations,  I. 
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ARK£ST.    See  Malicious  Pbosecution. 

ASSAULT  WITH  DEADLY  WEAPON.     See  Ckiminai  Law,  3-10. 

ASSESSMENT.    See  Cobporations,  2;  Evidence,  28;  Stbeet  Assess- 
ment; Swamp  Lands,  3,  4;  Taxation. 

ASSIGNMENT.    See  Pabtitebship,  3. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Pabtnebship  —  Pbeference  Given  to  Firm  Cbeditobs.  —  An  as- 
signment for  the  benefit  of  creditors,  made  by  a  partnership,  of 
their  individual  as  well  as  of  their  partnership  property,  is  void 
as  to  creditors,  if  a  preference  is  given  to  the  partnership  creditors 
over  the  individual  creditors  as  to  the  individual  property. — 
0*Kane  v.  Hyde,  6. 

2.  Validitt  of  Assignment  —  Gabnished  Debtob  mat  Dispute. — 
On  the  22nd  of  March,  1879,  the  firm  of  Daly  &  Hawkins  made  an 
alleged  assignment  for  the  benefit  of  their  creditors  to  the  plain- 
tiff. At  that  time,  the  defendant,  George  Hyde,  was  indebted  to 
the  firm  of  Daly  &  Hawkins  on  two  promissory  notes  in  the  sum  of 
$3,445,  and  the  firm  were  indebted  to  the  Hibemia  Savings  and 
Loan  Society  in  the  sum  of  $6,000.  On  the  27th  of  March,  1879, 
in  an  action  brought  by  the  Hibemia  Savings  and  Loeui  Society 
against  Daly .  &  Hawkins,  the  debt  due  by  Hyde  to  them  was 
garnished,  and  was  subsequently  paid  by  him  in  satisfaction  of 
the  judgment  recovered  in  the  action  by  the  Hibernia  Savings  and 
Loan  Society.  On  the  10th  of  April,  1879,  the  assignee,  O'Kane, 
commenced  an  action  against  Daly  &  Hawkins,  the  Hibemia  Sav- 
ings and  Loan  Society,  and  other  general  creditors  of  Daly  ft 
Hawkins,  to  be  discharged  of  his  trust,  and  in  the  complaint  therein 
enumerated  the  notes  as  among  the  assets  delivered  to  him  by 
Daly  &  Hawkins.  The  Hibemia  Savings  and  Loan  Societv  in  its 
answer  denied  the  right  of  O'Kane  to  be  discharged  of  his  trust, 
and  prayed  that  the  assignment  be  adjudged  void.  On  the  7th  of 
October,  1880,  an  order  was  made  by  the  superior  judge  before 
whom  the  suit  was  pending,  directing  O'Kane  to  bring  an  action 
against  the  defendant  Hyde  for  the  collection  of  the  notes.  The 
present  action  was  thereupon  brought.  The  answer  of  the  de- 
fendant set  up  the  payment  of  the  notes  under  the  garnishment  to 
the  Hibernia  Saving  and  Loan  Society,  and  alleged  that  the  assign- 
ment to  the  plaintiff  was  void  because  it  gave  a  preference  to  the 
partnership  creditors  of  Daly  &  Hawkins  over  the  individual 
creditors  as  to  the  individual  property.  On  the  4th  of  December, 
1880,  a  judgment  in  the  case  of  0*Kane  v.  Daly  et  al,  was  rendered, 
discharging  the  plaintiff  from  his  trust  as  assignee.  Held,  that  the 
action  of  0*Kane  v.  Daly  et  al,  was  not,  as  to  the  defendant  or  the 
Hibemia  Savings  and  Loan  Society,  an  adjudication  as  to  the 
validity  of  the  assignment,  and  that  the  defendant  could  dispute 
its  legality.  —  Id. 

ASSOCIATIONS. 

1.  Unincorpobated  Association  —  Removal  of  Officebs  —  Riohts 
OF  8ECEDIXG   Membebs.  —  Where  the  laws  governing  a  voluntary 
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unincorporated  asBociation  provide  a  remedy  within  the  association 
for  any  offense  oommitted  by  its  officers,  no  opposition  by  the  offi- 
cers to  the  authority  under  which  they  act  in  the  performance  of 
their  functions,  nor  irregularity  in  the  performance  thereof,  will 
authorize  a  part  of  the  members  of  the  association  to  secede  for 
the  purpose  of  expelling  its  regularly  elected  officers,  declaring  their 
offices  vacant,  and  constitutii^f  themselves  successors.  —  McValUon 
v.  Hibemia  Bcmnga  and  Loan  Society,  163. 

2.  Benevolent  Association  —  Bt-laws  —  Foweb  of  Tbustebs  to 
Invest  Monet.  —  A  member  of  a  benevolent  association,  who  is 
acc^uainted  with  its  by-laws,  is  chargeable  with  notice  of  the  re- 
strictions thereby  imposed  upon  the  power  of  the  trustees  to  invest 
the  funds  of  the  associati<ML  —  Red  Jacket  Tribe  No,  28  v.  Oibeon, 
128. 


ATTACHMENT. 

Contract  fob  Sale  of  Land  —  Insufficient  Attachment  not  an 
Incumbrance.  —  An  attachment  purporting  to  have  been  levied 
on  certain  land,  but  which  was  not  served  or  levied  as  reauired 
by  law,  or  in  such  a  manner  as  to  constitute  a  Hen  thereon,  is  not 
an  encumbrance  within  the  meaning  of  an  agreement  to  sell  the 
land  free  from  all  encumbrances.  —  Oates  v.  McLean,  40. 

ATTORNEY.    See  Agency;  False  Representations,  1;  Nbolioenob, 
2,8. 


BAGGAGE.    See  Common  Caxbdcb,  1-4,  6,  7. 


BAIL. 

Criminal  Law  —  Admission  to  Bail  Pending  Appeal  —  Application 
FOR.  —  The  Supreme  Court  will  not  admit  a  prisoner  to  bail  pend- 
ing an  appeal  taken  by  him  from  a  judgment  convicting  him  of  a 
felony,  on  an  application  made  to  it  m  the  first  instance,  nor  until 
after  the  determination  upon  its  merits  of  an  application  for  bail 
before  the  judge  who  tried  the  cause.  —  People  v.  January,  34. 


BENCH-WARRANT.    See  Evidence,  10. 
BENEVOLENT  ASSOCIATIONS.    See  Associations. 

BILL  OP  PARTICULARS. 

Failure  to  Furnish  —  Exception  to  Evidence  —  Demand  —  Appeal. 
—  An  exception  by  the  defendant  to  the  introduction  of  evidence  in 
support  of  the  claim  of  the  plaintiff,  because  of  his  failure  to 
furnish  a  bill  of  particulars,  will  not  be  considered  on  appeal  if  the 
record  fails  to  show  that  any  demand  for  a  bill  of  particulars  was 
made  by  the  defendant.  —  Kelly  v.  Murphy,  560. 
T.TT.   CAL— 42 
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BOND.    See  Lottbby  Ticket;  Sureties. 

BOOKS  OF  ACCOUNT.     See  Mobtoaoe,  2. 

BOUNDARIES. 

1.  Seashore  —  Owner  of  Adjoining  Land  Takes  to  High-water 
Mark  —  Presumption.  —  In  the  absence  of  evidence  to  the  con- 
trary, it  is  presumed  that  the  owner  of  land  bordering  on  the  sea- 
shore holds  only  to  ordinary  high- water  mark,  and  that  ail  the 
seashore  fronting  his  land  lying  between  high  and  low  water  mark 
is  the  property  of  the  state.  —  Long  Beach  Land  and  Water  Com- 
pany V.  Richardson,  206. 

2.  Ejectment  —  Land  Included  in  Quarter-section  —  Evidence  to 
Contradict  Survey.  —  The  action  was  brought  to  recover  the  pos- 
session of  certain  land.  The  plaintiff  is  the  owner,  by  title  derived 
from  the  United  States  government,  of  the  southeast  quarter  of  sec- 
tion 13  in  township  11  north,  range  0  west,  Mount  Diablo  base  and 
meridian,  and  the  defendant  Polack  is  the  owner  of  the  northeast 
quarter  of  the  same  section.  The  official  plat  of  the  approved  sur- 
vey of  the  township  located  the  premises  in  controversy  in  the 
northeast  quarter  of  the  section.  The  patent  under  which  the 
plaintiff  claims  describes  the  land  conveyed  as  the  southeast  quar- 
ter of  the  section,  "  according  to  the  official  plat  of  the  survey  re- 
turned to  the  general  land-office  by  the  surveyor-general."  Held, 
that  neither  parol  evidence  nor  a  private  survey  was  admissible  to 
show  that  the  premises  in  controversy  were  situated  in  the  south- 
east quarter  of  the  section.  —  Chapman  v.  Polack,  487. 

3.  Map  Referred  to  in  Deed.  —  A  map  of  a  tract  of  land,  having 
lines  drawn  upon  it  marking  the  boundaries  and  the  natural  objects 
upon  its  surface  delineated,  which  is  referred  to  in  a  deed  contain- 
ing a  description  of  the  premises  therein  conveyed,  is  to  be  regarded 
as  giving  the  true  description  of  the  land  conveyed,  as  much  as  if 
it  was  expressly  recited  and  marked  down  in  the  deed  itself.  —  fd 

See  Mines  and  Mining,  1-3;  Municipal  Corporations;  Street 
Assessment,  4. 

BREACH  OF  CONTRACT.    See  Contract,  1,  2,  4. 

BUILDING  CONTRACT.    See  Contract,  4;  Mechanic's  Lien. 

BURGLARY.    See  Criminal  Law,  12. 

BY-LAWS.    See  Associations,  2. 

CANCELLATION.    See  Fraudulent  Conveyance,  6,  7;  Trust,  10. 

CEMETERY.    See  Trust,  3-9. 

CERTIFICATE.    See  Appeal,  4,  5;   Corporations,   1;   Partnership. 
2,  3;  Public  Lands,  2;  Summons,  6. 
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CERTIORARL    See  Justice's  Coubt,  1. 

CHALLENGE.    See  Jubt  and  Jubobs,  2. 

CHANGE  OF  VENUE.    See  Place  of  Tbial^ 

CHASTITY.    See  Slandeb,  1. 

CHATTEL  MORTGAGE.     See  Gbowing  Cbops. 

CHECK.     See  Cbiminal  Law,  32-34. 

CITIZEN.    See  Estate  of  Decedent,  3. 

CLAIM.    See  Estate  of  Decedent,  16,  19. 

CLOUD  ON  TITLE.    See  Amendments,  2;  Injunction,  4. 

COMMISSIONS.    See  Estate  of  Decedent,  15. 

COMMON  CARRIER. 

1.  Luggage.  —  The  term  "  luggage,"  as  used  in  the  Civil  Code,  has  the 
same  meaning  as  the  word  **  baggage."  —  Pfiater  ?.  Central  Pacific 
Railroad  Company,  169. 

2.  Monet  when  not  Luggage.  —  Under  section  2181  of  the  Civil  Code, 
money  belonging  to  a  passenger  on  a  railroad,  and  intended  for 
trade,  business,  investment,  or  transportation,  and  not  for  the  use 
of  the  passenger  while  traveling,  is  not  luggage.  —  Id, 

3.  Railboad  —  Passenger  —  Contract  Implied  by  Ticket.  —  A  rail- 
road ticket  entitling  the  purchaser  to  transportation  in  the  first- 
class  passenger-coaches  of  the  seller  between  the  points  indicated 
thereon  gives  him  a  right  to  have  his  luggage  —  not  exceeding  the 
quantity  specified  in  the  ticket  —  transported  at  the  same  time  free 
of  charge;  but  it  does  not  give  the  purchaser  a  right  to  travel  in  a 
baggage*  express,  or  freight  car,  or  to  transport,  either  in  his  own 
charge  or  that  of  the  railroad,  any  merchandise  or  property  not  in- 
cluded in  the  term  "  luggage."  —  Id, 

4  County  Tbeasubeb  —  Cannot  Cabby  Money  as  a  Passengeb.  —  A 
county  treasurer  who  purchases  a  railroad  ticket  entitling  him  to 
first-class  passenger  transportation  has  no  right  to  carry  with  him 
in  a  passenger  train  certain  money  which  he  is  required  by  law  to 
pay  over  to  the  state  treasurer  at  the  place  of  destination,  although 
the  railroad  had  for  many  years  previously  acquiesced  in  such  a 
practice,  and  accepted  him  as  a  passenger  with  knowledge  that  he 
had  the  money  with  him.  —  Id, 

6.  County  Tbeasubeb  not  a  Public  Messengeb.  —  A  county  treasurer 
traveling  with  money  which  he  is  obliged  by  law  to  pay  into  the 
state  treasury  is  not  a  public  messenger  within  the  meaning  of  the 
act  of  April  4,  1864,  requiring  the  Central  Pacific  Railroad  to  carry 
such  messengers  over  their  road  free  of  charge.  —  Id. 
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COMMON  CARRIER  (Continued). 

6.  Duty  of  Carbieb  as  to  Accepting  and  Cabbting.  —  Under  section 
2169  of  the  Civil  Code,  a  common  carrier  of  goods  is  under  no 
obligation  to  accept  and  carry  all  personal  property  that  may  be 
offered.  Its  duty  is  confined  to  accepting  and  carrying  property 
of  a  kind  that  it  undertakes  or  is  accustomed  to  carry.  —  Id. 

7.  ExPBEss  Faciuties  —  Railboad  need  not  Fubnish  to  All.  —  In 
the  absence  of  a  usage  to  that  effect,  or  of  some  statute  reauiring 
them  so  to  do,  it  is  not  the  duty  of  railroad  companies  to  furnish 
facilities  for  the  transportation  of  express  matter  to  all  alike  who 
demand  them.  —  Id. 

8.  Negligence  —  Stage-coach  —  Bbbaking  of  Wheel  —  Evidence.  — 
The  breaking  of  a  wheel  of  a  stagecoach  is  prima  facie  evidence 
that  the  wheel  was  defective,  and  m  the  absence  of  evidence  show- 
ing that  it  was  sound,  or  that  the  defect  was  latent,  and  could  not 
be  discovered  by  examination,  is  sufficient  to  establish  the  negli- 
gence of  the  carrier,  and  its  liability  for  an  injury  to  a  passenger 
occasioned  thereby.  —  Lawrence  v.  Oreen,  417. 

9.  Bubden  of  Pboof  —  Defendant  must  Rebut  Pbima  Facie  Nbgu- 
gence.  —  In  an  action  to  recover  for  such  an  injury,  after  the 
plaintiff  had  shown  that  the  accident  was  caused  by  the  breaking 
of  the  wheel,  the  burden  of  proof  was  on  the  defendant  to  show  that 
the  wheel  was  not  defective,  or  if  so,  that  the  defect  did  not  cause 
the  accident.  —  Id. 

10.  Conduct  of  Pebson  in  Afpabent  Dangeb.  —  A  stage-coach  pro- 
prietor is  liable  for  an  injury  to  a  passenger  caused  by  the  negli- 
gent overturning  of  the  coach,  notwithstanding  the  passenger  con- 
tributed to  the  injury  bv  his  own  rashness,  imprudence,  or  indis- 
cretion at  the  time  of  the  accident,  if  he  did  only  what  a  person 
of  ordinary  prudence  would  probably  have  done  under  the  same  cir- 
cumstances. —  Id. 

COMMUNITY  PROPERTY.    See  Estate  of  Decedent,  19;  Hoiostbad, 
I;  Husband  and  Wife,  1-4;  Injunction,  4. 

COMPROMISE. 

Action  —  Attempt  to  Compbomise  —  Effect  of.  —  The  rights  of  the 
parties  to  an  action  are  not  affected  by  an  attempt  and  failure  to 
compromise  the  litigation,  irrespective  of  the  cause  which  pro- 
duced the  failure.  —  McCallion  v.  Hibernia  Savings  and  Loan  So- 
ciety, 163. 

CONSENT.    See  Cbiminal  Law,  36,  37;  Fbaudulent  Convetanck,  6; 

GUABDIAN  AND  WaBD,   I ;  MiNES  AND  MiNING,  4. 

CONSIDERATION.     See    Agency,   2-4;    Contbact,   6;    Husdand   and 
Wife.  3;  Mabbied  Women;  Specific  Pbbfobmance,  5. 

CONSTITUTIONAL  LAW.    See  Cbiminal  Law,  4,  II;  Ertatb  of  De- 
cedent, 1,  2;  License,  I. 

CONTEMPT. 

1.  Refusal  of  Tetegraph  Employee  to  Pboduce  Messages  —  Sub- 
PCENA  Duces  Tecim.  —  An  employee  of  a  telegraph  company,  ha»- 
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CONTEMPT  (Continued). 

ing  charge  of  mesiages  transmitted  by  it,  is  not  guilty  of  contempt 
for  refusing  to  obey  a  subp<Bna  duces  tecum  commanding  him  to 
search  for  and  produce  all  messages  from  and  to  a  large  number  of 
persons  therein  named,  between  specified  dates.  The  subpcena  must 
identity  the  particular  messages  required.  —  Bw  parte  Jaynes,  638. 

2.  WiTiTEss  —  Refusal  to  be  Sworn  —  Pbiyilsqe.  —  The  refusal  of  a 
person  called  as  a  witness  to  comply  with  an  order  of  the  court  di- 
recting him  to  be  sworn  in  a  case  on  trial  is  a  contempt  of  court, 
and  is  not  excused  by  the  assertion  of  the  witness  as  a  reason  fol* 
his  refusal  that  his  testimony  would  have  a  tendency  to  subject  him 
to  punishment  for  a  felony.  His  privilege  cannot  be  urged  by  the 
witness  until  a  question  is  put  to  him  after  being  sworn,  the  answer 
to  which  would  have  that  tendency.  Whether  the  answer  would 
or  might  be  of  such  a  tendency  is  to  be  determined  by  the  court, 
and  it  cannot  be  called  upon  to  do  so  in  advance  of  the  question  be- 
ing put.  —  Ea  parte  Stice,  61. 

8.  Sepasatb  Refusals  to  be  Swobn  —  Distinct  Contempts.  —  The 
petitioner  was  called  as  a  witness  on  the  trial  of  a  criminal  prose- 
cution, and  refused  to  be  sworn.  For  this  he  was  adjudged  guilty 
of  contempt  of  court,  and  punished  by  imprisonment  for  Oi.e  day. 
Upon  the  expiration  of  such  imprisonment,  he  was  again  called  as 
a  witness  in  the  same  case,  and  aeain  refused  to  be  sworn.  The 
court  thereupon  adjud^  him  guilty  of  contempt,  and  sentenced 
him  to  pay  a  fine,  or  m  default  thereof,  to  be  imprisoned.  Held, 
that  each  refusal  to  be  sworn  was  a  separate  contempt,  for  which 
the  court  had  jurisdiction  to  impose  separate  punishments.  —  Id. 

4.  Re-entry  on  Land  after  Dispossession.  —  Under  section  1210  of 
the  Code  of  Civil  Procedure,  a  defendant  in  an  action  to  recover  the 
possession  of  land  is  guilty  of  contempt  if  he  re-enters  thereon  after 
being  dispossessed  under  the  judgment  rendered  therein,  notwith- 
standing the  re-entry  was  made  more  than  five  years  after  the  date 
of  the  judgment.  —  Temple  v.  Superior  Court  of  Loa  Angelee 
County,  211. 

6.  Proceeding  to  Punish  for  —  Mandamus  to  Compel  Hearing.  —  A 
writ  of  mandate  lies  to  compel  the  Superior  Court  to  hear  and  de- 
termine a  proceeding  for  such  a  contempt  where  it  refused  to  hear 
and  has  dismissed  the  proceeding  for  want  of  jurisdictioiL  —  Id, 

See  Appeal,  1. 


CONTINUANCE. 

Criminal  Law  —  Continuance  of  Tbial  —  Absence  of  Witness  — 
Affidavits  must  Show  Issuance  of  Subpcena.  —  The  rof usal  to 
continue  the  trial  of  a  criminal  case  on  the  ground  of  the  absence 
of  a  material  witness  for  the  defendant,  who  resides  out  of  Iho 
county  in  which  the  trial  is  had,  is  not  error,  if  the  affidavits  for 
continuance  fail  to  show  that  a  subpcena  for  the  witness,  having  in- 
dorsed thereon  an  order  of  the  trial  judge  for  his  attendance,  was 
ever  issued.  —  People  v.  Lampaon,  204. 
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C0NTRAC5T. 

1.  Breach  op  —  Action  to  Recoveb  for  —  Pleading.  —  In  an  action 
to  recover  damages  for  the  breach  of  an  alleged  contract,  the  com- 
plaint is  insufficient  if  it  merely  alleges  a  promise  without  averring 
its  breach,  or  if  it  assigns  a  breach  of  something  which  is  not  al- 
leged to  have  been  promised.  —  Du  Burtz  v.  Jeasup,  75. 

2.  Contract  for  Sale  of  Land  —  Refusal  to  Execute  Agreement 
FOR  b>ALF.  —  The  action  was  brought  to  recover  damages  for  the 
breach  of  a  contract  whereby  the  plaintiffs  agreed  to  procure  a  pur- 
chaser of  certain  land  belonging  to  the  defendant,  at  a  fixed  price, 
to  be  paid  in  installments  at  stated  times,  in  consideration  of  which 
the  defendant  promised  to  pay  them  a  certain  compensation.  The 
complaint,  after  setting  forth  the  contract,  alleged  that  the  plain- 
tiffs found  an  intended  purchaser,  and  assigned  as  a  breach  of  the 
contract  the  refusal  of  Uie  defendant  to  join  with  the«  purchaser  in 
the  execution  of  an  agreement  for  the  sale  of  the  land  embodying 
the  terms  upon  which  the  defendant  had  authori2ed  the  plaintiffs  to 
negotiate  the  sale.  Held,  that  the  refusal  of  the  defendant  to 
execute  the  agreement  was  not  a  breach  of  the  contract.  —  Id. 

3.  Contract  for  Services  —  Payment  by  the  Day.  —  In  an  action 
to  recover  for  services  alleged  to  have  been  rendered  for  the  de- 
fendant at  an  agreed  price  per  day,  the  plaintiff  is  only  entitled  to 
recover  for  the  length  of  time  during  which  he  was  engaged  in  the 
services,  at  the  price  agreed  upon.  —  Lattemore  Y.  Baldwin,  40. 

4.  Building  Contract  —  Failure  to  Record  —  Liability  of  Owner. 

—  Under  section  1 183  of  the  Code  of  Civil  Procedure  as  amended 
in  1885,  a  contractor  for  the  erection  of  a  building  cannot  main- 
tain an  action  against  the  owner  to  recover  damages  for  rot  be- 
ing allowed  to  complete  the  building,  if  the  contract  was  not  filed 
for  record  as  required  by  that  section.  —  Palmer  v.  White,  220. 

6.  Agreement  to  Pay  Commission  —  Consideration.  —  Services  to 
be  rendered  by  a  promisee  in  securing  a  loan  for  the  promisor  is  a 
sufficient  consideration  to  support  a  promise  to  pay  a  commission  i) 
the  loan  is  obtained.  —  Barley  v.  Buell,  335. 

6.  Agreement  to  Furnish  Water  —  Construction.  —  A  certain 
agreement,  stated  in  the  opinion,  whereby  the  assignors  of  the  plain- 
tiff contracted  to  furnish,  deliver,  and  sell  water  to  the  defendant, 
construed  with  reference  to  the  elevation  at  which  the  water  should 
be  delivered. — Sierra  Union  Water  and  Mining  Company  v.  Baker, 
572. 

7.  Agreement  for  Sale  of  Water  Construed.  —  An  agreement, 
stated  in  the  opinion,  whereby  the  plaintiff  was  to  furnish  and  the 
defendant  to  take,  at  a  specified  price,  certain  water,  to  be  used  in 
running  a  quartz-mill  belonging  to  the  latter,  held,  not  to  require 
the  defendant  to  pay  the  stipulated  price  after  he  had  parted  with 
his  ownership  of  the  mill.  —  Table  Mountain  and  Ban  Andreat 
Water  Company  v.  Cha/vanne,  616. 

8.  Subscription  to  Charitabub  Object  —  Liability  of  Subscriber 

—  Acceptance  of  Offer  —  Death  of  Subscriber.  —  A  promise  to 
pay  a  subscription  to  help  defray  the  expenses  of  some  charitable 
object  is  a  mere  offer,  which  may  be  revoked  at  any  time  before  it 
is  accepted  by  the  promisee;  and  an  acceptance  can  only  be  shown 
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CONTRACT  (Continued). 

hj  some  act  by  the  promisee  whereby  a  legal  liability  is  incurred  or 
money  is  expended  on  the  faith  of  the  promise.  If  the  promisor 
die  before  his  offer  is  accepted,  it  is  thereby  revoked,  and  cannot  af- 
terwards, by  any  acts  showing  an  acceptance,  be  made  enforceable 
against  his  estate.  The  rule  is  otherwise  when  subscribers  agree 
together  to  make  up  a  specified  sum,  and  where  the  withdrawal  of 
one  increases  the  amount  to  be  paid  by  the  others.  In  such  a  case, 
as  between  the  subscribers,  there  is  a  mutual  liability,  and  the  co- 
subscribers  may  maintain  an  action  against  one  who  refuses  to  pay. 
—  GratuJ  Lodge  of  the  Independent  Order  of  Good  Templars  v. 
Famham,  158. 

See  CoNsiDEBATioN ;  Mabbied  Women;  Mines  and  Mining,  4; 
Public  Lands,  9;  Public  Policy  j  Specific  Pebfobmance,  1-3, 
6;  Statute  of  Fbauds,  1;  Vendob  and  Vendee. 


CONVERSION.    See  Demubbeb,  1;  Fixtubes,  2,  3;  Fbaudulent  Coh- 

YKTANCE,  4  (  GbOWING  CbOPS. 


CORPORATIONS. 

1.  Defective  Cebtificate  of  Incobpobation  —  Evidence.  —  A  docu- 
ment purporting  to  be  a  certificate  of  incorporations,  which  is  legally 
defective  for  want  of  conformity  to  the  statutory  requirements,  is 
not  proof  of  a  corporation  in  esse,  —  MoCallion  v.  Hihemia  Savinga 
and  Loan  Society,  163. 

2.  Action  by  Stockholdebs  —  Request  on  Dibectobs  to  Bbino  — 
Must  be  Made  in  Good  Faith.  —  The  action  was  brought  by 
certain  stockholders  of  a  corporation  against  the  company,  its 
president,  directors,  and  other  officers,  for  the  purpose  of  procuring 
the  appointment  of  a  receiver  of  the  corporate  property,  to  compel 
each  and  all  of  the  defendants  to  account  to  the  company;  that  an 
assessment  levied  upon  its  capital  stock  be  rescinded;  and  that  the 
sale  of  the  stock  in  payment  of  the  assessment  be  enjoined.  The 
complaint  alleged  that  all  of  the  individual  defendants  had  con- 
spired together  and  embezzled  a  large  amount  of  the  corporate 
funds.  It  further  alleged  that  the  plaintiffs  had  requested  the 
directors  of  the  corporation  to  bring  the  action  in  the  name  of  the 
company,  but  that  they  had  refused.  On  the  trial,  no  evidence  con- 
necting the  directors  with  any  fraudulent  act  or  embezzlement  of 
the  corporate  property  was  introduced,  and  it  appeared  that  the 
sole  object  of  the  action  was  to  compel  the  defendants,  other  than 
the  directors,  to  account  to  the  company  for  certain  corporate  prop- 
erty alleged  to  have  been  fraudulently  appropriated  by  them. 
Held,  that  the  action  could  not  be  maintained  by  the  stockholders, 
for  the  reason  that  the  request  made  by  them  on  the  directors  to 
bring  the  action  was  simulated,  and  did  not  express  the  real 
nature  of  the  action  that  they  desired  to  have  brought.  —  Bacon  v. 
Irvine,  222. 

See  Associations;  Mobtgage,  3-5;  Municipal  Cobpobations ; 
Railboad;  Telegbaph  Company. 


664  Costs. 

COSTS. 

Injunction  Suit.  —  In  an  injunction  suit,  where  a  perpetual  injune- 
tion  is  awarded,  the  allowance  of  costs  to  the  plaintiff  is  within 
the  discretion  of  the  court.  —  Davidson  v.  Devine,  510. 

CO-TENANCY.    See  Tenants  in  Common. 

COUNSEL  FEES.    See  Husband  and  Wife,  5,  6;  Mortgaob,  5. 

COUNTY  TREASURER.    See  Common  Cabrisb,  4,  6. 

COUNTERCLAIM. 

Pleadikq  —  Action  against  Joint  Debtors  —  Cause  or  Action  in 
Favor  of  One  Defendant.  —  in  an  action  against  two  or  more 
joint  debtors  to  enforce  their  joint  liability,  the  summons  being 
served  on  all  of  them,  one  of  the  defendants  ca.not  set  up  by  way  of 
counterclaim  a  cause  of  action  existing  in  his  favor  alone  against 
the  plaintiff.  —  Roberta  v.  Donovan,  108. 

See  Lease,  5. 
COVENANTS.    See  Ijcask. 
COVERTURE.    See  Plbaoxnos,  2. 

CRIMINAL  LAW. 

1.  Once  in  Jeopardy.  —  If  a  party  is  once  placed  upon  trial  before 
a  competent  court  and  jury  upon  a  valid  indictment,  the  jeopardy 
attaches,  to  which  he  cannot  be  again  subjected,  unless  the  jury  bo 
discharged  from  rendering  a  verdict  by  a  lesal  necessity,  or  by  his 
consent ;  or  in  case  a  verdict  is  rend^ed,  if  it  be  set  aside  at  his 
instance.  —  People  v.  Horn,  17. 

2.  Appeal  by  People  —  Instruction  to  Acquit.  —  If  through  mis- 
direction of  the  judge  in  matter  of  law  a  verdict  is  improperly 
rendered,  it  can  never  afterward  on  application  of  the  prosecution 
in  any  form  of  proceeding  be  set  aside;  and  where  the  court  in- 
structs the  jury  to  acquit  the  (defendant,  and  the  jury  retires,  and 
returns  into  court  and  renders  a  verdict  of  not  guilty,  the  order  di- 
recting the  jury  to  acquit  will  not  be  disturbed  by  the  appellate 
court,  notwithstanding  the  trial  court  is  only  authorized  to  "  ad- 
vise" the  jury  to  acquit.  —  Id. 

3.  ASSALXT  WITH   DEADLY  WEAPON  —  CONDITION  OF  DEFENDANT  AS  TO 

Sobriety  —  Evidence  —  Intent.  —  Where  an  information  charges 
the  defendant  with  an  assault  with  intent  to  murder,  and  he  is 
convicted  of  an  afv^ault  with  a  deadly  weapon,  the  exclusion  of 
evidence  tending  to  show  his  condition  as  to  sobriety  or  the  con- 
trary at  the  time  of  the  assault  is  not  error,  as  the  offense  of  which 
the  defendant  was  convicted  does  not  involve  the  necessity  of  proof 
of  any  specific  intent  to  commit  it.  —  People  v.  Marseiler,  98. 
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4.  Assault  with  Deadly  Weapon  —  Punishment  or  —  Constitu- 
tional Law.  —  The  punishment  for  an  assault  with  a  deadly 
weapon  provided  for  by  section  246  of  the  Penal  Code  is  not  ex- 
cessive, cruel,  or  unusual  within  the  meaning  of  section  6  of  article  1 
of  the  constitution.  —  Ew  parte  Mitchell,  I. 

tf.  Sufficiency  of  Vebdict  —  Judgment  —  Impbisonment  in  State 
Prison.  —  People  v.  Tumer,  65  Cal.  640,  affirmed  as  to  the  point 
that  where  a  party  is  informed  against  for  an  assault  with  intent 
to  commit  murder,  and  a  verdict  is  rendered  against  him  for  an 
assault  with  a  deadly  weapon,  the  verdict  is  sufficient  to  support 
a  judgment  of  imprisonment  for  two  years  in  the  state  prison, 
without  stating  that  the  assault  was  made  with  the  intent  to  com- 
mit great  bodily  harm.  —  Id. 

6.  Imprisonment  as  Means  of  Enfobcing  Fine.  —  The  petitioner 
was  convicted  of  an  assault  with  a  deadly  weapon,  and  sentenced 
to  imprisonment  in  the  state  prison  for  two  years,  and  to  pay  a  fine, 
and  to  be  imprisoned  in  the  same  prison  one  day  for  every  dollar 
of  the  fine.  Held^  that  conceding  the  portion  of  the  judgment  pro- 
viding for  imprisonment  as  a  means  of  enforcing  the  fine  was  in- 
valid, the  sentence  of  imprisonment  as  a  punishment  was  valid, 
and  should  be  enforced.  —  Id. 

7.  Assault  with  Deadly  Weapon  with  Intent  to  Mubdeb  —  Con- 
viction FOB  Lesseb  Offense  —  Instruction.  —  In  a  prosecution 
for  an  assault  with  a  deadly  weapon  with  intent  to  murder,  the 
omission  of  the  court  to  instruct  the  jury  as  to  its  power  to  con- 
vict for  a  lesser  crime  necessarily  included  in  the  charge  is  not 
error,  if  the  evidence  would  not  warrant  a  conviction  for  the  lesser 
crime,  or  if  a  request  for  such  an  instruction  was  not  made  by  the 
defendant.  —  People  v.  Franklin,  641. 

8.  Evidence  of  Dbunkenness  —  Admissibiutt  of  —  Must  be  Re- 
ceived WITH  Caution.  —  In  such  a  case,  evidence  of  the  drunken- 
ness of  the  defendant  must  be  received  by  the  jury  with  great  cau- 
tion, and  can  be  considered  by  them  only  for  the  purpose  of  deter- 
mining the  degree  of  the  crime  by  showing  that  his  mental  con- 
dition at  the  time  of  the  assault  incapacitated  him  from  deliberately 
forming  an  intention  to  murder;  but  it  cannot  be  considered  in  de- 
termining whether  he  committed  an  assault  with  a  deadly  weapon 
with  intent  to  inflict  great  bodily  harm.  —  Id. 

9.  Deadly  Weapon  Defined.  —  A  deadly  weapon  is  one  likely  to  pro- 
duce great  bodily  harm.    A  knife  may  be  such  a  weapon.  —  Id. 

10.  Assault  with  Intent  to  Mubdeb— Information. — An  informa- 
tion for  an  assault  with  inte  t  to  murder  is  sufficient  if  it  sub- 
stantially complies  with  the  requirements  of  sections  960-962  of 
the  Penal  Code.  —  People  v.  Maraeiler,  98. 

11.  View  of  Locus  in  Quo  —  Cannot  be  Made  in  Absence  of  De- 
fendant—  Constitutional  Law.  —  In  a  criminal  prosecution,  the 
defendant  is  deprived  of  his  constitutional  right  of  appearing  and 
defending  in  person,  and  of  being  confronted  with  the  witnesses 
against  him,  if  the  jury,  under  the  direction  of  the  court,  view  the 
locua  in  quo  without  the  presence  of  the  defendant.  —  People  v. 
Lovcrey,  193. 
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12.  Burglary  —  Possession  of  Stolen  Articles  —  Evidence.  —  On  a 
trial  for  burglary,  evidence  is  admissible  that  articles  in  the  house 
burglarized  on  the  night  of  the  burglary  were  found  in  the  pos- 
session of  the  defendant  on  the  following  morning  several  miles 
from  the  place  where  the  crime  was  committed.  —  Id, 

13.  Forgery  —  Instructions.  —  In  a  prosecution  for  uttering  and 
passing  a  forged  promissory  note,  certain  instructions  quoted  in  the 
opinion,  held,  not  misleading  or  calculated  to  confuse  the  jury. — 
People  V.  Philips,  161. 

14.  Variance  between  Instrument  as  Recited  and  Proved.  —  In 
such  a  prosecution,  where  the  information  purports  to  set  forth  the 
instrument  alleged  to  have  been  forged  in  hceo  verba,  and  a  word 
found  in  the  instrument  proved  is  omitted  from  the  instrument 
as  recited,  or  a  word  inserted  in  the  instrument  as  recited  is  not  in 
the  instrument  proved,  the  variance  is  immaterial  if  the  change  in 
no  manner  or  for  any  purpose  alters  the  signification.  —  Id. 

15.  Immaterial  Variance.  —  The  information  alleged  the  forgery  of  a 
promissory  note,  described  as  payable  "  to  H.  C.  Phillips,  or  order." 
The  note  given  in  evidence  did  not  contain  the  word  "  to "  im- 
mediately before  the  words  "H.  C.  Phillips,  or  order."  Held,  that 
the  variance  was  immaterial.  —  Id. 

16.  Evidence  of  Subsequent  Transactions  —  Intent.  —  Evidence  of 
transactions  had  between  the  defendant  and  the  person  alleged  to 
have  been  defrauded,  after  the  delivery  of  the  note,  is  admissible, 
if  it  tends  to  show  that  the  note  was  used  with  a  fraudulent  in- 
tent, and  to  secure  a  valuable  benefit  from  the  person  to  whom  it 
was  delivered.  —  Id. 

17.  Gaming  at  Tan  —  Carrying  on  Game  —  Information.  —  Under 
section  330  of  the  Penal  Code,  an  information  for  carrying  on  and 
conducting  a  game  of  tan  need  not  allege  that  the  defendant  did  so 
as  an  owner  or  employee,  nor  is  evidence  to  that  effect  necessary  to 
sustain  a  conviction  of  the  offense.  —  People  v.  Sam  Lung,  615. 

18.  Articles  Used  at  Game  —  Evidence  —  Res  Gestae.  —  The  articles 
used  in  carrying  on  and  conducting  the  g^me  are  part  of  the  rea 
geatoB,  and  admissible  in  evidence  in  illustration  of  the  nature  of  the 
game.  —  Id. 

19.  Identification  of  Game.  —  On  the  trial,  a  witness  described  the 
game  which  he  saw  the  defendant  conducting.  Another  witness 
thereupon  testified  that  the  game  described  was  tan.  Held,  that 
the  evidence  was  admissible.  —  Id. 

20.  Judgment  —  Recital  of  Offense.  —  A  recital  in  the  judgment 
that  the  defendant  was  found  guilty  of  the  offense  of  gaming  at 
tan  as  charged  in  the  information  is  equivalent  to  a  recital  that  the 
defendant  was  found  guilty  of  gaming  at  tan  by  carrying  on  and 
conducting  the  same  for  money  or  i&  equivalent.  —  Id. 

21.  Exclusion  of  Witnesses  from  Court-room.  —  The  exclusion  of 
witnesses  from  the  court-room  is  within  the  discretion  of  the  court. 
—  Id. 

22.  Grand  Larceny  —  Erroneous  Instruction.  —  In  a  prosecution  for 
grand  larceny,  an  instruction,  quoted  in  the  opinion,  to  the  effect 
that  the  jury  might  find  the  defendant  guilty,  although  they  might 
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not  be  entirely  satisfied  that  he,  and  no  other  person,  committed  the 
alleged  offense,  held,  erroneous.  —  People  v.  Carrillo,  643. 

23.  Grand  Larceny  —  Verdict.  —  In  a  prosecution  for  grand  larceny, 
a  verdict  finding  the  defendant  **  guilty  as  charged  *'  is  sufficient. 

—  People  V.  Manners,  428. 

24.  Murder  —  Evidence  of  Immoral  Character  of  Defendants- 
Immaterial  Error.  —  In  a  prosecution  for  murder,  the  admission 
of  evidence  tending  to  show  that  the  defendant  was  a  person  of  im- 
moral character  is  without  prejudice,  if  the  defendant  when  a  wit- 
ness in  his  own  behalf  testifies  substantially  to  the  same  effect. — 
People  V.  Daniels,  521. 

25.  Justifiadle  Homicide  —  Instruction.  —  In  such  a  case,  an  in- 
struction that  in  order  to  justify  the  homicide,  the  defendant,  if 
he  was  the  assailant  in  the  combat  during  which  the  killing  oc- 
curred, or  if  he  was  engaged  in  mortal  combat,  must  in  good  faith 
have  endeavored  to  retire  from  the  struggle  before  the  homicide  was 
committed,  is  substantially  in  the  language  of  section  197,  sub- 
division 3,  of  the  Penal  Code,  and  therefore  not  erroneous.  —  Id. 

26.  Instructions.  —  The  refusal  to  give  certain  instructions  stated  in 
the  opinion,  held,  not  erroneous.  —  Id, 

27.  Murder  —  Pronouncing  Judgment  —  Preliminary  Requirements. 

—  The  defendant  was  convicted  of  murder  in  the  first  degree. 
When  he  appeared  for  judgment,  the  court  informed  him  of  the  in- 
formation presented  against  him  for  the  crime  of  murder,  of  his 
arraignment  and  plea  of  not  guilty,  of  his  trial  and  the  verdict 
finding  him  guilty  of  murder  in  the  first  degree.  He  was  then 
asked  whether  he  had  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him,  and  having  replied  in  the  negative, 
was  sentenced  to  be  hanged.  Held,  that  the  requirements  of  sec- 
tion 1200  of  the  Penal  Code  were  sufficiently  oomplied  with. — 
People  V.  Jung  Qung  Sing,  469. 

28.  Presence  of  Defendant  upon  Return  of  Verdict  —  Record  when 
Sufficiently  Shows.  —  The  record  in  a  prosecution  fbr  felony  suffi- 
ciently shows  that  the  defendant  was  present  in  court  when  the 
verdict  against  him  was  received,  if  it  recites  that  the  parties  and 
their  attorneys  were  present  at  every  stage  of  the  proceedings,  and 
that  upon  the  discharge  of  the  jury  the  defendant  was  remanded  to 
the  custody  of  the  sheriff.  —  Id. 

29.  Obtaining  Property  under  False  Pretenses  —  Description  of 
Property  —  Variance.  —  An  indictment  for  obtaining  under  false 
pretenses  a  promissory  note  alleged  to  have  been  executed  by  the 
person  defrauded  is  not  sustained  by  evidence  showing  that  the 
note  was  jointly  executed  by  him  and  another.  —  People  v.  Reed, 
529. 

80.  Promissory  Note  —  Perscnal  Property.  —  Under  section  7  of  the 
Penal  Code,  a  promissory  note  is  personal  property,  and  may  be  the 
subject  of  the  offense  of  obtaining  property  under  false  pretenses.  — 
Id. 

81.  Ortainino  Property  under  False  Pretenses  —  Information. — 
An  information  for  obtaining  money  under  false  pretenses  is  suffi- 
cient if  it  charges  the  offense  substantially  in  the  language  of  the 
Penal  Code  defining  it.  —  People  v.  Donaldson,  116. 
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32.  Bank  Check  —  False  Token  —  Want  of  Funds  to  Meet  Check. 

—  In  a  prosecution  for  obtaining  property  under  false  pretenses,  a 
bank  check  drawn  by  the  defendant  in  favor  of  the  person  alleged 
to  have  been  defrauded,  and  in  payme.t  of  the  property  obtained, 
is  a  false  token  within  the  meaning  of  section  1110  of  the  Penal 
Code,  if  the  defendant  knew  when  he  gave  the  check  that  he  had 
neither  funds  to  meet  it  nor  credit  at  the  bank  upon  which  it  was 
drawn.  —  Id. 

33.  Evidence  —  Instbuchon.  —  Where  the  evidence  discloses  that  the 
property  was  obtained  through  the  instrumentality  of  such  a  false 
token,  the  refusal  to  instruct  the  jury  to  acquit  unless  they  found 
that  the  defendant  told  the  owner  of  the  property  that  he  had  the 
mo::ey  in  bank,  and  that  the  owner  was  induced  to  part  with  the 
property  by  reason  of  that  representation,  is  not  error.  —  Id, 

34.  Deltvebt  of  Pbopebty  —  Vesting  of  Title  —  Question  fob  Jubt 

—  Conflict  of  Evidence.  —  In  such  a  case,  the  question  whether 
or  not  the  property  was  delivered  and  title  thereto  vested  in  the  de- 
fendant before  the  giving  of  the  check  is  for  the  jury,  and  its  find- 
ing thereon  will  not  be  disturbed  when  the  evidence  is  conflicting. 

—  Id. 

36.  Rape  —  Infobmation  —  Allegation  of  Resistance.  —  An  allega- 
tion in  an  information  for  rape  that  the  act  was  committed  by 
force  and  violence,  and  against  the  will  and  consent  of  the  female, 
is  equivalent  to  a  statement  that  she  resisted,  but  that  her  re- 
sistance was  overcome  by  violence,  or  that  she  was  prevented  from 
resisting  by  threats  of  immediate  and  great  bodily  harm,  ac- 
companied by  apparent  power  of  execution;  and  under  such  an  al- 
legation, evidence  that  she  resisted  or  was  prevented  from  resisting 
is  admissible.  —  People  v.  Pacheco,  473. 

36.  Rape  —  Assault  with  Intent  to  Commit  —  Gibl  ukdkb  Ten 
Yeabs  of  Age  —  Consent.  —  A  conviction  of  an  assault  with  in- 
tent to  commit  rape  upon  a  girl  under  ten  years  of  age  may  be  had 
without  showing  her  want  of  consent  to  the  assault.  —  People  v. 
Gordon,  467. 

37.  Pbesumption  against  Consent.  —  A  girl  under  ten  years  of  age 
is  presumed  incapable  of  consenting  to  an  act  of  sexual  inter- 
course, or  to  an  assault  with  intent  to  commit  it.  —  Id, 

38.  Refusal  to  Pat  oveb  Public  Monet  —  Indictment.  —  The  in- 
dictment charged  in  effect  that  the  defendant  was  the  tax  collector 
of  Del  Norte  County  from  the  first  Monday  in  January,  1883,  at 
12  o'clock,  M.,  to  the  like  day  and  time  on  the  fifth  day  of  January, 
1885;  that  as  tax  collector  he  had  on  the  fifth  day  of  January, 
1885,  received  and  collected  certain  public  money,  and  on  that 
day,  and  for  five  days  thereafter,  and  ever  since  then,  had  wholly 
and  willfully  refused  and  omitted  to  pay  it  over  to  the  county 
treasurer.  Held,  that  the  indictment  charged  but  one  offense,  and 
was  sufficient  under  section  424  of  the  Penal  Code.  —  People  v. 
Otto,  623. 

39.  Robbery  —  Cibcumstantial  E\^DENCE  —  Footpbints.  —  The  de- 
fendants were  convicted  on  circumstantial  evidence  only  of  the 
crime  of  robbery.  On  the  trial,  the  prosecution,  as  tending  to 
show  that  the  defendants  were  present  at  the  robbery,  and  were 
the  persons  who  committed  it,  gave  evidence  that  certain  boot- 
marks   of  peculiar   characteristics   were   found  the   day    after   the 
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robbery  at  the  place,  and  were  traced  from  that  point  along  a  trail 
to  the  residence  of  one  of  the  defendants.  The  defendants  there- 
upon offered  to  prove  that  on  the  third  day  after  the  robbery,  at  a 
place  within  three  days'  travel  from  the  place  of  its  commission, 
two  men  other  than  the  defendants,  but  of  similar  appearance, 
were  seen,  and  that  a  boot  worn  by  one  of  them  left  marks  similar 
to  those  found  on  the  trail.  The  court  excluded  the  evidence. 
Held,  that  the  ruling  of  the  court  was  erroneous.  —  People  v. 
Myers,  582. 

See  Appeal,  7;  Bail;  Contempt,  2,  3;  Continuaitcbj  Eyidbnob, 
1,  2,  14-24;  Instructions,  6;  Lottery  Ticket. 

CBOSS-COMrLAINT.    See   Injunction,   6. 

DAMAGES.  See  Dedication,  6;  Judgment,  4;  Lease,  4,  5;  Malioious 
Prosecution;  Nuisance. 

DEADLY  WEAPON.    See  Criminal  Law,  3-9. 

DEBTOR  AND  CREDITOR.  See  Assignment  for  Benefit  of  Cred- 
itors; Counterclaim;  Execution;  Fixtures,  1;  Fraudulent 
Conveyance;  Homestead,  4;  Married  Women;  Statute  of 
Limitations,  1. 

DECREE.    See  Judgment. 

DEDICATION. 

I.  Filing  and  Recording  Map  —  Acceptance  by  Public.  —  The  filing 
and  recording  of  a  map  of  a  tract  of  land,  certain  portions  of 
which  are  delineated  thereon  as  public  streets,  is  a  mere  ofTer 
of  dedication  to  the  public  of  the  streets,  which  does  not  become 
effectual  as  an  irrevocable  dedication  until  its  acceptance  by  the 
public.  Such  an  acceptance  is  ordinarily  made  manifest  by  k  use 
on  the  part  of  the  public  for  such  a  length  of  time  as  will  be 
sufficient  to  evince  its  acceptance  of  the  dedication  as  intended  to 
be  made.  —  Hayward  v.  Manzer,  476. 

2.  Dedication  of  Street — Non-acceptance  fob  Twbj^ty  Tears. — 
The  owner  of  a  tract  of  land  caused  a  map  thereof  to  be  made 
and  recorded,  on  which  the  locus  in  quo  was  delineated  as  a  public 
street.  About  one  year  afterwards,  he  conveyed  a  portion  of  the 
land,  including  the  locus  in  quo,  to  the  plaintiff,  who  immediately 
entered  into  the  exclusive  possession  thereof,  and  so  remained  for 
a  period  of  twenty  years,  claiming  the  same  adversely  to  the  whole 
world.  During  this  time,  the  locus  in  quo  had  never  been  accepted 
or  used  by  the  public  as  a  street.  Held,  that  the  land  had  never 
been  dedicated  as  a  public  street. — Id, 

3.  PuBuo  Highway  —  Conclusion  of  Fact  —  Intention. — The  ded- 
ication of  a  road  as  a  public  highway  is  a  conclusion  of  fact  to 
be  drawn  from  all  the  circumstances  of  each  particular  case,  and 
cannot  be  presumed  without  evidence  of  an  unequivocal  intention 
on  the  part  of  the  owner  to  make  the  dedication. — Quinn  v.  An- 
derson, 454. 
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4.  Erection  of  Gates  oveb  Road.  —  The  erection  and  maintenance 
of  gates  or  other  obetructio-.s  over  a  road  is  strong  evidence  iu 
support  of  a  mere  license  to  the  public  to  pass  over  it,  and  in 
rebuttal  of  its  dedication  to  public  use.  —  Id, 

6.  Evidence  of  Dedication.  —  Stronger  evidence  is  required  to  estab- 
lish the  dedication  ot  a  neighborhood  or  timber  road  than  of  a 
thoroughfare,  and  in  case  of  a  county  road  than  of  a  street  in  a 
town  or  city.  —  Id. 

6.  Action  to  Enjoin  Obstructions  —  Damages  —  Findings  —  Im- 
if ATBRIAL  Issue.  —  In  an  action  to  enjoin  the  obstruction  by  the 
defendants  of  an  alleged  public  highway  over  their  land,  and  to 
recover  damages  for  past  obstructions,  the  issue  raised  aa  to  the 
damages  is  immaterial,  and  no  finding  thereon  is  necessary  if  the 
court  finds  that  the  locus  in  quo  belongs  to  the  defendants,  and 
never  waa  a  public  highway.  —  Id. 

DEED.  See  Agency,  8,  9;  Boundaries,  3;  Evidence,  12;  Fraudulent 
Conveyance;  Husband  and  Wife,  1;  Married  Women;  Mort- 
gage, 1,  2;  Tax  Deed;  Tenants  in  Common;  Trust,  4,  10. 

DEFAULT.    See  Affidavit  of  Merits. 

DELAY.    See  Fraudulent  Conveyance,  5. 

DUiLIVERY.  See  Criminal  Law,  34;  Evidence,  13;  Fraudulent 
Conveyance,  3. 

DEMAND.  See  Bill  of  Particulars;  Corporations,  2;  Fixtures.  3; 
Landlord  and  Tenant;  Street  Assessment,  6. 

DEMURRER. 

L  Conversion  —  Insufficient  Description  of  Property.  —  In  an 
action  to  recover  damages  for  the  conversion  of  certain  personal 
property,  an  objection  to  the  complaint  that  it  does  not  describe 
the  property  alleged  to  have  been  converted  with  sufiicient  particu- 
larity must  be  takea  by  special  demurrer.  —  Kelly  v.  Murphy,  560. 

2.  Pleading  —  Defect  of  Parties  —  Answer  —  Immaterial  Error 
—  ^\^lere  a  demurrer  to  a  separate  defense  in  an  answer  setting  up 
a  defect  of  parties  plaintiff  is  erroneously  overruled,  the  error  id 
without  prejudice  to  the  plaintiffs  if  the  defendants  subsequently 
abandon  the  defense.  —  Burroughs  v.  De  Couts,  362. 

See  Amendments,  2 ;  Miners'  Lien,  1 ;  Nuisance,  3. 

DEPOSITION.    See  Evidence,  24,  26,  27. 

DESCRIPTION.     See  Boundaries,  2,  3;  Criminal  Law,  29;  Dbmub* 
RER,  1;  Street  Assessment,  4. 

DILIGENCE.    See  New  Trial.  3;  Reference. 
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DIRECTORS.    See  Corporations,  2. 

DISCONTINUANCE.    See  Amendments,  3. 

DISCRETION.    See  Amendments,  5;  Costs;  Criminal  Law,  21;  Evi- 
dence, 16;  Findings,  10;  Husband  and  Wife,  5. 

DISMISSAL.    See  Appeal,  3,  5,  7;  Reference;  Summons,  6. 

DISSOLUTION.    See  Partnership,  4. 

DISTRIBUTION.    See  Estate  op  Decedent,  13. 

DIVORCE.    See  Appeal,  4,  5;  False  Representations,  1. 

DRAFT.    See  Miner's  Uen,  2. 

DRUNKENNESS.    See  Criminal  Law,  3,  8. 

DYING  DECLARATIONS.    See  Evidence,  17-19. 

EJECTMENT. 

1.  Common  Source  of  Title  —  Evidence  of  Prior  Title.  —  In  an  ac- 
tion of  ejectment,  where  both  parties  claim  to  deraign  title  froua 
the  same  source,  the  plaintiff  need  not  introduce  in  evidence  any 
conveyance  from  the  former  owner  to  the  person  having  the  com- 
mon source  of  title.  —  Frink  v.  Roe,  296. 

2.  General  Verdict  —  Conflict  of  Evidence.  —  In  an  action  of 
ejectment,  a  general  verdict  is  sufficient,  and  will  not  be  disturbed 
on  the  ground  of  the  insufficiency  of  the  evidence,  if  the  evidence 
is  substantially  conflicting.  —  Joy  v.  McKay,  445. 

See  Boundaries,  2 ;  Fraudulent  Conveyance,  2 ;  Injunction,  4 
5;  Landlord  and  Tenant,  U;  Trust,  10. 

ELECTION.    See  Estate  of  Decedent,  20;  Municipal  Corporations, 
1;  Trust,  12. 

EMPLOYER  AND  EMPLOYEE. 

1.  Defective  Machinery  —  Liability  of  Mill-owner.  —  It  is  the 
duty  of  the  owner  of  a  saw-mill  to  furnish  suitable  and  safe 
machinery  for  the  use  of  his  employees,  and  he  cannot  divest  him- 
self of  liability  for  injuries  to  an  employee,  caused  by  defective 
machinery,  by  intrusting  the  performance  of  that  duty  to  his 
servants.  —  Sanhom  v.  Madera  Flume  and  Trading  Company,  261. 

2.  Knowledge  by  Empix>yee  of  Defects.  —  The  ow  er  of  the  mill  is 
not  liable  for  such  injuries  to  an  employee  if  the  latter  knew  or 
had  the  means  of  knowledge  of  the  defects  in  the  machinery,  and  of 
the  dangers  and  risk^  likely  to  result  from  it^^  use.  —  Id, 
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3.  Danger  of  Employment —  Instruction.  —  The  action  was  brought 
by  an  employee  in  a  saw-mill  against  his  employer,  to  recover  dam- 
ages for  injuries  alleged  to  have  been  caused  by  defective  machinery. 
The  defendant  requested  the  court  to  instruct  the  jury  that  "  when 
a  party  works  with  or  in  the  vicinity  of  a  piece  of  machinery  in- 
sufficient for  the  purpose  for  which  it  is  employed,  or  for  any  rea- 
son unsafe,  with  a  knowledge  or  means  of  knowledge  of  its  con- 
dition, he  takes  the  risk  i.cident  to  the  employment  in  which  he 
is  thus  engaged,  and  cannot  maintain  an  action  for  injuries  sus- 
tained arising  out  of  accidents  resulting  from  such  defective  condi- 
tion of  the  machinery.*'  //cW,  that  the  instruction  was  properly 
refused,  as  it  failed  to  include  as  one  of  the  conditions  upon  which 
the  plaintiff  could  not  maintain  the  action  that  he  knew  or  might 
have  known  that  his  employment  involved  danger  to  himself.  —  Id. 

4.  Negligence  of  Employee  —  Question  for  Jury.  —  Irf  such  an  ac- 
tion, the  question  whether  the  plaintiff  was  negligent  or  not  is  one 
of  fact  for  the  jury,  and  the  knowledge  of  the  plaintiff  of  the  de- 
fectiveness of  the  machinery  is  only  one  of  the  probative  facts 
from  which  the  ultimate  fact  of  negligence  must  be  determined. — 
Id. 

5.  Expert  in  Saw-mills  —  Evidence.  —  On  the  trial,  a  witness  for 
the  plaintiff  testified  in  rebuttal,  after  showing  himself  qualified  as 
an  expert,  that  at  the  time  of  the  accident  the  log  being  sawed  did 
not  pinch  the  saws,  and  that  the  machinery  was  being  operated 
in  the  usual  manner.     Held,  that  the  evidence  was  proper.  —  Id, 

See  Negugence. 
EXCUMBRANCE.    See  Attachment. 

EQUITY.     See  Forfeiture;   Fraudulent  Conveyance,  6,  7;   Ihjuiio- 
TioNj  Specific  Performance;  Trust. 

ESCHEATED  ESTATE.     See  Estate  of  Decedent,  6. 

ESTATE  OF  DECEDENT. 

1.  Non-Resident  Foreigners  —  Rights  of  Succession  —  Constitu- 
tional Law.  —  The  constitution  does  not  prohibit  the  legislature 
from  conferring  upon  non-resident  foreigners  the  same  rights  with 
respect  to  the  acquisition,  possession,  enjoyment,  transmission,  and 
inheritarce  of  property  as  are  guaranteed  by  that  instrument  to 
resident  foreigners.  —  State  of  California  v.  Smith,  153. 

2.  Section  671  of  Civil  Code.  —  The  legislature  had  power  to  pro- 
vide, by  section  671  of  the  Civil  Code,  for  the  succession  to  property 
by  foreigners  who  havp  never  been  residents  That  section  pro- 
vides a  rule  with  respect  to  property  within  the  state,  and  confers 
a  right  to  be  enjoyed  within  its  jurisdiction.  —  Id. 

8.  Nonresident  Aliens  —  Who  are.  —  The  words  "non-resident 
aliens/*  as  used  in  section  672  nf  the  Civil  Code,  mean  those  per- 
sons who  are  neither  citizens  of  the  United  States  nor  residents  of 
the  state.  —  Id. 
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4.  Appearing  and  Claiming  Pbopebty  —  Limitation  on  Right. — 
Under  that  section,  the  failure  of  a  non-resident  alien  to  appear  and 
claim  the  property  within  five  years  after  descent  cast  operates  a 
bar  of  his  right  to  assert  any  title  in  the  property  as  against  the 
state.  But  any  appearance  within  the  state,  and  the  assertion  of  a 
claim  to  the  property,  either  by  action,  or  by  takinff  possession  ot 
or  conveying  or  contracting  with  respect  to  it,  within  the  time 
limited,  is  sufficient  to  render  the  bar  of  the  statute  inoperative.  — 
Id. 

5.  Pboceedino  by  State  to  Vest  Title — When  should  be  Bbouoht. 

—  A  proceeding  brought  by  the  attorney -general  to  vest  title  in 
the  state  as  to  property  alleged  to  have  escheated  to  it  under 
section  672  of  the  Civil  Code  is  premature  if  commenced  within  five 
years  after  the  death  of  the  ancestor.  —  Id, 

ft.  Pbobatb  of  Will  —  Petition  —  Essential  Averments.  —  Under 
section  1300  of  the  Code  of  Civil  Procedure,  it  is  not  essential  that 
the  petition  for  the  probate  of  a  will  should  state  whether  it  is 
an  olographic  or  other  species  of  will,  nor  does  any  defect  of  form 
or  in  the  statement  of  the  jurisdictional  facts  actually  existing  in- 
validate the  probate.  —  Estate  of  Learned,  140. 

7.  Contest  op  Probate  —  Findings  —  Olographic  Wnx.  —  Where 
the  probate  of  a  will  is  contested,  and  the  court  by  whom  the  con- 
test is  tried  finds  against  the  contestants  on  all  the  issues  raised 
by  them,  a  further  finding  that  the  will  is  valid  as  an  olographic 
will,  although  not  necessary  to  sustain  the  judgment  admitting  it 
to  probate  as  such,  is  not  erroneous,  notwithstanding  no  issue  an 
to  its  validity  as  an  olographic  will  was  raised  by  the  contest.  —  Id, 

8.  Olographic  Will  —  Execution  before  Adoption  of  Civil  Code 

—  Vaudity  of.  —  An  olographic  'vill  is  not  invalid  because  made 
and  executed  prior  to  the  time  section  1277  of  the  Civil  Code  bo- 
came  operative,  if  the  testator  did  not  die  until  after  the  section 
took  effect.  —  Id. 

9.  Appointment  of  Special  Administrator  —  Prior  Appointment 
OF  Executrix  —  Suspension  and  Removal.  —  Where  letters  testa- 
mentary have  been  issued  to  an  executrix,  the  superior  court  has  no 
power  afterwards  to  appoint  a  special  administrator  of  the  estate, 
unless  the  executrix  is  first  suspended  or  removed.  —  Schroeder  v. 
Superior  Court  of  San  Mateo  County,  343. 

10.  Executrix  not  Removed  bt  Appointmeivt  of  Speciah  Adminis- 
trator.—  An  eco  parte  order  appointing  a  special  administrator 
does  not  operate  as  a  removal  of  an  executrix  previously  appointed. 

—  W. 

11.  Marriage  of  Executrix  —  Effect  of.  —  Under  section  1352  of  the 
Code  of  Civil  Procedure,  the  marriage  of  an  executrix  does  not  eo 
instanti  deprive  her  of  the  power  to  act.  It  merely  renders  her 
incompetent,  so  that  she  may  be  proceeded  against  for  suspension 
and  removal  as  provided  by  the  code.  —  Id. 

12.  Revocation  of  Probate  —  Dismissal  of  Petition  —  Appeal. — 
No  appeal  lies  from  an  order  dismissing  a  petition  for  the  revom- 
tion  of  the  probate  of  a  will,  or  from  an  order  denying  a  motion 
of  the  contestant  to  set  aside  and  vacate  such  previous  order  and 

Lxx.  oal.— 48 
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all  orders  and  decrees  made  subsequent  thereto.  —  Estate  of  Shar* 
horo,  147. 

13.  Notice  of  Hearikq  for  Distribution  —  Sufficiency  of.  —  The 
decree  of  distribution  in  question  was  objected  to  on  the  ground  that 
the  notice  required  by  section  1633  of  the  Code  of  Civil  Procedure 
had  been  improperly  given.  The  notice  was  in  due  form,  signed 
by  the  clerk  of  the  proper  court,  ai.d  posted  according  to  law,  and 
an  affidavit  of  posting  made  by  a  qualified  person.  There  was 
no  evidence  in  the  record  that  the  person  making  the  affidavit  did 
not  act  for  the  clerk,  or  that  the  notice  did  not  remain  where 
posted  for  the  required  time.  The  giving  of  a  proper  notice  was 
recited  in  the  decree.  Held,  that  the  objection  could  not  be  sus- 
tained. —  Id. 

14.  Order  Settling  Account  and  Discharging  Executor  —  Setting 
aside.  —  After  the  expiration  of  the  time  limited  by  section  473 
of  the  Code  of  Civil  Procedure,  a  decree  settling  the  final  account 
of  an  executor  and  dischargine  him  from  his  trust,  if  regular  upon 
its  face,  cannot  be  set  aside  by  the  Probate  Court  on  the  ground 
that  it  had  been  inadvertently  and  prematurely  entered.  The 
remedy  in  such  a  case  is  in  equity.  —  Estate  of  Cahalan,  604. 

15.  Commissions  of  Executor  —  Land  not  Belonging  to  Estate. — 
The  executors  of  the  last  will  of  a  deceased  person  are  not  en- 
titled to  commissions  upon  the  value  of  a  piece  of  land  of  which 
they  had  taken  possession,  and  which  was  included  in  their  in- 
ventory as  a  part  of  the  property  of  the  estate,  where  it  is  after- 
wards determined,  in  an  action  brought  against  them  to  recover  the 
possession,  that  the  land  did  not  belong  to  the  estate.  —  Estate  of 
Ricaud,  69. 

16.  Claim  against  Bears  Interest  after  Settlement  of  Account. 

—  A  claim  against  the  estate  of  a  deceased  person,  which  has  been 
passed  upon  on  the  settlement  of  the  final  account  of  the  adminis- 
trator, and  ordered  to  be  paid  in  due  course  of  administration, 
has  the  effect  of  a  judgment  against  the  estate,  and  bears  interest 
at  the  rate  of  seven  per  cent  per  annum  from  the  date  of  the  de- 
cree settling  the  account,  although  the  demand  on  which  the  claim 
was  founded  did  not  bear  interest.  —  Estate  of  Olvera,  184. 

17.  Specific  Performance  —  Contract  for  Sale  of  Land  —  Judg- 
ment against  Executor  after  Resignation  —  Heirs  not  Bound. 

—  Where  an  action  for  the  specific  performance  of  a  contract  for 
the  sale  of  land  is  brought  against  a  defendant  as  the  executor  of 
the  will  of  the  deceased  vendor  after  the  resignation  of  his  execu- 
torship has  been  accepted  by  the  Probate  Court,  and  without  join- 
ing the  heirs  of  the  deceased,  a  judgment  rendered  therein  against 
him  as  executor  does  not  bind  the  heirs.  —  Luco  v.  Commercial 
Bank  of  San  Diego,  339. 

18.  Order  Accepting  Resignation  of  Executor  —  Presumption  of 
Regularity.  —  An  order  of  the  Probate  Court  accepting  the  resig- 
nation of  an  executor  and  discharging  him  from  his  trust  is  pre- 
sumed to  be  regular,  and  cannot  be  collaterally  attacked.  —  Id,  . . 

19.  Services  of  Married  Woman  —  Claim  for  —  Presentation  of  — 
Judgment.  —  A  claim  against  the  estate  of  a  deceased  person  for 
services  rendered  by  a  married  woman  while  living  with  her  hits- 
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band  is  community  property,  and  should  be  presented  to  the  per- 
sonal representatives  of  the  decedent  in  the  name  of  the  husband. 
But  where  such  a  claim,  verified  by  the  wife,  is  presented  in  her 
name   by  the   husband,  and   is   rejected,  and  an   action   is  subse- 

?iuently  brought  thereon  by  the  husband  and  wife,  a  judgment  in 
avor  of  the  plaintiffs  will  not  be  reversed  on  account  of  the  in- 
formality in  the  manner  of  the  presentation.  —  Smith  v.  FumUh, 
424. 

20.  Bequest  in  Payment  of  Services  —  Renunciation  of  by  Legatee 
—  Ei^ection.  —  The  action  was  brought  to  recover  the  value  of 
services  rendered  by  one  of  the  plaintiffs  as  nurse  to  a  deceased 
person.  The  decedent  by  his  will  bequeathed  to  the  plaintiff  a 
sum  of  money  in  consideration  and  in  payment  for  the  care  and 
attention  of  the  plaintiff  during  his  last  sickness.  Held,  that  the 
action  was  a  renunciation  of  the  bequest,  and  an  election  by  the 
plaintiff  not  to  rely  upon  it  as  a  payment  for  the  services.  —  Id, 

See   Appeal,   2;    Estoppel;    Executobs   and   Administbatobs ; 
Pabties. 

ESTOPPEL. 

Decree  op  Pabtition  —  Pbobate  Court  —  Title  from  Decedent.-- 
Where  a  decree  of  partition  of  certain  land,  alleged  to  form  part 
of  the  estate  of  a  decedent,  is  rendered  by  the  probate  court,  a 
party  thereto  is  estopped  from  afterwards  asserting  any  other  title 
derived  from  the  decedent  adverse  to  that  of  his  co-tenants  under 
the  decree.  —  Burroughs  v.  De  Couts,  362. 

See  Evidence,  24;  Tenants  in  Common,  3;  Wateb  and  Water 
Rights,  1. 

EVICTION.     See  Lease,  2-3. 

EVIDENCE. 

L  Defendant  in  Ditfebent  Infobmation  may  be  Called.  —  A  party 
proceeded  against  in  one  information  for  an  alleged  murder  may 
be  called  as  a  witness  on  behalf  of  the  state  to  testify  against  a 
defendant  charged  in  another  and  different  information  with  the 
same  killing.  In  such  a  case,  the  party  called  as  a  witness  retains 
the  right  to  object  to  answering  a  question  which  would  tend  to 
criminate  him.  —  Ew  parte  Slice,  51. 

2.  Evidence  Favobable  to  Defendant.  —  A  defendant  cannot  object 
to  the  introduction  of  evidence  if  its  only  effect  was  favorable  to 
him.  —  People  v.  Donaldson,   116. 

3.  Conflict  of  —  Verdict.  —  Where  the  evidence  is  conflicting,  a  ver- 
dict will  not  be  disturbed  on  the  ground  that  it  is  not  justified 
thereby.  —  Anderson  v.  Black,  236. 

4.  Evidence  Tending  to  Show  III  Will  of  Witness  —  Rejection 
of  when  not  Error.  —  On  the  trial,  o-'e  of  the  plaintiffs,  when 
testifying  as  a  witness  in  his  own  behalf,  was  asked  on  crosH-exam- 
ination  iif  he  had  not  on  a  certain  night  gone  with  shot-guns  upon 
the  premises  in  controversy,  while  the  defendarts  were  in  the 
peaceable  possession  thereof,  and   forcibly  dispossessed  them.     The 
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court  disallowed  the  question.  Held,  that  the  question  wns  proper 
as  tending  to  shbw  that  the  witness  was  biased  or  entertained  ill 
will  against  the  defendants,  but  that  its  rejection  wsts  without 
prejudice,  as  the  wit.. ess  had  previously  admitted  entertaining  ill 
will  towards  one  of  the  defendants.  —  id. 

5.  Heabsat  Evioenoe  —  Immateeial  Erbob.  —  The  admission  in  evi- 
dence  of  a  statement  by  the  person  alleged  to  have  been  assaulted, 
made  without  the  presence  of  the  defendant  and  about  two  hours 
after  the  assault,  to  the  effect  that  he  was  shot,  without  indicating 
by  whom  the  shot  was  fired,  is  not  prejudicial  to  the  defendant  u 
the  latter  admits  when  testifying  in  his  own  behalf  to  having  fired 
the  shot  complained  of.-  PeopU  v.  Maraeiler,  98. 

6.  Error  in  admitting  hearsay  evidence  of  a  certain  fact  is  cured  if 
the  defendant  subsequently  testifies  to  the  same  effect.  — Id. 

7.  Reputation  of  Defendant  fob  Peace  and  Quiet  —  Rejection  of 

—  Evidence  of.  —  On  the  trials  the  defendant's  counsel  asked  a 
witness  if  he  knew  the  reputation  of  the  defendant  for  peace  and 
quietude  in  the  community  in  which  he  lived.  The  district  at- 
torney objected  to  the  question  because  it  had  not  been  shown 
that  the  witness  knew  the  particular  community  in  which  the  de- 
fendant lived.  The  court  thereupon  asked  the  witness  several 
questions,  and  then  sustained  the  objection.  The  record  does  not 
show  what  these  questions  were,  nor  whether  the  witness  knew 
in  what  community  the  defendant  lived.  Held,  that  the  objection 
was  properly  sustained.  —  Id, 

8.  IMPROPEB  Question  —  Answeb  —  Ebbob  without  Pbejudice.— - 
The  allowance  of  an  improper  question  to  be  put  to  a  witness 
against  the  objection  of  the  defendant  will  be  considered  as  with- 
out prejudice  if  the  record  fails  to  show  that  any  answer  was 
given  to  the  question.  —  Id, 

9.  Expebt  Testimony  as  to  Eyesight.  —  A  physician  cannot  testify 
as  an  expert  to  the  relative  powers  of  eyesight  of  two  different 
persons,  under  certain  named  conditions,  unless  it  is  first  shown 
that  he  has  made  an  examination  of  their  eyes.  —  Id, 

10.  Absence  of  Witness  fbom  Tbial  —  Refusal  of  Bench-wabbant. 

—  On  the  trial,  certain  witnesses  for  the  defendant,  who  had  been 
served  with  subpoenas  out  of  the  county  in  which  the  action  was 
tried,  did  not  appear  when  called  to  testify.  The  defendant  there- 
upon asked  for  a  bench-warrant  to  enforce  their  appearance.  The 
court  denied  the  application.  It  did  not  appear  by  affidavit  or 
other  sworn  statement  what  was  sought  to  be  proved  by  the  wit- 
nesses, or  that  their  testimony  would  have  been  material  to  the 
defendant,  or  that  they  were  within  immediate  reach  of  the  process 
of  the  court.    Held,  that  the  action  of  the  court  was  proper.  —  Id, 

11.  Public  Recobds.  —  The  books  of  a  recorder's  office  are  not  ad- 
missible in  evidence  to  prove  the  execution  and  contents  of  instru- 
ments which  have  been  duly  recorded,  unless  the  absence  of  the 
originals  is  first  explained  or  accounted  for.  —  Broton  v.  Oriffith, 
14. 

12.  Deed  —  Recobd  —  Evidence  of  Execution  and  Deuvebt.  —  Con- 
ceding that  the  record  of  a  deed  which  is  introduced  in  evidence 
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without  objection  is  prima  facie  evidence  of  the  genuineness,  due 
execution,  and  delivery  of  the  original,  still  it  is  only  prima  facie 
evidence  of  those  facts,  and  may  be  rebutted.  —  Burroughs  v.  De 
Couis,  362. 

13.  Fun>iNQ  —  Deuvebt.  —  A  finding  that  certain  deeds  under  which 
the  plaintiffs  claim  were  never  delivered,  held,  supported  by  the 
evidence.  —  Id, 

14.  Criminal  Law  —  Interpreteb  mat  be  Witness.  —  A  person  ap- 
pointed to  act  as  an  interpreter  on  the  trial  of  a  criminal  action 
is  not  disqualified  by  reason  of  the  fact  that  he  was  a  witness  for 
the  prosecution.  —  People  v.  Fong  Ah  Bing,  8. 

16.  Evidence  —  Question.  —  On  the  examination  of  a  witness,  counsel 
cannot  insert  in  a  question  a  statement  as  having  been  made  by 
the  witness  which  had  not  in  fact  been  made  by  him.  —  Id. 

16.  Leading  Question  —  DiscBEnoN.  —  It  yi  within  the  discretion  of 
the  trial  court  to  allow  leading  questions  to  be  put  to  a  witness 
on  his  examination  in  chief.  —  Id, 

17.  MuBDEB  —  Dyino  Declabaticns  —  Written  Statement  —  Pabol 
Evidence.  —  In  a  prosecution  for  murder,  where  dying  declarations 
of  the  deceased  have  been  reduced  to  writing,  parol  evidence  is 
admissible  to  show  the  condition  of  deceased  when  the  declarations 
were  made.  Such  evidence  does  not  add  to  or  contradict  the  writ- 
ten statement.  —  Id. 

18.  Entibe  Context  of  Declabation  must  be  Given.  —  A  statement 
in  a  dying  declaration  disconnected  from  the  context,  and  con- 
tradictory to  the  general  import  thereof,  is  inadmissible  in  evi- 
dence unless  the  whole  of  the  context  is  given.  —  Id. 

19.  Admissibilitt  of  Dtinq  Declabations.  —  Dying  declarations  to  be 
admissible  must  relate  to  the  act  of  killing  or  to  the  circumstances 
immediately  attending  it  and  forming  part  of  the  re8  geatas.  —  Id. 

20.  Evidence  —  Immatebial  Ebbor.  —  The  refusal  of  the  <'Ourt  to  per- 
mit a  proper  question  to  be  answered  is  not  a  material  error  if  the 
witness  in  another  portion  of  his  testimony  fully  answers  the 
question.  —  Id. 

21.  Impeachment  of  Witness  —  Evidence  of  Hostility.  —  On  a  trial 
for  murder,  where  the  defendant  is  proved  to  have  been  previously 
arrested  and  charged  with  arson,  a  question  as  to  who  instigated 
the  arrest  is  inadmissible  in  the  absence  of  evidence  or  the  offer  of 
evidence  connecting  any  witness  for  the  prosecution  with  the  arrest. 
—  Id, 

22.  Impeached  Witness  —  Disbegabdino  Testimony. — The  evidence 
of  a  witness  who  has  been  impeached  may  be  disregarded  by  the 
jury,  and  the  court  may  so  instruct.  —  People  v.  Phillips,  61. 

23.  Cbiminal  Law  —  Impeachment  of  Witness  —  Cross-examina- 
tion—  Matters  Collatebal  to  Issue.  —  On  the  trial  of  a  crim- 
inal case,  where  a  witness  for  the  defendant,  after  he  had  been 
examined  and  cross-examined,  is  recalled  by  the  prosecution  for 
further  cross-examination,  in  order  to  lay  a  foundation  for  his 
impeachment,  the  answers  of  the  witness  given  on  his  further 
cross-examination,  concerning  matters  collateral  to  the  issues,  are 
binding  on  the  prosecution,  and  as  to  them  he  cannot  be  con- 
tradicted. —  Pcopte  v.  Webh,  120. 
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24.  Deposition  —  Stipulation  for  —  Witness  out  of  State  —  Es- 
toppel. —  Where  the  parties  stipulate  that  the  deposition  of  a 
witness  out  of  the  state  may  be  taken  by  a  designated  person,  and 
when  taken  may  be  used  on  the  trial,  they  are  afterwards  estopped 
from  objecting  that  the  deposition  was  not  taken  under  a  commis- 
sion issued  by  the  trial  court.  —  Palmer  v.  Uncos  Mining  Co.,  614; 
Holm  V.  Vncaa  Mining  Co.,  614. 

26.  Pleading  —  Stipulation  to  Abide  Pbiob  Bar  in  Action  —  Plea. 
—  In  an  action  on  a  promissory  note,  where  the  answer  pleads  a 
prior  judgment  in  favor  of  the  defendant  in  bar,  a  stipulation 
sig  ed  by  the  parties  and  filed  in  the  case,  wherein  the  plaintiff 
admits  that  the  indebtedness  in  controversy  was  involved  in  the 
prior  action,  and  agrees  that  the  subsequent  action  shall  be  deter- 
mined by  the  prior  one,  is  admissible  in  support  of  the  plea  in  bar 
without  being  specially  pleaded.  —  Coubrough  v.  Adams,  374. 

26.  Pbactice  —  Deposition  —  Evidence  of  Non-residence  of  Wit- 
ness—  Waiver. — Error  in  admitting  depositions  in  evidence,  with- 
out preliminary  proof  that  the  witnesses  resided  out  of  the  county 
where  the  cause  was  being  tried,  is  waived  if  the  party  against 
whom  the  depositions  were  offered  dispensed  with  the  formal  proof 
of  such  fact  on  the  trial,  and  accepted  the  verbal  statement  of  the 
opposing  counsel  as  to  their  non-residence.  —  Estate  of  Learned, 
140. 

27.  Secondary  Evidbncb  of  Contract  —  Deposition  —  Possession  of 
Contract  by  Adverse  Party.  —  The  action  was  brought  by  a  ven- 
dee for  the  specific  performance  of  a  written  contract  for  the  sale 
of  land.  Prior  to  the  trial,  the  deposition  of  a  witness  was  taken, 
who  testified,  without  objection,  to  the  terms  of  the  contract.  At 
the  trial,  the  defendant  objected  for  the  first  time  to  the  evidence 
contained  in  the  deposition,  on  the  ground  that  secondary  evidence 
of  the  contract  could  not  be  given  without  proof  of  the  loss  or 
destruction  of  the  original.  The  plaintiff  thereupon  showed  that 
the  contract  was  executed  in  duplicate,  one  copy  of  which  had  been 
delivered  to  him,  and  the  other  retained  by  the  vendor,  the  an- 
cestor of  the  defendants,  and  that  his  copy  had  been  subsequently 
delivered  to  the  vendor,  and  destroved  by  him.  The  copy  retained 
by  the  vendor  was  not  accounted  for,  nor  did  it  appear  that  any 
rotice  to  produce  it  in  court  had  been  given.  One  of  the  defendants 
had  the  copy  in  his  possession,  and  could  have  produced  it.  Held, 
that  the  defendants  could  not  object  to  the  evidence.  —  Nicholson 
V.  Tarpey,  608. 

28.  Declarations  of  Vendee  to  Assessor  —  Evidence  of  when  Inad- 
missible—  Adverse  Possession.  —  In  such  an  action,  declarations 
made  by  the  plaintiff  to  the  assessor,  at  the  time  the  land  in 
question  was  assessed,  and  in  the  absence  of  the  defendants,  to  the 
effect  that  he  was  the  owner  of  the  land,  are  not  Admissible  in 
support  of  hi''  claim  to  the  adverse  possession  thereof,  or  to  show 
that  the  assessment  was  made  to  him.  —  Id, 

29.  Practice.  —  On  the  trial,  certain  evidence  stated  in  the  opinion  wa« 
admitted  against  the  objection  of  the  defendants,  and  certain  objec- 
tions to  questions  asked   by  him  on  cross-examination  were  sua- 


Executors  and  Administrators.  679 

EVIDENCE  (Continued). 

tained.  Held,  that  the  rnlings  of  the  court  were  proper.  —  Red 
Jacket  Trihe  No,  28,  /.  0.  R.  M.  v.  Gibson,  128. 

30.  Stbiking  out  —  Motion  fob  must  be  Specific.  —  Where  testimony 
is  admitted,  some  of  which  is  relevant  and  competent,  and  inter- 
mingled with  that  which  is  improper,  a  motion  to  strike  out  should 
be  directed  with  such  precision  to  the  portion  attached  that  no 
uncertainty  may  remain  as  to  the  testimony  challenged;  otherwise 
a  refusal  to  strike  out  is  not  error.  —  Bellman  v.  McWilliama,  449. 

See  Agency,  11,  12;  Appeal,  6,  8;  Bnx  op  Pabticulabs;  boun- 

DABIES,  2,  3;   COMMON  CaBBIEB,  8,  9;   CONTEMPT,  2,  3;    COBPOB- 

ATIONS,  1;  Cbiminal  Law,  3,  7,  8,  U,  12,  16,  18,  19,  24,  33,  39; 
Dedication,  5 ;  Ejectment,  1,  2 ;  Empioteb  and  Employee,  5 ; 
Findings,  3,  7;  Fbaudulent  Convey.^nce,  6;  Injunction,  4; 
Insubance,  1;  Justice's  Coubt,  1;  Mobtgage,  1,  2;  New 
Tbial,  1;  Non-suit ;  Pabtnebship,  4,  5;  Pleadings;  Public 
Lands,  6,  8;  Statute  of  Limitations,  4,  6;  Stbeet  Assess- 
ment, 2,  5,  7;  Swamp  Lands,  2,  3;  Tbust,  11;  Wateb  and 
Wateb  Rights,  5. 

EXCEPTION.    See  Appeai^  6;  Bill  of  Pabticxtlabs;  Instbuotions, 
2,  3. 

EXECUTION. 

Designation  of  Pbofebty  to  bb  Levied  on  —  Waiveb  of  Right  bt 
Debtob  —  Regulabity  of  Levy.  —  Under  section  189  of  the  prac- 
tice act  of  1850,  an  execution  debtor  had  the  right  of  designating 
the  property  to  be  levied  upon,  but  he  could  not  defeat  a  levy  by 
neglecting  or  refusing  to  exercise  the  right ;  and  in  the  absence  of  a 
showing  that  such  right  was  exercised  by  the  debtor  and  disre- 
garded by  the  officer,  the  former  cannot  be  heard  to  complain,  nor 
can  a  stranger  to  the  writ,  having  no  interest  in  or  lien  upon 
the  property  seized,  question  the  regularity  of  the  levy  for  such 
cause.  —  Frink  v.   Roe,  296. 

2.  Notice  of  Sale  —  Infobmalitt  in.  —  A  failure  to  give  the  proper 
notice  of  a  sale  of  real  estate  under  an  execution  does  not  in- 
validate the  sale.  —  Id, 

3.  Sale  undeb  Execution  —  What  Estate  Passes  by.  —  On  a  sale 
of  real  property  under  execution,  the  interest  or  estate  of  the  judg- 
ment debtor  in  the  property  at  the  date  of  the  sale  passes  to  the 
purchaser,  although  acquired  after  the  levy  of  the  execution.  —  Id. 

4.  Fbaudulent  Judgment  —  Action  to  Set  aside  —  Issuance  and 
Retubn  of.  —  In  an  action  by  a  junior  judgment  creditor  to  set 
aside  a  prior  judgment  and  execution  sale  of  the  property  of  the 
debtor  on  the  ground  of  fraud,  the  complaint  need  not  allege  that 
an  execution  had  been  issued  and  returned  unsatisfied,  where  it 
is  averred  that  the  judgment  debtor  has  not  and  never  had  any 
property  except  that  sold  under  the  fraudulent  judgment.  —  Lee 
V.  Orr,  398. 

See  FoBEOLosuBE  Sale;  Injunction,  3,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  FOBEIGN  EXECUTBIX — MaY  SuE  PEBSONALLT  ON  FOBEION  JUDG- 
MENT. —  A  foreign  executrix  may  maintain  an  action  in  this  state 
in  her  individual  name  on  a  judgment  recovered  by  her  as  executrix 
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in  another  state  on  a  debt  due  to  her  testator.  —  Leuia  v.  Adamtf 
403. 


2.     AVEBMENTS     OF    OFFICIAL    CAPACITY  —  SUBPLUBAGE.  —  In     SUch     ftO 

action,  the  averments  in  the  complaint  of  the  official  capacity  of  the 
plaintiff  are  mere  surplusage,  and  may  be  disregarded. — Id. 

See  Appeal,  2;  Estate  of  Decedent;  Pabties. 


EXPERT.    See  Emploteb  and  Employee;  Evidence,  9;  Watkb  and 
Wateb  Riquts,  5. 

EXPRESS  COMPANIES.     See  Common  Cabbieb,  7 . 

EXTENSION  OF  TIME.     See  New  Tbial,  6. 

FALSE  REPRESENTATIONS. 

1.  Decbee  in  Divobce  Suit  —  Refobmation  op  —  Knowledge  of  At- 
TOBNEY.  —  Pending  ai  action  for  divorce,  the  parties  thereto  en- 
tered into  an  agreement  for  the  division  of  their  community  prop- 
erty in  case  a  divorce  should  be  granted,  whereby  the  wife,  the 
present  plaintiff,  was  to  have  set  apart  to  her  a  certain  ranch 
known  as  the  Home  Place,  consisting  of  a  particular  lot,  and  a 
tract  of  land  of  about  twenty  acres  inclosed  therewith.  The  de- 
cree in  the  divorce  suit,  to  which  the  plaintiff  assented,  awarded 
her  the  Home  Place,  but  erroneously  described  it  as  consisting  sole- 
ly of  the  lot,  thus  omitting  the  twenty-acre  tract.  At  the  time  of 
the  decree,  neither  the  plaintiff  nor  her  attorney  knew  of  the 
exact  extent  and  boundaries  of  the  Home  Place.  The  attorney 
had  means  b^  which  he  might  have  informed  himself  on  the  sub- 
ject, but  omitted  to  do  so,  and  applied  to  the  defendant  for  in- 
formation, who  stated  to  him  that  the  lot  covered  the  entire  place. 
The  action  was  brought  to  reform  the  decree  so  as  to  include  and 
award  to  the  plaintiff  the  twenty-acre  tract,  on  the  ground  that 
her  assent  to  the  decree  as  rendered  had  been  induced  by  the  false 
ar.d  fraudulent  representations  of  the  defendant.  Held,  that  the 
plaintiff  was  entitled  to  the  relief  prayed  for.  —  Senter  v.  Senter, 
619. 

2.  Sale  of  Land  —  Settino  aside  —  Mattebs  of  Opinion.  —  A  sale 
of  land  will  not  be  set  aside  at  the  instance  of  the  vendee  on  ac- 
count of  false  representations  by  the  vendor  of  mere  matters  of 
opinion  as  to  its  value  and  productiveness.  —  Rendell  v.  Scott,  514. 

See  Public  Lands,  1,  6-8. 
FICTITIOUS  NAME.    See  Summons,  (J. 

FINDINGS. 

1.   Omission  of  when  Immatetial.  —  Where  a  finding  made  is  con- 
'  elusive  against  the  right  of  the  plaintiff  to  recover,  finding  upon 
other  issues  are  unnecessary  to  support  the  judgment  against  him. 
—  Dyer  v.  Brogan,   136. 
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2.    Equitable  Averments  in  Complaint  —  Admissions  in  Answbb 

—  Verdict  —  Judgment.  —  In  an  action  to  recover  the  possession 
of  real  property,  and  for  an  injunction,  where  a  verdict  is  ren- 
dered in  favor  of  the  plaintiffs,  upon  which  judgment  is  entered, 
no  findings  are  necessary  upon  the  equitable  averments  of  the  com- 
plaint, if  they  are  not  denied  by  the  answer.  —  Anderson  v.  Black, 
226. 

8.  Practice  —  Immaterial  Issue  —  Defense  Unsupported  by  Evi- 
dence.—  An  issue  raised  by  a  defense  upon  which  no  evidence  is 
offered  at  the  trial,  and  no  finding  made,  is  deemed  immaterial,  and 
the  judgment  will  not  be  reversed  for  want  of  a  finding.  —  Senter 
V.  Benter,  619. 

4.  Appeal — Erroneous   Finding  —  Immaterial   Error  —  Judgment 

—  New  Trial.  —  Where  an  appeal  from  the  judgment  and  an 
appeal  from  an  order  refusing  a  new  trial  are  contained  in  the 
same  transcript,  the  judgment  will  not  be  reversed  or  a  new 
trial  granted  because  of  the  failure  of  the  court  to  find  on  a 
particular  issue  in  favor  of  the  appellant,  or  because  a  certain 
finding  was  without  the  issues,  if  the  correction  of  the  findings 
would  not  change  the  result.  —  Oates  v.  McLean,  42. 

5.  Practice  —  Sufficiency  op.  ^  A  finding  that  all  the  averments  of 
a  complaint  are  true  is  a  sufficient  finding  of  facts,  if  the  answer 
contains  nothing  but  denials  and  an  admission  of  matters  alleged 
in  the  complaint.  —  Johnson  V.  Klein,  186. 

6.  Party  Desiring  cannot  Dictate.  —  A  party  desiring  a  finding 
upon  a  particular  point  should  specify  the  point  to  the  court  with- 
out dictating  the  terms  of  the  finding;  and  the  refusal  of  the  court 
to  make  certain  findings  presented  to  it  as  facts  in  the  case  is 
not  erroneous.  —  Edgar  v.  Bteven^on,  286. 

7.  Conflict  of  Evidence.  —  Where  the  evidence  is  conflicting,  a  find- 
in|^  will  rot  be  disturbed  on  the  ground  of  insufficiency  of  the 
evidence  to  justify  it.  —  Id, 

8.  Practice  ■— Expiration  of  Term  of  Judge  —  Entry  of  Judgment 
after  —  Waiver  of.  —  Where  the  term  of  office  of  the  judge  who 
tried  the  case  expires  after  an  order  for  judgment  has  been  entered, 
but  before  the  findings  have  been  filed,  no  valid  judgment  can  be 
entered  in  the  action  without  a  new  trial  being  had,  unless  agreed 
findings  are  filed  or  waived  by  both  sides.  —  Mace  v.  0'/2et//ey,  231. 

9.  Jxtdgment  Entered  without  Findings  —  Motion  to  Vacate  — 
Notice  —  Time  for  Making  Motion.  —  If  no  agreed  findings  are 
filed  or  waived,  a  judgment  entered  in  conformity  with  the  order 
after  the  expiration  of  the  term  of  office  of  the  trial  judge  may 
be  set  aside  for  want  of  findings  on  the  motion  of  the  party  in 
whose  favor  the  judgment  is  entered,  without  notice  to  the  opposite 
party,  notwithstanding  the  latter  offers  to  waive  findings,  or  to 
have  them  made  by  the  successor  of  the  judge  who  tried  the  case, 
and  tenders  to  the  prevailing  party  the  amount  of  the  judgment. 
Such  a  motion  may  be  made  after  the  expiration  of  six  months 
from  the  date  of  the  order  for  judgment,  and  after  the  termination 
of  the  session  of  the  court  at  which  it  was  made.  —  Id. 

10.  Motion  may  be  Renewed  after  Denial  —  Jurisdiction  —  Discre- 
tion. —  In  such  a  case,  the  court  has  jurisdiction,  and  it  is  within 
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its  discretion,  to  allow  a  motion  to  vacate  the  judgment  to  be  re> 
newed,  although  it  had  previously  been  denied.  —  Id, 

See  Dedication,  6;  Estate  of  Decedent,  7;  Evidence,  13;  Mobt- 
OAOE,  1;  Partnership,  2;  Statute  of  Limitations,  4-6; 
Street  Assessment,  3;  Summons,  4;  Swamp-iands,  2;  Trust, 
11. 

FIRE  INSURANCE.    See  Insurance,  1,  2. 

FIXTURES. 

1.  Lessor  and  Lessee  —  Debtor  and  Creditor.  —  An  engine,  boiler, 
and  machinery  for  a  flouring  mill,  erected  by  a  lessee  on  the  de- 
mised premises,  and  securely  attached  thereto  by  bolts  and  screws, 
are  fixtures  as  between  him  and  his  attaching  creditors,  notwith- 
standing an  agreement  between  the  lessor  and  lessee  that  the 
latter  should  be  at  liberty  to  remove  the  machinery  upon  the 
expiration  of  the  lease.  —  McNally  v.  Connolly,  3. 

2.  Removal  of  Fixtures  —  Conversion  into  Personalty.  —  The 
severance  and  removal  of  the  fixtures  by  the  lessee  converts  them 
into  personalty.  —  Id, 

3.  Action  to  Recover  Possession  —  Demand.  —  No  demand  is  neces- 
sary before  bringing  suit  to  recover  the  possession  of  the  fixtures 
after  their  wrongful  severance  and  removal  by  the  lessee.  —  Id. 

FORFEITURE. 

Contract  for  Sale  of  Land  —  Failure  to  Pat  Purchase  Price. — 
The  failure  of  the  vendee  under  a  contract  for  the  sale  of  land  to 
pay  the  purchase  price  within  the  time  stipulated,  or  to  perform 
other  conditions  of  the  contract,  is  no  ground  for  a  decree  in  equity 
declaring  a  forfeiture  of  his  rights.  A  court  of  equity  will  never 
enforce  a  penalty  or  forfeiture.  —  MoCormick  v.  Rossi,  474. 

FORGERY.     See  Criminal  Law,  13-16. 

FORECLOSURE  SALE. 

1.  Setting  aside  —  Inadequacy  of  Price.  —  A  foreclosure  sale  will 
not  be  set  aside  for  mere  inadequacy  in  the  price  for  which  the 
property  was  sold.  —  Central  Pacific  R,  R.  Co.  v.  Creed,  497. 

2.  Surprise  —  Negligence  —  Offer  to  Return  Purchase  Price. — 
Such  a  sale,  if  fair  and  regular  upon  its  face,  will  not  be  set  aside 
on  the  ground  of  surprise,  unless  the  party  claiming  to  have  been 
surprised  was  without  fault  or  negligence,  and  promptly  offered 
to  return  the  purchase-money.  —  Id. 

3.  Circumstances  not  Constituting  Surprise.  —  The  sale  in  'ques- 
tion was  had  on  the  22d  of  December,  1884,  under  a  judgment 
rendered  in  favor  of  the  plaintiff  on  the  10th  of  October,  1884. 
The  plaintiff  knew  of  the  time  and  place  of  sale,  but  neglected  to 
give  any  instructions  in  reference  thereto  until  the  day  precedincr 
the  sale,  when  it  telegraphed  to  its  agent  and  wrote  the  sheriff 
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offering  to  purchase  the  property  for  the  amount  of  the  judgment 
and  costs,  and  instructing  them  to  make  a  bid  to  that  effect  at 
the  sale.  By  reason  of  atmospheric  conditions,  neither  the  telegram 
nor  letter  was  received  by  the  parties  to  whom  they  were  sent  until 
after  the  sale.  The  sale  was  made  to  the  respondent  for  a  less 
price  than  that  offered  by  the  plaintiff.  The  plaintiff  received  the 
purchase-money,  and  kept  it  for  Ave  months,  when,  without  offering 
to  return  the  money,  it  moved  to  set  aside  the  sale  on  the  ground 
of  surprise.     Held,  that  the  motion  was  properly  denied.  —  Id. 

FRAUD.    See  Execution,  4;  False  Repbesektations  ;  Homestead,  4; 
Public  Lands,  4-8,  13,  14;  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE. 

1.  Validity  of  inter  Se.  —  A  conveyance  for  the  purpose  of  defraud- 
ing the  creditors  of  the  grantor  is  valid  and  binding  as  between 
the  parties,  and  as  to  all  other  persons  except  creditors  of  the 
grantor.  —  Frink  v.  Roe,  296. 

2.  Fraud  on  Subsequent  Purchasers  —  Conveyance  cannot  be 
Questioned  in  Ejectment.  —  Under  the  statute  of  frauds  of  1850, 
a  sale  with  the  intent  to  defraud  subsequent  purchasers  is  fraudu- 
lent as  against  such  purchasers  for  a  valuable  consideration  and 
without  notice,  and  as  against  such  purchasers  with  notice  if  the 
grantee  in  the  fraudulent  conveyance  was  privy  to  the  fraud.  But 
the  validity  of  the  conveyance  cannot  be  questioned  in  an  action 
of  ejectment  if  the  pleadings  contain  no  proper  allegations  of  the 
fraud.  —  Id, 

3.  Retention  of  Possession  by  Vendor  —  Effect  of.  —  A  sale  of 
personal  property  not  accompanied  by  an  immediate  delivery  and 
followed  by  a  continued  change  of  possession  is  void  under  section 
3440  of  the  Civil  Code,  not  only  as  against  creditors  of  the  vendor, 
but  also  as  against  the  executrix  of  his  last  will.  —  Kelly  v. 
Murphy,  660. 

4.  Ownership  does  not  Pass  to  Vendee  —  Remedies  of  Seller. — 
Where  a  sale  of  personal  property  is  procured  by  fraud,  the  own- 
ership of  the  property  is  not  changed,  unless  the  seller  in  some 
way  afterwards  ratifies  the  sale;  and  in  the  absence  of  a  ratifica- 
tion, the  seller  may  maintain  an  action  to  recover  possession  of  the 
property  or  damages  for  its  conversion.  —  Amer  v.  Hightower,  440. 

5.  Fraud  —  Undue  Influence  —  Rescission  of  Contract  —  Action 
FOR  —  Unreasonable  Delay.  —  One  whose  consent  to  the  execu- 
tion of  a  contract  has  been  obtained  through  fraud  or  undue  in- 
fluence may  rescind  the  contract,  but  he  must  do  so  promptly  on 
discovering  the  facts  which  entitle  him  to  rescind.  Under  the  cir- 
cumstances of  the  present  case,  an  unexplained  delay  of  fifteen 
months  in  commencing  the  action  after  knowledge  of  the  facts, 
held,  unreasonable  and  fatal.  Held  further,  that  no  fraud  or  undue 
influence  was  shown  by  the  complaint.  —  Burkle  v.  Levy,  260. 

6.  Equity  —  Action  to  annul  Conveyance  —  Fraud  —  Evidence. — 
In  an  action  by  the  purchaser  to  set  aside  a  conveyance  on  the 
ground  of  fraud,  a  witness  for  the  plaintiff  was  asked  on  cross- 
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examination  whether  he  knew  of  any  unfair  act  done  by  the  de- 
fendant to  induce  the  sale.     Held,  that  the  question  was  improper. 

—  Red  Jacket  Tribe  No,  28,  Improved  Order  of  Red  Men  v.  Gibson, 
128. 

7.  Return  of  Pubchase-monby  —  Satisfaction  or  Mortgage  —  Re- 
vival OF  Lien.  —  In  such  an  action,  the  plaintiff  is  entitled  to  a 
return  of  the  purchase-money  on  obtaining  a  decree  annulling  the 
conveyance;  and  it  appearing  that  a  portion  of  the  purchase-money 
had  been  used  by  one  of  the  defendants  to  satisfy  a  mortgage  held 
by  a  third  person  on  certain  other  land  belonging  to  him,  held, 
that  the  plaintiff  was  entitled  to  have  the  lien  of  the  mortgage 
revived  in  its  favor.  —  Id, 

See  Agency,  8. 
GAMING.    See  Criminal  Law,  17-20. 

GARNISHMENT.    See  Assionment  for  Benefit  or  Creditobs^  2. 
GOVERNMENT  LANDS.     See  PuBUO  Lands.  . 
GRAND  LARCENY.    See  Criminal  Law,  22,  23. 
GRANTOR  AND  GRANTEE.    See  Adverse  Possession,  2. 

GROWING  CROPS. 

Chattel  Mortgage  —  Tortious  Removal  does  not  Destroy  Lien  — 
Conversion.  —  The  lien  created  by  a  duly  recorded  chattel  mort- 
gage on  a  growing  crop  is  not  destroyed  by  the  tortious  removal 
of  the  crop  from  the  land  of  the  mortgagor  by  a  third  person  hav- 
ing constructive  notice  of  the  lien.  In  such  a  case,  section  2972 
of  the  Civil  Code  does  not  apply,  and  the  mortgi^;ee  may  maintain 
an  action  against  the  person  removing  the  crop  lor  its  conversion. 

—  Wileon  v.  Prouty,  196. 

GUARANTY.    See  Lease,  6;  Letter  op  Credit. 

GUARDIAN  AND  WARD. 

1.  Appointment  of  —  Notice  to  Relatives  —  Consent  —  Record. — 
Under  the  statute  in  force  in  May,  1866,  the  appointment  of  a 
guardian  of  the  estate  of  a  minor  cannot  be  collaterally  attacked 
for  insufficiency  of  the  notice  to  the  relatives  of  the  minor  of  the 
application  for  guardianship,  if  the  record  recites  that  all  the  near 
relatives  of  the  minor  in  the  county  consented  to  the  appointment. 

—  Burroughs  v.  De  Couts,  362. 

2.  Sale  of  Land  by  Guardian  —  Action  to  Recover  —  Statute  of 
Limitations.  —  Under  section  369  of  the  probate  act,  an  action  to 
recover  lands  sold  by  a  guardian  must  be  brought  by  the  minor 
within  three  years  after  arriving  at  majority;  otherwise  the  action 
is  barred.  —  Id. 

HIGHWAY.     See  Street  and  Highway. 
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homestead. 

1.  Pbopebty  Subject  to  Trust  Deed  —  Declaration  may  be  Filed 
ON.  —  A  person  residing  with  his  family  on  community  property, 
which  he  had  previously  conveyed  by  a  deed  of  trust  to  secure  an 
indebtedness,  has  such  an  interest  in  the  property,  notwithstanding 
the  trust  deed,  as  entitles  him  to  make  a  valid  claim  of  homestead 
thereon.  —  King  v.  Ootz,  236. 

2.  Property  not  Occupied  by  Claimant  —  Claim  of  as  Homestead. 

—  A  declaration  of  homestead  covering  certain  premises  on  which 
the  claimant  resided,  and  certain  other  premises  which  were  not 
occupied  by  him,  is  valid  so  far  aa  the  land  resided  on  is  concerned. 

—  Id. 

3.  Declaration  —  Estimated  Value  of  Premises.  —  A  declaration  of 
homestead  is  not  invalid,  although  the.  value  of  the  premises 
claimed  as  a  homestead  is  estimated  at  seven  thousand  dollar?. — 
Id. 

4.  Debtor  may  Declare  Homestead  —  Fraud  on  Creditors.  —  The 
head  of  a  family  having  property  subject  to  a  homestead  declara- 
tion, and  who  is  indebted  to  third  persons,  may,  notwithstanding 
bis  indebtedness,  exercise  his  right  of  homestead;  and  the  fact  of 
his  having  done  so  is  not  in  itself  sufficient  evidence  to  invalidate 
the  homestead  claim  at  the  instance  of  his  creditors.  —  Id. 

6.  Material-men  cannot  Obtain  Liens  on.  —  Under  section  i241  of 
the  Civil  Code,  one  who  furnishes  materials  for  the  construction 
of  a  building  on  real  property  after  it  has  been  impressed  with  a 
homestead  cannot  obtain  a  lien  thereon  for  the  materials  furnished. 

—  Richards  v.  Shear,  187. 

See  Specific  Performance,  5. 

HUSBAND  AND  WIFE. 

1.  Deed  to  Married  Woman  —  CoMMxmiTY  Property  —  Presump- 
tion.—  Real  property  conveyed  to  a  married  woman  by  a  deed 
which  shows  on  its  face  a  consideration  paid  by  her  is  presumed 
to  have  been  purchased  with  community  funds,  and  to  be  community 
property,  and  as  such  is  liable  for  the  debts  of  the  husband.  The 
presumption  may  be  overcome  by  extrinsic  proof  that  the  consid- 
eration paid  was  the  separate  tunds  of  the  wife;  but  Jn  the  ab- 
sence of  such  evidence,  the  presumption  is  absolute  and  "conclusive. 

—  Schuyler  v.  Broughton,  282. 

2.  Money  Borrowed  by  Married  Woman  —  Investment  of.  —  Money 
borrowed  by  a  married  woman  to  invest  in  real  property  during 
her  marriage  is  community  property,  unless  it  be  borrowed  by  her 
upon  the  faith  of  her  existing  separate  property,  which  she  mort- 
gages or  pledges  as  security  for  its  payment,  or  against  which  her 
contract  may  be  enforced.  —  Id. 

3.  Consideration  for  Purchase  —  Partly  Separate  anb  Partly 
Borrowed  Money.  —  Real  property  purchased  by  a  married  woman 
in  her  own  name,  partly  with  money  belonging  to  her  separate 
funds,  and  partly  with  money  borrowed  by  her  for  that  purpose, 
becomes  in  part  the  separate  property  of  the  wife,  and  in  part 
community  property.  In  such  a  case,  the  wife  becomes  a  tenant 
in  common  of  the  lard  with  her  husband  in  the  proportion  that 
the  separate  funds  paid  by  her  bear  to  the  whole  purchase  price. 

—  Id. 
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4  Community  Interest  Liable  fob  Husband's  Debts.  —  Lands  so 
purchased,  so  far  as  they  are  community  property,  may  be  taken  in 
satisfaction  of  an  execution  against  the  husband.  —  Id, 

5.  Action  fob  Support  and  Maintenance  —  Ordeb  fob  Counsel 
Fees  —  Stay  of  Tbial  —  Discretion.  —  In  an  action  by  a  wife 
against  her  husbar.d  for  permanent  support  and  maintenance,  the 
court  has  discretion  to  refuse  to  proceed  with  the  trial  at  the 
request  of  the  defendant  until  he  has  complied  with  an  order  made 
pendente  lite  directing  him  to  pay  counsel  fees  to  the  plaintiflf,  or 
until  the  order  has  been  reversed  or  annulled  on  appeal.  —  Winter 
V.  Superior  Court,  296. 

6.  Action  fob  Support  and  Maintenance  —  Counsel  Fees  fob 
Prosecution  of  Appeal  —  Trial  Court  may  Order.  —  In  an  ac- 
tion by  a  wife  against  a  husband  for  permanent  support  and  main- 
tenance, after  an  appeal  has  been  taken  by  the  defendant  from  an 
order  made  pendente  lite,  directing  him  to  pay  counsel  fees  to  the 
plaintiff,  the  trial  court  has  power,  within  the  bounds  of  a  proper 
discretion,  to  order  him  to  pay  further  counsel  fees  on  the  appeal. 
--Ex  parte  Winter,  291. 

7.  Marriage  —  Living  Together  as  Husband  and  Wife.  —  An  offer 
to  prove  that  a  man  and  woman  lived  together  as  husband  and 
wife  is  not  an  offer  to  prove  their  marriage.  —  Kelly  v.  Murphy, 
560. 

See  Married  Women;  Pleadings,  2. 

IMMIGRATION  COMMISSIONER. 

1.  Fees  fob  Inspection  of  Passengers  —  State  may  Recover  from 
CoMMissiONEB.  —  The  commissioner  of  immigration  of  the  port 
of  San  Francisco  cannot  justify  his  refusal  to  pay  into  the  state 
treasury  the  fees  collected  by  him  under  section  2955  of  the  Politi- 
cal Code,  for  the  inspection  of  passengers  on  vessels  arriving  in 
that  port  from  foreign  ports,  on  the  ground  that  the  section  is 
unconstitutional  and  the  collections  illegal,  or  because  the  boafd 
of  supervisors  of  the  city  and  county  of  San  Francisco  had  failed 
to  establish  a  lazaretto  or  lepers'  quarters  as  required  by  the 
section.  —  People  ea  rel.  Dunn  v.  Bunker,  212. 

2.  Action  to  Collect  Fees  —  Unpaid  Deputies'  Salabies  —  Attor- 
ney's Fee.  —  In  an  action  by  the  controller  against  the  commis- 
sioner to  recover  the  fees  so  collected,  the  defendant  is  not  entitled 
to  credit  for  items  alleged  b^  him  to  be  due  for  unpaid  deputies' 
salaries  and  attorney's  fees  m  an  action  against  him  as  commis- 
sioner. —  Id, 

INDEMNITY.     See  Specific  Pebfobmance,  1-3. 

INDEMNITY  LANDS.     See  Public  Lands,  12-14. 

INDORSEMENT.    See  Insurance,  3;   Nonsuit. 

INJUNCTION. 

1.  Preliminary  Injunction  —  Cessation  of  Restraining  Obosr. — 
In  an   action   for  an  injunction,  the   force  of  a  restraining  order 


Insolvency.  687 


tN JUNCTION    (Continued). 

previously  issued  ceases  upon  the  granting  of  an  injunction  pen- 
dente lite,  —  Cohen  v.  Gray,  85. 

2.  Opening  Public  Street  —  Repeal  of  Act  Authobizino.  —  An  in- 
junction to  restrain  the  board  of  trustees  of  the  town  of  Alameda 
from  proceeding  with  the  opening  of  a  public  street  under  the  act 
of  March  23,  1876,  granted  after  the  repeal  of  the  act,  is  unnec- 
essary, irregular,  and  erroneous.  —  Id, 

3.  Land  Purchased  by  Married  Woman  —  Separate  Property  — 
Sale  of  under  Execution  against  Husband.  —  A  married  woman 
is  entitled  to  an  injunction  to  restrain  a  threatened  sale,  under  an 
execution  against  her  husband,  of  real  property  purchased  by  her 
during  coverture  in  her  own  name  and  with  her  separate  property. 
—  Tihbetts  V.  Fore,  242. 

4.  Cloud  on  Title  —  Presumption  as  to  Community  Property  — 
Evidence  to  Overcome.  —  In  such  a  case,  the  execution  sale  would 
cast  a  cloud  upon  her  title,  because,  in  an  action  of  ejectment 
brought  by  the  execution  purchaser  founded  upon  the  sheriff's  deed, 
she  would  be  compelled,  in  order  to  overcome  the  presumption  that 
the  land  was  community  property,  to  introduce  evidence  dehors  the 
record,  showing  that  the  purchase  was  made  with  her  separate 
estate.  —  Id. 

5.  Ejectment  —  Vexatious  Action  —  Cross-complaint  —  Injunc- 
tion AGAINST  Prosecution  of  Action.  —  The  action  was  brought 
to  recover  the  possession  of  certain  land.  The  answer  denied  the 
allegations  of  the  complaint,  and  pleaded  in  bar  of  the  action  cer- 
tain judgments  rendered  in  other  actions,  which  were  alleged  to 
have  determined  adversely  to  the  plaintiff  the  title  to  the  land  in 
controversy.  The  defendants  also  filed  a  cross-complaint  for  an 
injunction  restraining  the  plaintiff  from  asserting  any  title  to  the 
land,  on  the  ground  that  his  action  was  vexatious.  During  the 
pendency  of  the  action,  the  defendants,  upon  affidavits  and  the 
judgment  rolls  in  the  actions  pleaded  in  bar,  moved  for  an  order 
perpetually  enjoining  the  plaintiff  from  further  prosecuting  the 
action.  The  court  granted  the  motion.  Held,  that  the  order  was 
erroneous.  —  Peterson  v.  Weissbein,  423. 

See   Amendments,    3;    Corporations,   2;    Costs;    Water   ani» 
Water  Rights,  4. 

INSOLVENCY. 

1.  Petition  for  Involuntary  —  Partnerships  as  Petitioners  — 
Names  of  Members.  —  Under  section  8  of  the  insolvent  act  of 
April  16,  1880,  a  petition  in  involuntary  insolvency  which  describes 
the  petitioning  creditors  as  firms  or  copartnerships  is  sufficient, 
although  the  names  of  the  persons  comprising  the  firms  are  not 
given.  —  In  the  Matter  of  Russell,  132. 

2.  Facts  Showing  Indebtedness  must  be  Alleged.  —  In  such  a  pro- 
ceeding, the  petition  should  allege  the  facts  showing  the  indebted- 
ness of  the  respondent  to  at  least  five  of  the  petitioners,  with  the 
same  degree  of  certainty  and  fullness  as  would  be  requisite  in  a 
complaint  in  an  ordinary  action  to  recover  the  indebtedness.  —  Id, 

See  Appeal,  8;  Specific  Performance,  4. 
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INSTRUCTIONS. 

1.  Instbuction  need  not  be  Repeated.  —  The  refusal  to  give  in- 
structions which  have  already  been  given  in  substance  is  not 
error.  —  People  v.  Pacheoo,  473. 

2.  Exception.  —  A  party  cannot  except  to  instructions  given  at  his 
own  instance.  —  8ierra  U.  W,  d  M,  Co.  v.  Baker,  672. 

3.  Contbadictoby  Instbuctions  —  Recobd  must  Show  Exception 
—  Appeal.  —  Contradictory  instructions  are  erroneous,  but  the 
error  will  not  be  considered  on  appeal,  unless  the  record  shows  that 
an  exception  was  taken  to  the  instructions  at  the  trial.  —  Id, 

4.  Assumption  of  Fact.  —  An  instruction  which  assumes  a  fact  as 
proved  will  not  warrant  a  reversal  if  the  fact  is  admitted  or  there 
is  no  shadow  of  conflict  of  evidence  with  respect  to  it.  —  People 
v.  Phillips,  61. 

6.  Review  of  on  Appeal.  —  Alleged  errors  in  the  instructions  to  the 
jury  in  a  criminal  case  will  not  be  considered  on  appeal  if  the  in- 
structions are  not  embodied  in  the  record.  —  People  v.  Maraeiler, 
98. 

6.  Failubb  to  Reduce  Instbuctions  to  Wbitino.  —  In  a  criminal 
prosecution,  the  giving  of  oral  instructions  to  the  jury,  which  are 
not  reduced  to  writi  g  either  by  the  judge  or  any  other  person, 
nor  taken  down  by  the  short-hand  reporter,  is  error.  —  People  v. 
Carrillo,  643. 

See  Cbiminal  Law,  2,  7,  13,  23,  25,  26,  33;  Employes  and  Em- 
ployee;  Insubance,  5;  Mines  and  Mining,  2. 

INSURANCE. 

1.  FiBE  Insubance  —  Pleadings  —  Evidence  to  Contbadict  —  Rbp- 
besentations  in  Application.  —  The  action  was  brought  on  a  fire 
insurance  policy  to  recover  the  amount  of  an  alleged  loss.  The 
complaint  averred  that  the  policy  was  issued  on  an  application 
made  and  signed  by  the  plaintiff,  which  contained  certain  ma- 
terial representations  as  to  the  maimer  in  which  the  building  was 
occupied.  On  the  trial,  the  plaintiff,  against  the  objections  of  the 
defendant,  testified  that  he  did  not  know  what  representations  the 
application  contained.  Held,  that  the  evidence  was  inadmissible 
under  the  complaint.  —  Menk  v.  Cotntneroial  Insurance  Company 
of  California,  585. 

2.  FiBB  Insubance  —  Policy  —  Conditions  fob  Abbitbation  — 
Pbematube  Action.  —  The  action  was  brought  upon  a  policy  of 
fire  insurance  to  recover  the  amount  of  a  loss.  The  policy  con- 
tained certain  conditions  and  stipulations,  quoted  in  the  oninion, 
which  provided  in  effect  that  if  the  amount  of  the  loss  could  not 
otherwise  be  adjusted  to  the  satisfaction  of  the  parties,  it  should 
be  adjusted  by  a  mode  of  arbitration  therein  prescribed,  and  that 
until  such  adjustment,  or  a  fair  effort  on  the  part  of  the  insured 
to  obtain  it,  no  action  could  be  maintained  by  the  insured  to  re- 
cover for  a  loss.  No  arbitration  or  award  to  determine  the 
amount  of  the  loss  in  question  was  ever  had,  nor  any  demand  made 
therefor  by  the  insured.  Held,  that  the  action  could  not  be  main- 
tained.—  Adams  v.  South  British  and  National  Fire  and  Marine 
Insurance  Companies  of  New  Zealand,  198. 

3.  Mabine  Insubance  —  Time  Policy  —  Genebal  Pebmission  to 
Navigate  —  Indobsement  Construed.  —  The  action  was  brought 
on  a  time  policy  of  marine  insurance  to  recover  for  a  total  loss. 
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According  to  the  terms  written  in  the  body  of  the  policy,  the  vessel 
insured  was  permitted,  with  certain  exceptions,  to  prosecute  voyages 
anywhere  upon  the  navigable  waters  of  the  globe.  On  the  back 
of  the  policy,  by  agreement  of  the  parties  thereto,  a  written  in- 
dorsement was  made,  as  follows:  *' Vessel  to  be  employed  on  tiie 
Gulf  of  California  and  captain  is  privileged  to  act  as  his  own 
pilot  without  prejudice  to  this  insurance.'^  Held,  that  the  effect 
of  the  indorsement  was  not  to  restrict  the  vessel  to  the  Gulf  of 
California.  —  Qulf  of  California  Navigation  and  Express  Company 
y.  State  Investment  and  Insurance  Company,  586. 

4.  Pleading  —  Allegation  of  Total  Loss  —  Insufficient  Denial.  — 
The  complaint  alleged  that  the  vessel  insured,  while  employed  in 
the  Gulf  of  California,  was  on  a  certain  day  totally  lost  by  the 
perils  of  the  sea.  The  answer  denied  that  the  vessel,  while  em- 
ployed in  the  Gulf  of  California,  was,  on  the  day  alleged,  or  at 
any  other  time,  totally  lost  by  the  perils  of  the  sea.  Held,  that 
the  answer  did  not  deny  the  total  loss  of  the  vessel  by  the  perils 
of  the  sea.  —  Id, 

6.  Verdict  —  Abandonment  or  Vessel  —  Proceeds  of  Sale  —  Pre- 
sumption OF  Receipt  by  Insured  —  Instruction.  —  The  plaintiff 
recovered  a  verdict  for  the  amount  of  the  policy.  On  the  trial, 
the  defendant  asked  the  court  to  i.. struct  the  jury  that  the  verdict 
should  be  reduced  by  the  sum  for  which  the  vessel  was  sold  after 
its  abandonment,  on  the  ground  that  the  plaintiff  was  presumed 
to  have  received  the  proceeds  of  the  sale,  and  that  the  defendant 
should  have  credit  therefor.  No  issue  upon  this  point  was  raised 
by  the  pleadings.  Held,  that  the  instruction  was  properly  re- 
fused. —  Id. 

INTENT.    See  Criminal  Law,  3,  7,  16;  Dedication,  3. 

INTEREST.    See  Estate  of  Decedent^  16. 

INTERPRETER.     See  Evidence,  14. 

JEOPARDY.    See  Criminal  Law,  1,  2. 

JOINT  DEBTORS.    Seo  Counterclaim;  Judgment,  2. 

JUDGE.     See  Findings,  8,  9;  Place  of  Trial,  1. 

JUDGMENT. 

1.  Defects  and  Irregularities.  —  Mere  defects  or  irregularities  in 
the  process  or  proceedirgs,  against  a  party  not  objecting  to  them, 
do  not  affect  the  validity  of  a  judgment  in  the  case,  or  the  rights 
of  the  parties  to  it;  and  a  plaintiff  in  whose  favor  such  a  judg- 
ment is  entered  cannot  question  it.  —  Central  Paoifio  Railroad 
Company  v.  Creed,  497. 

2.  Joint  Judgment  —  Action  on  against  Joint  Debtor  —  Amend- 
HEJiT  —  Statute  of  Limitations.  —  Where  an  action  on  a  judg- 
ment against  several  joint  debtors  is  originally  commenced  against 
one  of  them  alone,  a  subsequent  amendment  to  the  complaint,  by 
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inserting  the  names  of  the  other  judgment  debtors  as  defendants, 
does  not  change  the  nature  of  the  action  against  the  original  de- 
fendant, nor  extend  the  running  of  the  statute  of  limitations  in 
his  favor  until  the  filing  of  the  amendment.  —  Leiiis  V.  Adams, 
403. 

3.  FoBEioN  Judgment  —  Review  of  Ebbor.  —  In  an  action  on  a 
judgment  rendered  in  another  state^  error  in  the  manner  of  en- 
tering the  judgment  will  not  be  reviewed.  —  Id. 

4.  Veedict  —  Nominal  Damages.  —  A  judgment  for  one  cent  dam- 
ages entered  upon  a  special  verdict  in  favor  of  the  plaintiff  for 
"  nominal  damages/'  if  in  other  respects  proper,  will  not  be  set 
aside  for  uncertainty  in  the  verdict. — Davidson  v.  Devine,  518. 

5.  Sustaining  Plea  —  Proper  Judgment  —  Abatement.  —  Where  a 
plea  of  the  pendency  of  a  former  action  is  sustained,  the  proper 
judgment  to  be  entered  is  one  abating  the  subsequent  action,  and 
not  a  judgment  that  the  plaintiff  take  nothing  thereby.  —  Cou- 
hrough  V.  Adams,  374. 

See  Affidavit  of  Merits;  Appeal,  3;  Bail;  C5ontbmpt,  4,  6; 
Criminal  Law,  20,  27;  Estate  of  Decedent,  16,  17,  19; 
Execution,  4 ;  Executors  and  Administrators,  1 ;  Findings, 
1,  4,  8,  9;  Justice's  CJourt,  3;  Negligence,  3;  Place  of 
Trial,  3;  Public  Lands,  4,  8;  Summons,  1,  4. 

JURISDICTION.  See  Contempt,  3,  6;  Estate  of  Decedent,  2; 
Findings,  10;  Justice's  Court,  1,  3;  Public  Lands,  3;  Sum- 
mons, 1. 

JURY  AND  JURORS. 

1.  JuBY  Tbial  —  Right  to  when  not  Waived  —  Failure  to  De- 
mand—  Rule  of  Court.  —  The  right  to  a  jury  trial  is  not  waived 
by  neglecting  to  demand  a  jury  at  the  time  the  cause  is  called 
to  be  set  for  trial,  notwithstanding  a  rule  of  court  that  a  jury 
shall  then  be  demanded.  —  Biggs  v.  Lloyd,  447. 

2.  Practice  —  Juror  —  Non-residence  —  General  Challenge  fob 
Cause  —  Exception.  —  A  challenge  to  a  juror  on  the  ground  that 
he  is  not  qualified  to  serve  by  reason  of  his  non-residence  in  the 
county  in  which  the  trial  is  had  in  a  general  challenge  for  cause, 
for  the  disallowance  of  which  no  exception  is  provided  for  by  the 
Penal  Code.  —  People  v.  Fong  Ah  Sing,  8. 

See  Employer  and  Emplotee,  4;  New  Trial,  2;  Slander,  2. 

JUSTICE'S  COURT. 

1.  Appeal  on  Questions  of  Law  —  Arbitbabt  Dismissal  of  — 
Jubisdiction  —  Cebtiobabi.  —  An  appeal  from  the  Justice's  Court 
taken  on  questions  of  law  alone  cannot  be  dismissed  by  the  Su- 
perior Court  on  the  ground  that  the  appeal  should  have  been  taken 
on  questions  of  law  and  fact,  if  the  statement  on  appeal  contains 
the  evidence  upon  which  the  question  of  law  involv^  in  the  ap- 
peal was  raised  and  decided  in  the  Justice's  Court.     Such  a  dis- 
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missal  is  in  excess  of  the  jurisdiction  of  the  Superior  Court,  and 
will  be  annulled  on  certorari,  —  Carlson  v.  Superior  Court,  628. 

2.  Notice  op  Appeal. —  Waiver  of  Objection  —  Voluntabt  Ap- 
PEABANCE  OP  Respondent.  —  On  an  appeal  from  a  Justice's  Court, 
the  voluntary  appearance  of  the  respondent  and  his  participation 
without  objection  in  the  trial  in  the  Superior  Court,  and  in  the 
subsequent  preparation  of  a  statement  for  a  new  trial,  is  a  waiver 
of  any  insufficiency  in  the  notice  of  appeal  or  in  the  proof  of 
service  thereof.  —  Matthews  v.  Superior  Court  of  Marin  County, 
627. 

3.  Action  fob  Possession  of  Personal  Property  —  Alubgation  of 
Value  —  Jurisdiction.  —  Neither  the  Justice's  Court  nor  the 
Superior  Court  on  appeal  has  jurisdiction  of  an  action  to  recover 
the  possession  of  specific  personal  property  alleged  to  exceed  three 
hundred  dollars  in  value,  although  the  complaint  prays  judgment 
for  a  less  amount  in  case  possession  cannot  be  had. — Shealor  v. 
Superior  Court  of  Amador  County,  664. 

JUSTIFIABLE  HOMICIDE.    See  Criminal  Law,  26. 

KNOWLEDGE.     See  Employer  and  Employee,  2,   3;    False  Repre- 
sentations, 1. 

LAND.    See  Public  Lands;   Swamp  Lands;   Vendor  and  Vendee. 

LANDLORD  AND  TENANT. 

Tenancy  at  Sufferance  or  at  Will  —  Termination  of  —  Death  of 
Landlord  —  Ejectment  by  Heir  —  Notice  to  Quit  —  Demand. — 
The  death  of  the  landlord  terminates  a  tenancy  at  sufferance  or  at 
will,  and  thereafter  the  possession  of  the  tenant  is  wrongful  as 
against  his  heirs,  who  become  vested  with  a  right  of  entry,  and 
may  maintain  ejectment  without  previously  serving  a  notice  to 
quit,  or  demanding  possession  of  the  tenant.  —  Joy  v.  McKay,  446. 

See  Fixtures;  Lease. 
LARCENY.    See  Grand  Larceny. 

LEASE. 

1.  Quiet  Enjoyment  —  Covenant  of  Title  and  Right  to  Convey  — 
Breach  of.  —  A  lease  with  an  express  covenant  for  auiet  enjoy- 
ment implies  a  covenant  that  the  lessor  has  title  to  tne  property 
leased,  and  power  and  right  to  convey  it;  and  such  implied  cove- 
nant is  immediately  broken  if  the  lessor  has  made  a  prior  lease  of 
part  of  the  demised  premises,  which  is  still  outstanding  when  the 
subsequent  lease  is  executed.  —  McAlester  v.  Landers,  79. 

2.  Eviction  —  Dispossession  not  Necessary.  —  A  covenant  for 
quiet  enjoyment  in  a  lease  is  not  broken  without  an  eviction  of 
the  lessee,  either  actual  or  constructive.  To  constitute  an  evic- 
tion, the  lessee  need  not  be  actually  dispossessed.  —  Id* 
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3.  Recovery  in  Trespass  against  L&ssee.  —  A  recovery  in  an  action 
of  trespass  brougtt  by  a  prior  lessee  against  a  subnsequent 
lessee  of  the  same  land  is  a  sufficient  eviction  to  constitute  a 
breach  of  the  covenant  for  quiet  enjoyment  contained  in  the  sub- 
sequent lease,  although  the  action  was  not  commenced  until  after 
the  expiration  of  the  prior  lease.  —  Id, 

4.  Measure  of  Damages.  —  In  such  a  oa«e,  the  detriment  caused  by 
the  breach  of  the  covenant  cannot  be  less  than  the  amount  of  the 
judgment  for  damages  and  costs  recovered  against  the  covenantee. 
—  Id. 

6.  Action  for  Rent  —  Lessee  mat  Recoup  Damages  —  Counter- 
claim. —  When  damages  have  been  sustained  by  a  lessee  on  ac- 
count of  the  breach  of  a  covenant  in  the  lease  by  the  lessor,  if 
an  action  for  rent  is  brought,  the  lessee  may  elect  to  recoup  his 
damages  from  the  rent,  or  brins  a  separate  action  therefor;  and 
the  fact  that  the  lessee  has  paid  the  rent  for  the  greater  part  of 
the  term  will  not  deprive  him  of  the  right  to  recover  his  damages 
for  the  entire  term  by  way  of  counterclaim.  —  Id. 

6.  Payment  of  Rent  —  Exoneration  of  Guarantor.  —  A  guarantor 
for  the  payment  of  the  rent  reserved  in  a  lease  is  exonerated  from 
liability  on  his  guaranty  if  the  lessor  has,  by  the  breach  of  a 
covenant  in  the  lease,  caused  damages  to  the  lessee  equal  to  the 
amount  of  the  rent.  —  Id. 

See  Landlord  and  Tenant;  Water  and  Water  Rights,  I. 
LEGACY.    See  Estate  of  Decedent,  20. 

LETTER  OF  CREDIT. 

Liability  of  Drawer  —  Guaranty  of  Credit  to  Third  Person. — 
In  1877,  John  Mel  &  Sons,  merchants  of  San  Francisco,  having  a 
branch  house  at  Bordeaux,  France,  and  doing  their  banking  busi- 
ness with  the  plaintifTs,  obtained  from  the  defendants,  then  doing 
business  under  the  name  of  Falkner,  Bell  &  Co.,  the  following  let- 
ter of  credit:  — 

"San  Francisco,  Sept.  20,  1877. 

"The  Merchants'  Banking  Company  of  London  (Limited), 
112  Cannon  Street,  London.  —  Dear  Sirs:  At  the  request  of 
Messrs.  John  Mel  &  Sons  of  this  city,  we  hereby  authorize  Messrs. 
A.  Lafargue  &  Co.,  of  Bordeaux,  to  draw  on  you  at  sixty  days' 
sight  for  our  account  to  the  amount  of  three  thousand  pounds 
sterling  (£3,000). 

"  All  drafts  must  be  drawn  at  Bordeaux,  and  be  accompanied  by 
due  advice.  This  credit  to  be  in  force  for  twelve  months,  from 
3l8t  October,  1877,  to  31st  October,  1878.  We  are,  dear  sir,  yours 
faithfully, 

**  Falkner,  Bell  &  Co." 
The  plaintiffs  and  the  bank  were  duly  advised  of  the  issuance  of 
the  letter,  which  was  deposited  by  Mel  &  Sons  with  the  plaintiffs 
as  security  for  advances  that  might  be  made  to  them  by  the  lat- 
ter. During  the  period  in  which  the  letter  of  credit  was  to  re- 
main in  force,  and  upon  the  faith  and  credit  thereof,  the  plaintiffs 
advanced  about  nineteen  thousand  dollars  to  Mel  &  Sons,  of  which 
a  balance  of  $13,441.54  remained  unpaid.  On  the  10th  of  October, 
1878,  they  drew  a  bill  of  exchange  for  three  thousand  pounds  on 
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the  Merchants'  Banking  Company  at  sixty  days'  sight,  which  they 
requested  that  bank  to  pay,  and  charge  according  to  the  terms  of 
the  letter  of  credit.  The  draft  wa«  accompanied  by  a  letter  of  ad- 
vice and  notice,  and  was  duly  presented  for  acceptance  and  pay- 
ment. The  bank  refused  to  accept  or  pay  it,  whereupon  it  was 
protested  for  non-acceptance  and  non-payment.  The  action  was 
brought  on  the  letter  of  credit  to  recover  the  amount  of  the  draft. 
Held,  that  the  defendants  were  liable,  as  the  letter  of  credit  was  a 
guaranty  by  them  of  the  credit  of  Mel  &  Sons  during  the  time  and 
for  the  amount  therein  specified,  and  of  the  accepUince  and  pay- 
ment by  the  Merchants'  Bemkinff  Company  of  all  drafts  drawn  by 
the  plaintiffs  in  conformity  wiUi  the  letter.  —  Laf argue  v,  Harris 
8cm,  380. 

LEVY.    See  Execution^  1. 


LIBEL. 

1.  Breach  of  Trust  by  Agent  —  False  Publication  Chabgino  is 
Libelous  —  Obloquy.  —  The  action  was  brought  to  recover  dam- 
ages for  an  alleged  libel.  The  plaintiff,  slb  the  agent  of  certain 
residents  of  the  town  of  Riverside,  who  were  interested  in  the 
cultivation  of  fruit,  had  taken  specimens  of  fruit  grown  by  them 
for  exhibition  at  the  World's  Fair  in  New  Orleans.  The  alleged 
libel  consisted  in  the  publication  in  a  newspaper  of  an  article, 
quoted  in  the  opinion,  in  which  the  conduct  of  the  plaintiff  as  such 
agent  was  severely  criticised.  The  complaint  alleged  that  the  ar- 
ticle intended  to  charge,  and  was  so  understood  by  its  readers, 
that  the  plaintiff,  in  violation  of  his  trusty  had  corruptly  failed  to 
make  a  proper  exhibit  of  fruit  sent  by  the  contributors,  but  had 
appropriated  it  himself,  and  entered  it  in  his  own  name  and  for 
his  own  benefit;  that  the  exhibit  had  not  been  conducted  in  an 
honorable  or  upright  manner,  and  that  he  had  failed  to  make  any 
report  of  his  actions  as  such  agent,  because  the  report,  if  given, 
would  disclose  his  corrupt  and  dishonest  acts.  Beld,  that  the  ar- 
ticle was  calculated  to  expose  the  plaintiff  to  obloquy,  and  if 
false,  was  libelous.  —  Bettner  v.  Holt,  270. 

2.  Obloquy  Defined.  —  To  expose  a  person  to  obloquy  is  to  expose 
him  to  censure  and  reproach.  —  Id, 

See  Slander. 


LICENSE. 

1.  Municipal  Corporations  —  Regulating  Sale  of  Liquors  —  Con- 
stitutional Law.  —  The  right  to  pursue  a  lawful  employment  is 
one  of  the  privileges  and  immunities  guaranteed  to  a  citizen  by 
the  constitution  of  the  United  States;  but  such  right  is  not 
abridged,  within  the  meaning  of  the  fourteenth  amendment  Xo  the 
coustitution,  by  a  municipal  ordinance  which  merely  regulates  the 
sale  of  liquors  and  imposes  a  license  thereon  without  prohibiting 
their  sale.  —  In  the  Matter  of  Bickerataff^  35. 
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2.  Conditions  to  Issuance  of  License  —  Reasonableness  of  — 
An  ordinance  of  the  city  of  Stockton,  passed  on  the  25th  of  May, 
1885,  provided  that  a  license  to  carry  on  the  business  of  selling 
liquors  could  only  be  obtained  by  an  application  to  the  city  coun- 
cil, founded  upon  the  petition  of  the  applicant,  accompanied  by  a 
certificate  of  five  respectable  citizens  of  the  neighborhood  in  which 
the  business  is  to  be  conducted  as  to  his  character.  The  ordinance 
further  provided  that  upon  complying  with  this  condition  the  ap- 
plicant should  be  entitled  to  a  license  if  the  city  council  found, 
from  the  certificate  and  the  report  made  to  it  by  the  officers  to 
whom  the  petition  had  been  referred,  that  he  was  qualified  to 
carry  on  the  business.  Held,  that  the  conditions  imposed  upon 
the  issuance  of  the  license  were  not  unreasonable,  and  that  the 
ordinance  was  valid. — Id, 

3.  Sale  op  Liquobs  —  Supebvisobs  mat  Appoint  Collectob  — 
Salabt  —  Action  to  Recoveb  License.  —  The  board  of  super- 
visors of  a  county  have  authority  to  appoint  an  agent  to  collect 
the  license  taxes  imposed  by  an  ordinance  upon  the  business  of 
selling  liquors  at  retail,  to  fix  the  compensation  to  be  paid  him 
therefore,  and  to  empower  him  to  direct  actions  against  persons 
failing  to  procure  licenses.  —  County  of  Amador  V.  Kennedy, 
458. 

4.  Discriminating  Rates  between  Countby  and  City.  —  Such  an 
ordinance  is  not  invalid  because  it  fixes  a  less  rate  of  license  for 
the  business  of  selling  liquors  at  a  wayside  tavern  or  watering- 
place  than  for  the  same  business  carried  on  in  a  village,  town,  or 
city.  —  Id, 

6.  BoABD  OP  Supebvisobs  —  Passage  op  Obdinance.  —  Under  section 
4045  of  the  Political  Code,  an  ordinance  of  a  board  of  supervisors 
fixing  the  rates  of  county  licenses  is  not  invalid  because  not  passed 
on  the  first  Monday  of  October,  if  the  matter  of  fixing  the  rates 
of  licenses  was  considered  by  the  board  on  that  day,  and  continued 
from  day  to  day,  and  the  ordinance  was  finally  passed  as  soon  as 
possible  thereafter.  —  People  v.  Cole,  59. 

6.  Recobdino  Obdinance.  —  The  county-government  act  of  March  14, 
1883,  does  not  require  that  the  ordinance  shall  be  recorded  be- 
fore it  goes  into  effect.  —  Id. 

See  Dedication,  4;  Vendob  and  Vendee,  2. 

LIEN.  See  Attachment;  Fbaudulbnt  Conveyance,  7;  Gbowing 
Cbops;  Homestead,  5;  Mechanic's  Lien;  Mineb's  Lien; 
mobtgagb. 

LIMITATIONS.    See  Statute  op  Limitations. 

LIQUORS.    See  License. 

LOCATION.    See  Mines  and  Mining. 

LOTTERY  TICKET. 
1.   Bond  —  Time  of  Payment   Detebmined  by  Chance  —  Pbemium 
on  Bond.  —  The  petitioner  was  convicted  of  selling  a  lottery  ticket. 
The  supposed  lottery  ticket  was  one  of  a  large  number  of  bonds 
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issued  by  the  city  of  Brussels.  The  bond  in  question  is  numbered 
387,  and  provided  that  the  holder  should  be  entitled  to  the  repay- 
ment of  the  principal,  with  interest  thereon.  It  further  provided, 
in  effect,  that  a  certain  number  of  the  bonds  should  be  payable 
each  year,  and  in  order  to  ascertain  what  particular  bonds  should 
be  payable  during  a  given  year,  an  annual  drawing  should  be  had, 
and  the  bonds  bearing  the  numbers  drawn  thereat  should  become 
due  and  payable.  It  further  provided  that  the  holders  of  bonds 
bearing  the  first  forty  numbers  drawn  should  be  paid  premiums 
ranging  from  twenty-five  thousai\d  francs  for  the  first  down  to  two 
hundred  francs  for  the  last.  Held,  that  the  bond  was  not  a  lot- 
tery ticket  within  the  meaning  ojf  sections  319  and  321  of  the 
Penal  Code.  —  Ew  parte  Bhobert,  632. 

LUGGAGE.    See  Common  Cabbikb,  1-4,  6,  7. 

MACHINERY.    See  Emploteb  and  Employee. 

MAINTENANCE.    See  Suppobt  and  Maintenance. 

MALICIOUS  PROSECUTION. 

Excessive  Damages.  —  The  action  was  brought  to  recover  damages 
for  a  malicious  prosecution  in  causing  the  arrest  of  the  plaintiff 
on  a  charge  of  simple  assault.  The  plaintiff,  after  his  arrest, 
was  not  confined  in  jail  or  subjected  to  any  real  hardsliip  or  act 
of  oppression,  or  injured  in  his  business  or  social  standing,  and 
the  charge  against  him  was  dismissed  in  the  Police  Court.  A 
verdict  was  rendered  in  favor  of  the  plaintiff  for  four  thousand 
uuilars.  Held,  that  the  verdict  was  excessive,  and  should  be  re- 
duced to  one  thousand  dollars.  —  Phelps  v.  Cogswell,  201. 

MANDAMUS.    See  Contempt,  5;  Road  Ovebseeb. 

MANSLAUGHTER.    See  Mubdeb  and  Manslauqhteb. 

MAPS.    See  Boundabies,  3;  Dedication,  1,  2. 

MARINE  INSURANCE.     See  Insubance,  3-5. 

MARRIAGE.    See  Estate  of  Decedent,  11;  Husband  and  Wife,  7. 

MARRIED  WOMEN. 

I.  Debtob  and  Cbeditob  —  Extension  of  Time  fob  Payment  — 
Deed  of  Tbust  —  Consideration.  —  An  extension  of  time  given 
by  a  creditor  to  a  debtor  within  which  to  pay  his  indebtedness,  and 
an  agreement  by  him  to  accept  payment  m  installments,  are  suffi- 
cient considerations  to  support  a  deed  of  trust  executed  by  the 
wife  of  the  debtor  on  her  separate  property  to  secure  the  indebt- 
edness.—  Burkle  v.  Levy,  250. 
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MARRIED  WOMEN    (Continued). 

2.  Contract  of  Married  Woman  —  Security  fob  Indebtedness  of 
Husband  —  Bights  of  Creditors.  —  Under  section  158  of  the  Civil 
Code,  a  married  woman  may  enter  into  any  agreement  or  transac- 
tion  respecting  her  property  which  she  might  if  unmarried.  She 
may  mortgage  or  convey  it  by  deed  of  trust  to  secure  the  debti* 
of  her  husband,  and  having  done  so,  his  creditors  may  enforce  their 
claims  against  it  in  the  same  manner  and  to  the  same  extent  that 
they  could  if  it  were  his  property,  and  not  hers.  —  Id, 

See  Estate  of  Decedent,   19;   Husband  and  Wife;   Injunc- 
tion, 3,  4. 

MASTER  AND  SERVANT.     See  Emploteb  and  Emflotee. 

MATERIx^L-MAN.    See  Homestead,  5;  Mechanic's  Lien,  1-3. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANIC'S  LIEN. 

1.  Material-man  —  Liabilitt  of  Owner  of  Building.  —  A  ir^a- 
terial-man  who  has  furnished  materials  to  the  original  contraclur 
of  a  building  to  be  used  by  him  in  its  construction,  is  only  en- 
titled to  be  paid  therefor  by  the  owner  of  the  building  from  tliat 
portion  of  the  contract  price  which  remains  due  and  unpaid"  to  the 
contractor  by  the  owner  when  the  lien  for  the  materials  was  filed. 

—  Turner  v.  Btreneel,  28. 

2.  Action  to  Enforce  Lien  —  Necessary  Averments  —  Inscifi- 
ciENT  Complaint.  —  The  complaint  in  an  action  to  enforce  the 
lien  of  a  material-man  is  insufficient  if  it  fails  to  allege  that  any- 
thing was  due  from  the  owner  to  the  original  contractor  when  the 
lien  was  filed,  notwithstanding  it  alleges  that  during  the  construc- 
tion of  the  buildirg  the  owner  compelled  the  contractor  to  almn- 
don  the  work,  took  possession  of  the  building,  completed  it,  used 
the  materials  furnished  the  contractor  in  its  completion,  and  with- 
holds from  the  contractor  a  large  portion  of  the  contract  price. 

—  Id. 

3.  Lien  of  Material-man  —  Abandonment  of  Building  by  Con- 
tractor —  Completion  by  Owner  —  Payment  of  Contractor.  — 
Where  a  contractor  for  the  erection  of  a  building  abandons  the 
work  before  its  completion,  after  beinj  paid  in  full  by  the  owner 
for  the  work  already  done,  a  maten>l-man  is  n*  ^  entitled  to  a 
lien  on  the  building  for  materials  furnished  the  contractor  for  its 
construction,  unless  the  owner  afterwards  completes  it  for  a  less 
amount  than  the  balance  of  the  contract  price.  —  Wigging  v. 
Bridge,  437. 

4.  Subcontractor  —  Lien  for  Balance  Due  —  Liabilitt  of  Owner. 

—  Prior  to  the  amendments  of  March  18,  1885,  to  tl.e  section^  oi 
the  Code  of  Civil  Procedure  regulating  the  liens  of  mechanics,  a 
notice  by  a  subcontractor  to  the  owner  of  a  building  which  is  be- 
ing constructed  that  a  balance  is  due  him  on  his  subcontract  from 
the  original  contractor  does  not  impose  on  the  owner  the  duty  of 
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MECHANIC'S  LIEN    (Continued). 

retaining  a  portion  of  the  contract  price  to  satisfy  any  lien  which 
the  subcontractor  might  subsequently  file.  —  McCanis  v.  Bush,  125. 

See  Homestead,  5;  Minek's  Lien. 
MESSENGER.    See  Pubuo  Messenges. 

MINER'S  LIEN. 

1.  Foreclosube  or  —  Allegation  or  Non-payment — Demubbeb. — 
In  an  action  to  foreclose  a  miner's  lien,  an  allegation  that  the  de- 
fendant, for  whom  the  plaintiff  performed  the  services  for  which 
the  lien  was  filed,  has  paid  to  the  plaintiff  no  part  of  the  amount 
due  therefor,  and  that  tne  same  is  now  due  and  owing  to  the  plain- 
tiff from  the  defendant,  is  a  sufficient  averment  of  non-payment, 
in  the  absence  of  a  demurrer.  —  Palmer  T.  Uncaa  Mining  Company , 
614;  Holm  v.  Vnoaa  Mining  Oompany,  614. 

2,  Right  to  Lien  —  When  not  Lost  by  Giving  Obdeb  on  Mine- 
owner. —  A  miner  does  not  lose  his  right  to  a  lien  by  giving  an 
order  on  the  owner  of  the  mine  for  a  portion  of  the  amount  due 
him  for  his  labor  thereon,  if  the  order  was  not  received  by  the 
payee  in  payment  of  any  claim  against  the  drawer,  nor  paid  or 
accepted  by  the  drawee,  but  returned  to  the  drawer  before  the 
filing  of  his  claim  of  lien.  —  Id, 

3.  Supebintendent  of  Mine  —  Right  of  to  Lien.  —  One  perform- 
ing manual  labor  in  and  upon  a  mine  is  entitled  t?  a  lien  there- 
for, though  called  the  superintendent  of  the  mine.  —  Id, 

MINES  AND  MINING. 

1.  Mining  Claim  —  Action  fob  Possession  —  Monuments  —  Notice 
—  Evidence  —  Cboss-examination.  —  The  action  was  brought  to 
recover  the  possession  of  a  certain  mining  claim.  On  the  trial,  a 
witness  for  the  plaintiffs  was  asked  on  cross-examination  as  to  the 
location  of  a  side-line  monument  and  notice.  On  his  eicamination 
in  chief,  he  had  not  testified  as  to  such  matters.  Held,  that  the 
question  was  not  responsive  to  the  examination  in  chief,  and  was 
properly  disallowed.  —  Anderson  v.  Black,  226. 

2.  Sufficiency  of  Location  —  Masking  Boundabibs  —  Instbuc- 
TION.  —  In  such  an  action,  the  question  whether  the  location  of  the 
plaintiffs  was  so  distinctly  marked  on  the  ground  that  its  boun- 
daries could  be  readily  traced  is  for  the  jury;  and  where  there  is 
evidence  to  that  effect,  the  court  should  not  instruct  the  jury  that 
the  omission  to  erect  a  monument  at  a  certain  corner  of  the  claim 
would  be  fatal  to  the  plaintiffs'  location.  —  Id, 

3.  Excessive  Location  —  Validity  of  cannot  be  Fibst  Ques- 
tioned ON  Appeal.  —  An  objection  to  the  validity  of  the  location 
on  the  ground  of  the  extent  of  the  claim  refused  consideration  be- 
cause not  taken  at  the  trial. --/d. 

4.  Location  of  Mining  Claims  —  Aobeement  fob  —  Rights  of 
Parties  afteb  Dissolution  —  Trust.  —  Where  an  agreement  pro- 
viding for  the  prospecting  and  location  of  mining  claims  for  the 
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benefit  of  all  the  parties  thereto  is  dissolyed  by  mutual  consent, 
neither  of  the  parties  is  under  any  obligation  to  the  others  to  per- 
fect locations  commenced  in  pursuance  of  the  agreement;  and  sub- 
sequent locations  covering  the  same  ground  made  by  some  of  them 
are  not  held  in  trust  for  the  others.  —  Page  v,  Bummera,  121. 

See  Miner's  Lien;  Negligence,  1. 
MINOR.    See  Guabdian  and  Wabd. 
MONEY.    See  Common  Carrier,  2,  4,  5. 
MONUMENTS.    See  Mines  and  Mining,  1,  3. 

MORTGAGE. 

1.  Deed  Absolute  on  its  Face  —  Finding  —  Conflict  op  Evidence. 

—  Where  an  issue  is  raised  as  to  whether  or  not  a  deed  absolute 
on  its  face  was  intended  as  a  mortgage,  a  finding  that  it  was 
executed  in  payment  of  a  debt  will  not  be  disturbed,  if  the  evi- 
dence as  to  its  character  is  conflicting.  —  Ross  v.  Brusi€f  462. 

2.  Books  op  Account  —  Evidence  to  Show  Credit  has  been  Given. 

—  The  plaintiff,  being  indebted  to  the  defendant  on  a  book-ac- 
count, conveyed  to  the  latter  the  land  in  controversy  in  con- 
sideration of  an  agreement  by  him  to  give  the  former  credit  for  a 
specified  amount  on  his  accoimt.  At  the  trial,  the  court,  against 
the  objection  of  the  plaintiff,  permitted  the  defendant  to  introduce 
his  account-books  in  evidence  to  show  that  the  credit  had  been 
given.     Held,  that  the  books  were  properly  admitted.  —  Id, 

3.  Corporation  —  Execution  op  —  Authority  of  Ofpicers  —  Pre- 
sumption.—  A  mortgage  executed  in  the  name  of  a  corporation 
by  its  president  and  secretary,  and  having  the  corporate  seal  at- 
tached, is  presumed  to  have  been  executed  in  pursuance  of  a  due 
authorization  to  such  officers,  and  the  burden  of  proof  is  on  the 
corporation  to  show  the  contrary.  —  Schallard  v.  Eel  River  Steam 
Navigation  Company^  144. 

4.  Resolutions  —  Proof  op  Existence  —  Validity  of  Mortgage. — 
Where  the  circumstances  surrounding  the  execution  of  the  mort- 
gage show  the  existence  of  proper  resolutions  of  authorization,  and 
support  the  presumption  of  its  authoritative  execution,  as  shown 
by  affixing  the  corporate  seal  and  the  signatures  of  the  proper  offi- 
cers, the  mere  fact  that  such  resolutions  do  not  appear  in  the 
proper  book  of  the  corporation  is  not  sufficient  to  disprove  their 
existence  and  invalidate  the  mortgage.  —  Id, 

5.  Counsel  Fees  —  Resolution  must  Provide  for.  —  In  an  action 
for  the  foreclosure  of  a  mortgage  against  a  corporation,  the  plain- 
tiff is  not  entitled  to  recover  counsel  fees  if  the  resolution  of  the 
corporation  authorizing  the  execution  of  the  mortgage  did  not  pro- 
vide that  the  payment  of  counsel  fees  should  he  secured  by  it. 
—  Id. 

See  Amendments,   2;    Fraudulent   Conveyance,   7;    Gbowing 
Crops;  Married  Women,  2;  Specific  Performance,  2,  3. 
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municipal  corporations. 

1,  Proceedings  fob  Establishment  of  —  Notice  of  Election  — 
City  op  the  Sixth  Class.  —  The  notice  of  the  election  for  the  in- 
corporation of  the  defendaiit  recited  that  *'  a  petition  having  been 
duly  presented  to  the  board  of  supervisors  of  the  county  of  San 
Bernardino,  signed  by  at  least  one  hundred  qualified  electors  of 
the  county  resident  within  the  limits  of  the  proposed  corporation, 
which  petition  particularly  set  forth  the  boundaries  of  this  pro- 
posed corporation,  and  stated  the  number  of  inhabitants  therein 
to  be  about  three  thousand."  Held,  that  the  notice  was  sufficient 
to  indicate  to  the  voters  that  the  proposed  city  would  be  of  the 
sixth  class,  under  the  act  of  March  13,  1883.  —  People  ex  rel, 
Bettner  v.  City  of  Riverside,  461. 

2.  Inclusion  of  Lands  not  Benefited.  —  The  propriety  of  establish- 
ing a  municipality,  and  of  including  within  its  boundaries  a  par- 
ticular territory,  is  in  general  a  political  question  for  the  legis- 
lative department  of  the  government;  and  if  the  course  pursued  in 
establishing  a  given  municipality  substantially  complies  with  the 
statute,  the  courts  will  not  interfere  on  the  ground  that  certain 
territory  would  not  derive  any  benefit  from  being  included  therein. 

—  Id. 

See  License;  Stbeet  Assessment. 
MURDER  AND  MANSLAUGHTER.    See  Criminal  Law,  24-28. 

NEGLIGENCE. 

1.  Employer  and  Employee  —  Fellow-sebvant.  —  The  action  was 
brought  to  recover  damages  for  personal  injuries.  The  plaintiff 
was  an  employee  in  a  mine  owned  by  the  defendants.  The  shaft 
of  the  mine  was  divided  by  a  frame- work  of  posts  into  two  com- 
partments, one  of  which  was  provided  with  a  ladder-way  for  the 
use  of  the  employees.  T'  o  plaintiff,  while  ascending  the  ladder, 
was  injured  by  a  timber  which  had  been  negligently  throwa  by  a 
fellow-employee  into  the  shaft.  Held,  that  the  defendants  were 
not  liable,  although  the  partition  between  the  compartments  may 
have  been  defectively  constructed  or  insufficient  in  other  particu- 
lars.—  Kevem  v.  Providence  Gold  and  Silver  Mining  Company, 
392. 

2.  Attorney  —  Action  to  Recover  for  —  Statute  of  Limitations. 

—  Under  section  339  of  the  Code  of  Civil  Procedure,  a  cause  of 
action  against  an  attorney  for  neglect  of  duty  in  the  management 
of  an  action  is  barred  at  the  expiration  of  two  years  after  the 
neglect  occurred.  —  Hays  v.  Ewing,  127. 

3.  Omission  to  Take  Useless  Appeal.  —  It  is  not  a  neglect  of  duty 
for  an  attorney  to  omit  to  take  an  appeal  on  behalf  of  his  client 
from  a  judgment  rendered  against  him,  if  such  appeal  could  not 
have  availed  the  client.  —  Id, 

See  Common  Cabrier,  8,  10;   Employer  and  Employee;  Fore- 
closure Sale,  2. 

NEGOTIABLE  INSTRUMENTS.     See  Pbomissoby  Note. 
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NEW  TRIAL. 

1.  Nkwlt  Discovered  Evidence.  —  Where  the  evidence  given  on  the 
trial  is  conflicting,  newly  discovered  evidence  merely  cumulative 
will  not  warrant  a  new  trial.  —  People  v.  Fong  Ah  Bing,  8. 

2.  Misconduct  of  Sheriff  —  Treating  Jurymen  to  Liquors. — 
Pending  the  trial,  and  while  the  jury  was  in  his  charge,  the  sher- 
iff conducted  the  jurymen  to  public  saloons,  and  furnished  them 
with  liquor  at  his  own  expense.  A  reward  had  been  offered  for 
the  conviction  of  the  defendants,  which  the  sheriff  hoped  to  obtain. 
Held,  that  the  conduct  of  the  sheriff  was  a  sufficient  irregularity 
to  warrant  a  new  trial.  —  People  v.  Myers,  582. 

3.  Notice  of  Intention  —  Striking  out  —  Want  of  Diligence. — 
A  notice  of  intention  to  move  for  a  new  trial  cannot  be  stricken 
out  for  want  of  diligence  in  prosecuting  the  motion,  —  Heilbron  v. 
Heinlen,  482. 

4.  Statement  —  Presentation  for  Settlement  —  Time  for.  —  The 
defendant,  having  duly  served  his  proposed  statement  on  motion 
for  a  new  trial,  to  which  the  plaintiff  had  duly  served  ame.idments, 
presented  the  same  to  the  judge  for  settlement  fourteen  days  after 
the  service  of  the  amendments.  No  notice  was  given  to  the  plain- 
tiff of  the  presentation.  The  judge  refused  to  settle  the  state- 
ment because  it  had  not  been  presented  in  time,  and  because  no 
notice  of  the  presentation  had  been  given.  The  defendant  there- 
upon engrossed  the  statement,  embodying  therein  all  of  the  pro- 
posed amendments,  and  presented  it  to  the  judge  for  settlement 
thirty  days  after  the  former  presentation.  Held,  that  the  en- 
grossed statement  was  a  new  statement,  and  that  the  judge  had 
no  authority  to  settle  and  allow  it,  as  the  time  for  the  service  of 
a  statement  had  passed.  —  Wills  v.  Kong,  548. 

5.  Time  for  Preparation  of  Statement  —  Extension  of  bt  Court. 
—  Under  section  1054  of  the  Code  of  Civil  Procedure,  where  the 
time  for  the  preparation  of  a  statement  on  motion  for  a  new  trial 
has  been  extended  by  stipulation  between  the  parties,  the  court 
has  power  to  grant  a  further  extension,  not  exceeding  thirty  days, 
if  the  application  therefor  be  made  before  the  time  as  extended  by 
stipulation  has  expired.  —  Curtis  V.  Superior  Court  of  Yolo 
County  390. 

See  Appeal,  6;  Findings,  4,  8. 
NON-RESIDENTS.    See  Estate  of  Decedent,  1,  6. 

NONSUIT. 

1.  Promissory  Note  —  Action  on -^  Proof  of  Indorsement  —  Prac- 
tice—  Opening  Case  after  Resting.  —  The  action  was  brought 
on  a  promissory  note  by  an  indorsee.  The  complaint  alleged  the 
execution  of  the  note,  its  assignment  to  the  plaintiff  by  the  payee, 
and  that  he  was  the  owner  and  holder  thereof.  The  answer  ad- 
mitted the  execution  of  the  rote,  but  denied  every  other  allegation 
of  the  complaint.  On  the  trial  the  plaintiff  offered  the  note  in 
evidence,  proved  that  no  pnrt  of  it  had  been  paid,  and  rested 
without  any  proof  of  the  indorsement.  The  d(>fendant  then  moved 
for  a  nonsuit  on  the  ground  that  there  was  no  proof  of  the  in- 
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dorsement.  The  plaintiff's  counsel  contended  that  no  such  proof 
was  necessary,  but  upon  an  intimation  of  the  court  to  the  con- 
trary, asked  leave  to  open  the  case  and  introduce  evideiice  of  the 
indorsement.  This  the  court  refused  to  allow,  and  granted  the 
motion  for  nonsuit.  The  nonsuit,  if  allowed  to  stand,  would  have 
compelled  the  plaintiff  to  bring  a  i.ew  action,  to  which  the  statute 
of  limitations  would  be  a  bar.  Held,  that  under  the  circumstances 
the  rulings  of  the  court  were  erroneous.  —  Low  v.  Warden,  19. 

'    See  Slandeh,  3. 
NOTARY  PUBLIC.    See  Summons,  5. 

NOTICE.  See  Agency,  10,  13;  Associations,  2;  Estate  of  Dece- 
dent, 13;  Execution,  2;  Guaboian  and  Ward,  1;  Justice's 
Court,  2;  Landlord  and  Tenant;  Mechanic's  Lien,  4; 
Mines  and  Mining,  1;  Municipal  Corporations,  1;  New 
Tbial,  3. 

NUISANCE. 

1.  OvERHANGiNO  Trees  —  ABATEMENT.  —  Trees  whose  branches  ex- 
tend over  the  land  of  another  are  only  a  nuisance  to  the  exte.it 
that  the  branches  overhang  the  adjoining  land.  To  that  extent 
they  are  nuisances,  and  the  person  over  whose  land  they  extend 
may  cut  them  off,  or  have  his  action  for  damages  and  an  abatement 
of  the  nuisance;  but  he  cannot  cut  down  the  trees,  nor  remove  the 
branches  thereof  except  so  far  as  they  overhang  his  soil.  If  he 
is  damaged  by  the  roots  of  the  trees  projecting  into  his  land,  they 
may  also  be  abated.  —  -Qrandona  v.  Lovdal,  161. 

2.  Pleading  —  Action  for  Abatement  and  Damages  —  Misjoinder 
OF  Causes  of  Action.  —  A  complaint  which  seeks  to  abate  an  al- 
leged nuisance,  and  to  recover  aamages  for  injuries  caused  there- 
by, is  not  demurrable  for  misjoinder  of  causes  of  action.  —  Id, 

3.  Damages — Specitio  Allegations  of  —  Ambiguitt.  —  Where  the 
complaint  alleges  that  the  nuisance  has  occasioned  several  distinct 
injuries  to  the  plaintiff,  the  amount  of  the  damage  caused  b^  each 
injury  must  be  averred;  otherwise  the  complaint  will  be  ambiguoua 
and  uncertain.  —  Id, 

OAKLAND.    See  Street  Assessment,  1,  6. 

OATH.    See  Pubuc  Lands,  10. 

OBLOQUY.    See  Libel. 

OBTAINING  PROPERTY  UNDER  FALSE  PRETENSES.  S^ 
Criminal  Law,  29-34. 

OFFER.    See  Contract,  8;  Vendor  and  Vendee,  1. 

OLOGRAPHIC  WILL.    See  Estate  of  Decedent,  6-8. 
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OPINION.     See  False  Repbesentatioms,  2. 

ORDINANCE.     See  License;   Van  Ness  Ordinance. 

OUSTER.     See  Tenants  in  Common,  1,  2. 

OWNERSHIP.    See  Fraudulent  Conveyance,  4;  Partnership,  5. 

PARTIES. 

Quieting  Title  —  Estate  or  Decedent  —  Personal  Representative 
AND  Heirs  are  Proper  Parties.  —  In  an  action  to  quiet  title  to 
land  against  the  estate  of  a  deceased  person,  both  the  personal 
representative  of  the  decedent  and  his  heirs  at  law  are  proper 
parties  defendant.  —  Louvall  v.  Gridley,  607. 

See  Amendments,  1-3;  Demurrer,  2;  Trust,  2. 
PARTITION.    See  Estoppel;  Trust,  I,  2. 

PARTNERSHIP. 

1.  Accounting  —  Surviving  Partner  cannot  Maintain  Action  roR. 
—  A  surviving  partner  cannot  maintain  an  action  against  the  per- 
sonal representative  of  his  deceased  partner  for  an  accounting  of 
the  partnership  affairs.  —  MoKcby  v.  Joy,  681. 

2.  Pleading  —  Designation  op  Plaintiffs  as  Partners  —  Certifi- 
cate OF  Partnership  —  Immaterial  Issue  —  Finding.  —  Where 
the  title  of  an  action  designates  the  plaintiffs  as  partners  doing 
business  under  a  fictitious  name,  but  it  does  not  appear  either  by 
the  complaint  or  answer  that  the  cause  of  action  of  the  plaintiffs 
is  upon  or  on  account  of  any  contract  made  or  transaction  had 
by  them  in  their  partnership  name,  an  allenition  in  the  answer 
that  the  plaintiffs  had  not  complied  with  the  law  requiring  the 
filing  and  publishing  of  a  notice  of  the  partnership  is  immaterial, 
and  no  finding  thereon  is  necessary.  —  Lee  v.  Orr,  398. 

3.  Publication  of  Certificate  —  Assignee  may  Maintain  Action 
WITHOUT.  —  The  sections  of  the  Civil  Code  prohibiting  persons  do- 
ing business  as  partners  from  maintaining  any  action  upon  or  on 
account  of  any  contracts  made  or  transactions  had  in  their  part- 
nership name,  until  they  have  filed  and  published  a  certificate 
showing  the  names  and  residences  of  all  the  members  of  the 
partnership,  does  not  preclude  the  assignee  of  such  partners  from 
maintaining  an  action  thereon.  —  Wing  Ho  v.  Baldtoiriy  194. 

4.  Notice  of  Dissolution  —  Evidence.  —  A  notice  published  in  a 
newspaper  of  the  dissolution  of  a  firm,  and  of  the  continuance  of 
the  business  by  one  of  the  partners,  is  admissible  in  evidence  to 
show  who  conducted  the  business  after  the  dissolution,  and  in 
whose  possession  the  firm  property  remained.  —  Kelly  v.  Murphy, 
560. 

5.  Ownership  of  Business  —  Evidence.  —  As  tending  to  show  that  a 
particular  business  was  conducted  by  a  deceased  person  ostensibly 
for  himself  and  in  his  name,  and  not  for  or  in  the  name  of 
another,  evidence  that  the  goods  used  in  the  business  were  sold  to 
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him   in   his  own  name   and  charged   to   him   individually   is   ad- 
missible. —  Id. 

See  Assignment  fob  Benefit  of  Creditors;  Insolvency,  1. 

PATENT.    See  Boundaries,  2;  Pubuo  Lands,  9,  10,  12-14. 

PAYMENT.  See  Adverse  Possession,  1;  Agency,  13;  Contract,  3; 
Estate  of  Decedent,  20;  Married  Women,  1;  Mechanic's 
Lien,  1,  3;  Miner's  Lien,  1;  Specific  Performance,  4; 
Street  Assessment,  6;  Swamp  Lands,  4. 

PENALTY.    See  Forfeiture. 

PLACE  OF  TRIAL. 

1.  Change  op  Venue  —  Disqualification  of  Judge  —  Receipt  of 
General  Retainer.  —  A  change  of  the  place  of  trial  may  be  had 
on  the  ground  that  the  judge  of  the  court  in  which  the  action 
was  brought  had  received  a  general  retainer  from  one  of  the 
parties.  —  Kern  Valley  Water  Company  v.  McCord;  hum  v.  Stine 
Canal  Company;  Miller  v.  McCord,   646. 

2.  Appeal  —  Order  Refusing  Change  of  Venue  —  Stay  of  Pro- 
ceedings.—  Under  section  949  of  the  Code  of  Civil  Procedure,  an 
appeal  from  an  order  refusing  to  change  the  place  of  trial  does 
not  operate  to  stay  proceedings  in  the  lower  court.  —  Howell  v. 
Thompson,  635. 

3.  Judgment  Rendered  before  Reversal  op  Order.  —  Where  an  or- 
der refusing  to  change  the  place  of  trial  is  reversed  on  appeal, 
a  judgment  rendered  against  the  appellant  before  the  reversal  of 
the  order  will  be  reversed  on  an  appeal  therefrom  without  inquir- 
ing as  to  the  commission  of  errors  on  the  trial,  although  the 
appellant  may  have  appeared  at  the  trial  and  contested  the  right 
of  the  respondent  to  recover.  —  Id, 

PLEADINGS. 

L  Allegation  of  Time  of  Promise  —  Evidence.  —  In  an  action  to 
enforce  a  promise  alleged  to  have  been  made  by  the  defendant  on 
a  certain  day,  the  plaintiff  is  entitled  to  recover  upon  proof  that 
the  promise  was  made  at  any  time  before  the  commencement  of 
the  action.  He  need  not  prove  that  it  was  made  on  or  about  the 
time  alleged  in  the  complaint. — Biven  v.  Bostwick,  639. 

2.  Allegation  of  Coverture  —  Evidence.  —  The  action  was  brought 
to  recover  damages  for  the  conversion  of  certain  personal  property 
alleged  to  belong  to  the  estate  of  one  William  Wearman.  The 
defendant  was  sued  by  the  name  of  Margaret  Murphy.  In  her 
answer,  she  alleged  "  that  her  true  name  is  Margaret  Murphy 
Wearman";  that  she  owned  and  possessed  the  property  in  con- 
troversy in  her  own  separate  right,  "and  controlled  the  same 
as  her  separate  property  independent  of  her  husband,  the  said 
William  Wearman. "  Held,  that  these  allegations  did  not  aver  a 
coverture  of  the  defendant  and  Wearman,  and  that  evidence  there- 
of was  inadmissible.  —  Kelly  v.  Murphy,  560. 
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See  Amendment;  Contbact,  1,  2;   Cobpobations,  2;   Ck>UNTEB- 

CLAIM;  DEMUBBEB;  ESTATE  CF  DECEDENT,  J;  EXECUTION,  4; 
EXECUTOBS  AND  AdMINISTBATOBS,  2;  FINDINGS,  2;  INJUNC- 
TION, 5;  Insolvency,  1,  2;  Insubance,  1,  4;  Mechanic's 
Lien,  2;  Mineb's  Lien,  I;  Nuisance,  2,  3;  Pabtnebsuip,  2; 
Public  Lands,  6-8,  13,  14. 

POLICY.    See  Insurance. 

POSSESSION.  See  Advebse  Possession;  Contempt,  4;  Cbiminai. 
Law,  12;  Fbaudulent  Conveyance,  3;  Landlobd  and  Ten- 
ant, 1;  Mines  and  Mining,  1;  Statute  of  Limitations,  3; 
Vbnoob  and  Vendee,  2. 

POWER  OF  ATTORNEY.    See  Agency. 

PRACTICE.  See  Affidavit  of  Mebits;  Amendments;  Appeal; 
Bail;  Bill  of  Pabticulabs;  Continuance;  Demubreb;  Dis- 
continuance; Dismissal;  Exception;  Execltion;  Find- 
ings; Instbuctions;  Jidgment;  Jlby  and  Jlbobs;  New 
Tbial;  Nonsuit;  Pleadings;  Reference;  Stay  of  Pboceed- 
INGS;  Stipulation;  Subpcena;  Summons;  Vebdict. 

PRE-EMPTION.    See  Public  Lands,  12-14. 

PREFERENCE.    See  Assignment  fob  Benefit  of  Creditobs,  1. 

PRESUMPTION.  See  Boundabies,  2;  Cbiminal  Law,  37;  Dedica- 
tion, 3;  Estate  of  Decedent,  18;  Husband  and  Wife,  1; 
Injunction,  4;  Insubance,  5;  Mobtuage,  3;  Stbeet  Assess- 
ment. 

PRINCIPAL  AND  AGENT.    See  Agency;  Substies. 

PROMISE.    See  Pleadings,  1. 

PROMISSORY  NOTE.  See  Agency,  1,  2;  Cbiminal  Law,  29,  30; 
Nonsuit;  Specific  Pebfobmance,  1-3. 

PROTEST.    See  Stbeet  Assessment,   1,  3. 

PUBLICATION  OF  SUMMONS.  See  Pubuo  Lands,  3;  Summons, 
1-5. 

PUBLIC  LANDS. 
I.   State  Lands  —  Application  fob  Purchase  —  Appboval  by  Sue- 

VEYOB-GENEBAL — SUBSEQUENT    ReFEBENCE    OF    CONTEST   FOB    TrIAL. 

—  The  approval  by  the  surveyor-general  of  an  ex  parte  applica- 
tion for  the  purchase  of  state  land,  if  brought  about  by  the  fraudu- 
lent representations  of  the  applicant,  who  had  never  been  an  actual 
settler  upon  the  land,  or  entitled  to  purchase  it,  does  not  bar  a 
subsequent  applicant  of  hia  statutory  right  to  have  the  contest 
between  him  and  the  prior  applicant  referred  to  the  proper  court 
for  adjudication.  —  Oould  v.  Lanterman,  247. 
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2.  Obdeb  fob  Tbial  —  Cbbtifigate  of  Subveyob-oenebal.  —  Ead9  t. 
Clarke,  68  Cal.  481,  affirmed  to  the  effect  that  the  Superior  Court 
acquires  jurisdiction  of  an  action  to  determine  such  a  contest,  al- 
though the  certified  copy  of  the  order  for  trial  does  not  affirmative- 
ly show  that  the  order  was  entered  in  a  record-book  in  the  office 
of  the  surveyor-general,  if  that  officer  certifies  that  the  copy  of 
the  order  is  a  copy  of  a  document  on  file  in  his  office.  —  Id, 

8.  State  Land — Right  of  Pubohase  —  Action  to  Detebmine  — 
Defendant  mat  be  Sebved  bt  Pubuoation  —  Jubisdiotion.  —  In 
an  action  to  determine  the  right  of  conflicting  claimants  to  pur- 
chase certain  state  land,  brought  in  pursuance  of  an  order  of 
reference  made  by  the  surveyor-general,  the  Superior  Court  ac- 
quires jurisdiction  of  the  person  ot  a  non-resident  defendant  by  the 
service  of  summons  upon  him  by  publication.  By  apply ir.g  to 
purchase  the  land,  the  defendant  must  be  held  to  consent  to  this 
mode  of  service  in  advance.  —  Lobree  v.  Mullan,  150. 

4.  Contest  as  to  Right  to  Pubohase  —  Conclusiveness  of  Judg- 
ment.—  In  hearing  and  determining  a  contest  between  rival 
claimants  of  the  right  to  purchase  public  lands  of  the  United 
States,  the  officers  of  the  land  department  act  judicially;  and  their 
judgments  cannot  be  collaterally  assailed  in  an  action  at  law. — 
Plummer  t.  BrouTti,  544. 

5.  Title  Aoquibed  bt  Fbaud  —  Tbust  —  Action  to  Compel  Con- 
veyance OF  Legal  Title.  —  If   the  successful   claimant  has   ac- 

?uired,  pursuant  to  the  judgment,  the  le^l  title  affected  with  any 
raud  or  trust  in  relation  to  it^  he  will  be  regarded  in  equity 
as  a  trustee  of  the  true  owner,  who  may  by  a  proper  proceeding 
compel  a  conveyance  to  himself  of  the  legal  title.  —  Id. 

6.  Pleading  —  Evidence.  —  In  an  action  bv  the  unsuccessful  claim- 
ant to  compel  a  conveyance  of  the  legal  title,  the  plaintiff  must 
distinctly  allege  and  clearly  prove  that  he  occupies  such  a  status 
as  gives  him  the  right  to  control  the  legal  title.  —  Id. 

7.  The  action  was  brought  by  an  unsuccessful  claimant  of  the  right 
to  purchase  certain  public  land  of  the  United  States  under  the 

Sre-emption  and  homestead  laws,  against  the  successful  claimant, 
>  compel  the  latter  to  convey  the  legal  title  to  the  plaintiff.  The 
complaint  showed  that  in  the  contest  as  to  the  right  to  purchase, 
the  land  department  had  decided  that  the  defendant  settled  upon 
and  occupied  the  land  before  the  plaintiff  entered  upon  it,  and 
had  not  abandoned  his  occupation,  and  that  the  plaintiff  invaded 
the  occupation  of  the  defendant,  and  was  not  a  qualified  pre- 
emptor.  Held,  that  the  plaintiff  was  not  in  a  position  to  control 
the  legal  title  issued  to  the  defendant.  —  Id. 

8.  Insufficient  Allegations  of  Fbaud.  —  In  order  to  avoid  the 
conclusiveness  of  the  judgment  of  the  land  department,  the  com- 
plaint alleged  in  general  terms  that  the  judgment  was  based  upon 
certain  false,  perjured,  incompetent,  and  irrelevant  evidence  intro- 
duced by  the  defendant,  but  aid  not  state  what  the  evidence  wa^*. 
Beld,  that  the  complaint  was   insufficient.  —  Id, 

8.   Settlebs  upon  Unsubveted — Aqbeement  fob  Conveyance  when 
Void.  —  An    agreement   between    settlers    upon    unsurveyed    public 
lxx.  cal.— 45 
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lands  of  the  United  States  to  the  effect  that,  after  their  respective 
lands  should  be  surveyed  and  patents  obtained  therefor,  each 
would  convey  to  the  other  such  land  embraced  in  the  patent  to  him 
as  was  in  the  possession  of  the  other  at  the  time  of  the  agree- 
ment, is  void  under  section  2263  of  the  United  States  Revised 
Statutes,  unless  the  parties  are  settlers  and  have  their  improve- 
ments upon  the  same  legal  subdivision.  —  Turner  v.  Donnelly,  597. 

10.  Conclusiveness  of  Patent  —  False  Oath  of  Applicant  to  Pre- 
empt. —  A  patent  for  public  lands  of  the  United  States  issued  to  a 
pre-emptor  cannot  be  collaterally  attacked  on  account  of  the  false 
oath  of  the  patentee  in  making  his  application  to  pre-empt  the 
land.  — /d. 

11.  School  Lands  — Act  of  April  26,  1858  —  Excessive  Sale  — 
Certificate  op  Purchase.  —  Under  the  act  of  April  26,  1858,  ex- 
cept in  certain  cases  specified  therein,  a  sale  of  school  lands  to 
one  person  containing  more  than  160  acres  is  void,  and  a  certificate 
of  purchase  therefor  issued  by  the  sheriff  conveys  no  title. — 
Hicken  v.  French,  430. 

12.  Indemnity  School  Lands  —  Defective  Selections  —  Confirma- 
tion OF  State  —  Previous  Settlement  —  Good  Faith  of  Set- 
tler—  Decision  of  Interior  Department.  —  Under  the  act  of 
Congress  of  March  1,  1877,  confirming  to  the  state  the  title  to 
indemnity  school  lands  the  selections  of  which  were  defective  or 
invalid,  but  excepting  from  the  confirmation  lands  on  which  a 
bona  fide  pre-emption  or  homestead  settlement  had  been  made 
previous  to  the  certification  to  the  state,  the  questioi  of  the 
bona  fides  of  such  a  previous  settlement  is  one  of  fact,  or  of  mixed 
law  and  fact,  and  the  decision  of  the  department .  of  the  interior 
thereon  in  a  case  involving  the  question  is  final.  —  iJreen  v.  Hayes, 
276.  V 

13.  Patentee  from  State — Action  to  Quiet  Title  against  —  Al- 
legations of  Fraud.  —  In  an  action  by  an  alleged  pre-emptor  of 
such  land,  claiming  title  under  a  previous  settlement,  to  quiet  his 
title,  as  against  a  patentee  from  the  state,  and  to  have  the  title 
of  the  latter  declared  void  on  the  ground  that  his  application  to 
purchase  the  land  from  the  state  was  fraudulent,  the  facts  con- 
stituting the  fraud  must  be  specifically  alleged  in  the  complaint. 
— /d. 

14.  Defective  Application  to  Purchase  —  Impeachment  of  Patent 
—  State  Title.  —  In  such  an  action,  the  plaintiff  cannot  question 
the  validity  of  the  patent  to  the  defendant  on  the  ground  that 
his  application  to  purchase  was  defective  or  irregular,  because  he 
is  not  seeking  to  obtain  the  title  of  the  state. — Id. 

See  Boundaries,  2 ;   Water  and  Water  Rights,  2. 
PUBLIC  MESSENGER.     See  Common  Carrier,  5. 

PUBLIC  OFFICERS.    See  County  Treasurer;  Immigration  Commis- 
sioner;   PuBUO   Policy;   Road  Overseer. 

PUBLIC  POLICY. 

PuDLic  Officer  —  Deputy  Sheriff  —  Agreement  to  Compensate.  — 
An  agreement  to  compensate  a  deputy  sheriff  for  procuring  evi- 
dence which  would  lead  to  the  conviction  of  a  person  implicated  in 
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a  certain  crime  is  not  contrary  to  public  policy  if  the  crime  was 
committed  and  the  trial  had  in  a  county  other  than  that  in  which 
the  deputy  sheriff  was  an  officer.  —  Harris  v.  More,  602. 


PUBLIC  SQUARES.    See  Van  Ness  Ordinance. 

PUBLIC  USE.    See  Dedication,  I,  2,  4. 

PURCHASE  PRICE.  See  Fobteitube;  Foreclosure  Sale,  1;  Fraud- 
ulent Conveyance,  7;  Specific  Performance,  5;  Vendor 
AND  Vendee,  3,  4. 

QUIET  ENJOYMENT.     See  Lease,   1-6. 

QUIETING  TITLE.  See  Amendments,  2;  Parties;  Pubuo  Lands, 
13,  14;  Summons,  6. 

RAILROAD.     See  Common  Carrier,  2-6,  7;  Vendor  and  Vendee,  1. 

RAPE.     See  Criminal  Law.  35-37. 

RATIFICATION.    See  Fraudulent  Conveyance,  4. 

RECEIVER.    See   Corporations,   2. 

RECITAL.  See  Criminal  Law,  20,  28;  Estate  or  Decedent,  13; 
Summons,  4;  Tax  Deed. 

RECLAMATION.     See  Swamp  Lands. 

RECORDING.    See  Agency,  10;  Contract,  4;  License,  6. 

RECORDS.    See  Evidence,  11,   12;   Street  Assessment,  5,  7. 

RECOUPMENT.     See  Lease,  5. 

REFERENCE. 

1.    Practice  —  Want  or  Diligence  in  Prosecution  —  Dismissal.— 
.  The  reference  of  an  action  for  trial  and  judgment  does  not  deprive 
the  court  of  power  to  order  its  dismissal  for  want  of  diligence  in 
its  prosecution  before  the  referee.  —  Saville  v.  Frisbie,  87. 

^.  The  action  was  commenced  on  the  31st  of  March,  1860.  On  the 
15th  of  May,  1861,  it  was  referred  to  a  referee  to  report  a  judg- 
ment. In  the  years  1862  and  1863,  the  plaintiff  introduced  a 
portion  of  his  evidence,  but  no  further  steps  were  taken  in  the 
matter  until  June,  1883.  In  August,  1868,  the  original  plaintiff 
died,  and  on  the  24th  of  February,  1881,  his  administrator  was 
substituted  in  his  place.    The  administrator  knew  ol  the  condition 
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of  the  action  for  at  least  ten  years  before  his  substitution.  On  the 
6th  of  November,  1883,  the  court  made  an  order  dismissing  the 
action  for  want  of  diligence  in  its  prosecution.  Held^  that  the 
order  was  proper.  —  Id, 

REFORMATION.    See  False  Rbpbbsbntatioks^  L 

RELEASE.    See  Aoenot,  1. 

RENT.    See  Lease,  5,  6. 

RESCISSION.    See  Fbauduubnt  CoNyETANOB,  6;   Vendob  and  Vek- 

DEB,  3 

RES   QEST^.    See  Cbiminal  Law,   18. 
RESIGNATION.    See  Estate  or  Decedent,  17,  18. 
RESISTANCE.    See   Cbiminal   Law,   36-37. 

RESOLUTION.    See  Mobtoaoe,  4,  6. 

RESTRAINING  ORDER.    See  Injunction^  1. 

RETAINER.    See  Place  or  Tbiai,  1. 

REVENUE.    See  Taxation. 

REVOCATION  OF  AUTHORITY.    See  Aqenot,  58-6;  Oontbact,  8. 

RIPARIAN  PROPRIETORS.    See  Wateb  and  Watbb  Rights. 

ROAD  OVERSEER. 

Duty  of  Supervisobs  to  Afpoint  —  Appointment  cannot  be  Com- 
pelled BT  Mandamus.  —  The  provision  of  section  2642  of  the 
Political  Code,  as  amended  in  1883,  requiring  the  board  of  super- 
visors of  each  county,  upon  the  petition  of  a  majority  of  the  tax- 
payers of  a  road  district,  to  appoint  a  road  overseer  therefor,  is 
merely  directory,  and  a  writ  of  mandate  will  not  lie  to  compel 
the  board  to  appoint  a  particular  person  to  such  office.  —  Dav%9' 
8on  V.  Board  of  SuperviaorM  of  Bolano  County^  612. 

ROBBERY.    See  Cbiminal  Law,  39. 
RULE  OF  COURT.    See  Jubt  and  Jubobs,  1. 
SACRAMENTO.    See  Taxation. 
SALE.    See  Statute  or  Fbauds;  Tax 
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SAN   FRANCISCO.    See  Van  Ness  Ordinance. 

SCHOOL  LANDS.    See  Public  Lands,  11-14. 

SEAL.    See  Mobtoagb,  3,  4. 

SEASHORE.    See  Boundabibs,  1. 

SERVANT.    See   Emplotbb  and  Eicploteb;  Master  and  Sebvant; 
Negligence,  1. 

SETTLERS.    See  Public  Lands. 

SHERIFF.    See  New  Tbial,  2;  Pubuc  Pouot. 

SLANDER. 

1.  WoBDs  Imputing  Want  op  Chastity.  —  The  action  was  brought 
to  recover  damageB  for  an  alleged  slander.  The  complaint  averred 
that  the  defendant  said  of  and  concerning  the  plaintiff,  that  "  she 
was  a  bad  woman,  and  that  you  had  better  have  nothing  to  do 
with  her  case,  as  it  is  a  very  bad  one;  that  she  had  not  lived 
with  her  husband  for  two  years  previous  to  his  death,  and  that 
she  was  the  cause  of  her  husband's  death ;  that  she  had  driven  him 
to  drinking,  and  that  her  husband  fell  while  drunk,  and  was 
killed."  It  was  further  alleged  that  the  words  signified,  and 
were  understood  by  the  hearer  to  mean,  that  the  plaintiff  had 
deserted  her  husband,  and  had,  prior  to  his  death,  led  an  unchaste 
life,  and  had  become  enceinte  while  living  apart  from  him,  and 
that  such  bad  conduct  on  her  part  drove  him  to  drinking,  and 
caused  his  death.  Held^  that  the  complaint  stated  a  cause  of 
Action.  —  KedroUvansky  v.  Niebaum,  216. 

2.  Meaning  op  Ambiguous  Wobds  —  Question  pob  Juby.  —  In  such 
a  case,  the  words  used  being  ambiguous,  their  meaning  is  for 
the  jury  to  determine.  —  Id. 

3.  Slandeb  op  Title  —  Pbiob  Action  to  Detebmine  Title  —  Non- 
suit.—  In  an  action  to  recover  damages  for  slander  of  title,  the 
defendant  is  entitled  to  a  nonsuit,  if  the  evidence  shows  that  the 
existence  of  the  title  alleged  to  have  been  slandered  is  in  dispute 
in  a  prior  action  between  the  parties  brought  for  the  purpose  of 
determining  their  rights.  —  Thompson  v.  White,  136. 

See  Libel. 
SPECIAL  ADMINISTRATOR.    See  Estate  op  Decedent,  9,  10. 
SPECIFIC  PERFORMANCE. 

1.     CONTBACT     MUST     BE     DePINITE     AND     CEBTAIN  —  EVIDENCE. — The 

specific  performance  of  a  contract  cannot  be  had  unless  the  thing 
agreed  to  be  done  is  definite  and  certain  in  its  terms  and  in  itself, 
and  the  party  claiming  performance  establishes  by  clear  and  satis- 
factory proof  the  existence  of  the  contract  as  he  alleges  it.  — 
Magee  v.  McManus,  553. 
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SPECIFIC    PERFORMANCE    (Continued). 

2.  Contract  fob  Indemnity  —  Agreement  to  Execute  Note  and 
Mortgage.  —  The  action  was  brought  to  procure  the  specific  per- 
formance of  a  parol  contract.  The  complaint  alleged  that  the 
plaintiflf,  having  become  liable  as  the  accommodation  surety  for  the 
defendant  on  two  promissory  notes,  bearing  a  given  rate  of  inter- 
est, entered  into  a  contract  with  her  whereby  she  promised,  in 
consideration  of  his  joining  with  her  in  the  execution  of  a  new 
note  for  six  hundred  dollars,  payable  six  months  after  date,  at  a 
different  rate  of  interest,  to  secure  him  against  liability  on  the 
three  notes  by  giving  him  her  individual  note  secured  by  a  mort- 
gage upon  her  homestead  property,  the  note  to  be  made  payable 
to  him  at  the  same  time  as  the  six-hundred-dollar  note,  in  a  sum 
equal  to  the  whole  amount  then  due  on  the  three  note?^  and  to 
bear  the  same  rate  of  interest,  and  the  mortgage  to  be  made  in 
such  an  amount  as  would  secure  him  against  any  liability  by 
reason  of  his  becoming  her  surety.  The  court  found  the  contra<^ 
as  alleged  in  the  complaint,  except  that  it  was  made  in  considera- 
tion of  the  plaintiff  becoming  surety  on  a  note  payable  one  year 
after  date.  Held,  that  specific  performance  of  the  contract  could 
not  be  had,  —  1.  Because  the  contract  as  alleged  in  the  complaint 
and  as  found  by  the  court  differed  in  the  consideration;  and  2. 
Because  the  contract  was  indefinite  and  imcertain  both  as  to  the 
time  of  payment  of  the  note  and  mortgage,  and  as  to  the  amount 
for  which  the  mortgage  was  to  be  given,  and  the  rate  of  interest 
on  the  note.  —  Id. 

3.  Waiver  of  Right  to  Specific  Performance.  —  The  plaintiff  per- 
formed his  part  of  the  contract,  but  there  was  no  subsequent  as- 
certainment or  agreement  as  to  the  amount  and  terms  of  the 
mortgage;  nor  did  he  make  any  demand  on  the  defendant  for  a 
performance  on  her  part  until  after  the  debt  for  which  he  was 
surety  became  due,  at  which  time  the  contract  in  its  original 
shape  could  not  be  performed.  Held,  that  the  plaintiff  had  waived 
his  right  to  a  specific  performance  of  the  contract.  —  Id, 

4.  Surety  —  Rights  of  afteb  Payment  —  Insolvency  of  Princi- 
pal—  Homestead  —  Excessive  Value.  —  The  complaint  alleged 
and  the  court  found  that  the  defendant  was  insolvent,  but  owned 
certain  premises  which  she  claimed  as  a  homestead.  The  notes 
on  which  the  plaintiff  was  surety  were  otherwise  unsecured. 
Held,  that  upon  the  payment  of  the  notes  by  the  plaintiff,  his 
remedy  was  by  an  action  at  law  against  the  defendant  to  recover 
the  amount  that  he  had  paid,  and  that  the  judgment  therein 
might  be  enforced  against  the  homestead  premises  to  the  extent 
that  they  exceeded  in  value  the  amount  allowed  by  the  statute. — 
Id, 

Contract  for  Sale  of  Land  —  Inadequacy  of  Consideration  — 
Waiver.  —  A  vendor,  under  a  contract  for  the  sale  of  land,  by 
accepting  the  purchase-price  agreed  to  be  paid  therefor,  and  de- 
livering a  deed  in  which  a  portion  of  the  land  was  fraudulently 
omitted,  though  supposed  by  the  vendee  to  include  the  whole, 
waives  his  right  to  object  to  a  specific  performance  of  the  contract 
on  the  ground  of  the  inadequacy  of  the  consideration.  —  Nicholson 
V.  Tarpey,  608. 

See  Estate  of  Decedent,  17. 
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STAGE  COMPANY.     See  Common  Cabbieb,  8,  10. 
STATE  LANDS.    See  Public  Lands. 
STATEMENT  OF  CASE.    See  New  Tbial,  4,  6. 

STATUTE  OF  FRAUDS. 

Sale  —  Contbact  fob  Sale  op  Hobses  —  Acceptance  and  Receipt 
OP  Pabt.  —  The  defendants  agreed  verbally  to  sell  the  plaintiff  one 
hundred  unbroken  horses,  at  a  specified  price  each,  out  of  a  band 
of  horses  belonging  to  them,  then  running  at  large.  The  contract 
provided  that  the  defendants  were  to  gather  up  a  number  of  the 
horses  of  the  band  from  time  to  time,  from  which  the  plaintiff 
was  to  select  a  certain  number,  and  commence  breaking  them,  after 
which  the  number  so  selected  and  broken  were  to  be  turned  into  the 
defendants'  pasture,  and  another  selection  made  in  like  manner 
until  the  whole  number  agreed  to  be  sold  should  be  gathered  up, 
selected,  and  broken.  Thereupon  the  horses  were  to  be  paid  for 
by  the  plaintiff,  and  then  taken  by  him  from  the  premises  of  the 
defendants.  The  defendants  gathered  up  a  number  of  the  horses, 
from  which  the  plaintiff  selected  twenty-two,  which  he  broke,  and 
turned  into  the  pasture  of  the  defendants.  Thereafter  the  de- 
fendants refused  to  further  perform  their  part  of  the  contract. 
Held,  that  the  contract  was  void  under  the  statute  of  frauds.  — 
Temey  v.  Doten,  399. 

STATUTE  OF  LIMITATIONS. 

1.  Debtob  and  Cbeditob  —  Wbttten  Acknowledgment  of  Debt  — 
Agbeement  to  Abbitbate.  —  A  written  agreement  between  a  debt- 
or and  creditor  for  the  arbitration  of  a  disputed  indebtedness, 
which  recites  in  general  terms  the  fact  of  indebtedness,  and  con- 
tains a  promise  by  the  debtor  to  pay  the  amount  of  the  award, 
whether  made  before  or  after  the  statute  of  limitations  has  run 
against  the  demand,  is  not  sufficient  to  defeat  the  bar  of  the 
statute  in  an  action  brought  on  the  original  indebtedness  after 
the  statute  has  run.  —  Curtis  v.  City  of  Sacramento,  412. 

2.  WATEBi  Rights  —  Advebse  Possession  and  Useb  —  Claim  of 
Right.  —  An  adverse  possession  and  user  of  water  for  five  years 
continuously  and  uninterruptedly,  with  the  knowledge  of  and  to 
the  injury  of  the  true  owner,  will  bar  the  right  of  the  latter 
thereto;  but  a  mere  claim  of  right  to  the  use  and  enjoyment  of 
the  water,  however  long  continued,  will  not  have  that  effect. — 
Cow  v.  Clough,  346. 

3.  Denial  of  Right  to  Possession.  —  The  mere  denial  by  the  owner 
of  the  right  of  the  adverse  user  to  the  possession  of  the  water  is 
not  a  sufficient  interruption  thereof  to  prevent  the  statute  of  limi- 
tations from  operating  as  a  bar.  —  Jd. 

4.  Findings  —  Evidence.  —  The  findings  on  the  plea  of  the  statute 
of  limitations  examined,  and  held  sufficient,  and  supported  by  the 
evidence.  —  Id, 

5.  Findings.  —  A  finding  that  all  the  allegations  of  the  complaint 
are  true  is  a  sufficient  finding  on  a  plea  of  the  statute  of  limita- 
tions, if  the  complaint  contains  averments  showing  that  the  stat- 
ute had  not  run.  —  Lewis  v.  Adams,  403. 
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STATUTE   OF   LIMITATIONS    (Continued). 

6.  Immaterial  Issue  —  Finding.  —  The  defendants  pleaded  section 
337  of  the  Code  of  Civil  Procedure  in  Uar  of  the  action.  Held. 
that  the  section  did  not  apply,  and  that  no  finding  on  the  subject 
was  required.  —  LouvcUl  v.  Oridley,  607. 

See  Adverse  Possession;  Estate  or  Decedent,  4,  5;  Guardian 
AND  Ward,  2;  Judgment,  2;  Nbougencb,  2;  Nonsuit;  Ten- 
ants IN  Common,  2,  3;  Trespass;  Trust,  7. 

STAY  OF  PROCEEDINGS.    See  Place  of  Trial,  2. 
STIPULATION.    See  Evidence,  24,  25;  New  Trial*  6. 

STOCKHOLDER.    See  Corporations,  2. 

STREET  ASSESSMENT. 

1.  City  of  Oakland  —  Macadamizing  Portions  of  Street.  —  Un- 
der the  statutes  of  1864  and  1870,  authorizing  the  city  council  of 
the  city  of  Oakland  to  order  the  whole  or  any  portion  of  the 
streets  of  the  municipality  macadamized,  the  city  council  has 
power  to  let  the  work  of  macadamizing  separate  portions  of  a 
street  in  one  contract.  —  Alameda  Macadamizing  Company  v. 
William^e,  534. 

2.  Protest  against  Proposed  Work  —  Evidence  —  Findings  — 
Judgment  —  Presumption.  —  The  action  was  brought  to  foreclose 
an  assessment  for  the  macadamizing  of  a  street  in  the  city  of 
Oakland.  An  issue  was  raised  by  the  pleadings  as  to  whether 
a  majority  of  the  property  owners  on  the  line  of  the  street  pro- 
tested against  the  proposed  work.  On  the  trial,  the  court  ex- 
cluded the  written  protest  offered  in  evidence  by  the  defendant, 
but  the  plaintiff  admitted  the  names  of  the  protestants,  and  the 
number  of  front  feet  owned  by  each  on  the  line  of  the  work. 
Findings  were  waived,  and  judgment  rendered  in  favor  of  the 
plaintiff.  Held,  that  it  would  be  presumed  that  a  majority  of  the 
property  owners  on  the  line  of  the  work  did  not  protest.  —  Id. 

3.  Held,  further,  that  the  exclusion  of  the  written  protest  was  with- 
out prejudice  to  the  defendant,  as  the  admission  of  the  plaintiff 
afforded  him  the  benefit  of  the  testimony  which  the  protest  would 
have  furnished.  —  Id. 

4.  Description  of  Land  —  Side  Line  of  Street  as  Boundart.  —  In 
such  an  action,  where  the  complaint  describes  the  land  assessed  as 
bounded  by  the  side  line  of  the  adjoining  street,  the  presumption 
that  the  land  extends  to  the  center  of  the  street  is  rebutted.  —  Id. 

5.  Record  of  Street  Assessment  —  Evidence.  —  Under  section  18 
of  the  act  of  April  4,  1864,  the  records  of  a  street  assessment 
kept  by  the  marshal  of  the  city  of  Oakland,  and  signed  by  him, 
have  the  same  force  and  effect  as  other  public  records,  and  copies 
therefrom  duly  certified  are  admissible  in  evidence  with  the  same 
effect  as  the  originals.  —  Id. 
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STREET  ASSESSMENT  (Continued). 

6.  Demand  of  Payment  —  Assessment  to  Unknown  Owners. — 
Under  that  act,  where  the  land  is  assessed  to  unknown  owners,  the 
demand  for  the  payment  of  the  assessment  must  be  publicly  made 
on  the  premises;  a  demand  made  to  the  owner  personally,  or  on 
the  street  in  front  of  the  premises,  is  insufficient.  —  Id, 

7.  Action  to  Envobce  —  Recobo  of  Supervisors  —  Evidence  to 
Identify.  —  In  an  action  to  enforce  an  alleged  street  assessment 
in  the  city  and  county  of  San  Francisco,  parol  evidence  is  ad- 
missible to  show  that  a  certain  document,  offered  by  the  plaintiff 
as  the  record  of  the  board  of  supervisors  ordering  the  work  upon 
which  the  assessment  was  founded  to  be  done,  was  not  in  fact  a 
record  of  the  board,  and  that  the  true  record  did  not  authorize  the 
work.  —  Dyer  v.  Brogan,  136. 

STREET  AND  HIGHWAY.    See  Dedication;  Injunction,  2;  Stbfxt 
Assessment;  Summons,  3. 

SUBPCENA.    See  Contempt,   1;  Continuanok. 

SUBSCRIPTION.    See  Contract,  8. 

SUMMONS. 

1.  Publication  —  Affidavit  for — Statement  of  Facts  in  —  Ju- 
risdiction—  Judgment.  —  Under  section  412  of  the  Code  of  Civil 
Procedure,  an  affidavit  for  the  publication  of  summons  against  a 
non-resident  defendant,  in  a  cat^e  where  the  complaint  is  unveri- 
fied, must  state  the  facts  showing  the  existence  of  a  cause  of 
action  against  the  defendant,  and  that  he  is  a  necessary  or  proper 
party  to  the  action;  otherwise  the  court  does  not  acquire  juri^i- 
diction  of  the  defendant  by  reason  of  the  attempted  service  by 
publication,  and  a  judgment  by  default  founded  thereon  is  void. 
—  County  of  Yolo  v.  Knight,  431. 

2.  Statement  of  Legal  Conclusion  Insufficient.  —  In  such  a  case, 
an  affidavit  which  merely  states  that  the  plaintiff  has  a  good 
cause  of  action  against  the  defendant,  and  that  he  is  a  necessary 
and  proper  party  defendant,  is  insufficient.  —  Id. 

3.  Action  to  Condemn  Land  —  Public  Highway  —  Proceedings 
BEFORE  Supervisors.  —  In  an  action  to  condemn  land  for  a  pub- 
lic highway,  an  affidavit  for  the  publication  of  summons,  where  the 
complaint  is  unverified,  must  show  that  the  proceedings  before  the 
board  of  supervisors  have  been  had  as  provided  in  sections  2698 
to  2708  of  the  Political  Code.  — /d. 

4.  Appeal  from  Judgment  —  Recitals  in  Findings  —  Defendant 
not  Concluded  bt.  —  On  an  appeal  from  a  judgment  by  default, 
rendered  after  an  insufficient  service  of  summons  by  publication, 
the  defendant  is  not  concluded  by  a  recital  in  the  findings  that 
due  proof  had  been  made  that  the  summons  was  legally  served  up- 
on him,  Bvd  his  time  for  answering  had  expired.  —  Id, 

6.  Proof  of  Service  —  Certificate  of  Notary  Public.  —  The  ser- 
vice of  a  summons  and  complaint  by  a  notary  public  must  be 
proved  by  his  affidavit ;   his  mere  certificate  is  insufficient.  —  Id, 
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SUMMONS   (Continued). 

6.  Practice  —  Defendant  Sued  by  Fictitious  Name  —  Setting 
ASIDE  Summons  —  Dismissal.  —  In  an  action  to  quiet  title  to 
land,  when  the  complaint  alleges  that  the  plaintiff  is  ignorant 
of  the  name  of  a  defendant,  who  is  sued  and  served  with  summons 
under  a  fictitious  name,  as  provided  by  section  474  of  the  Code 
of  Civil  Procedure,  the  defendant  so  sued  is  not  entitled  to  have 
the  service  of  summons  set  aside  and  the  action  dismissed  upon 
showing  that  the  plaintiff  could  have  ascertained  his  real  name 
if  he  had  exercised  reasonable  diligence  in  examining  the  public 
records  of  the  county.  —  Irving  v.   Carpentier,  23. 

See  Counterclaim;  Public  Lands,  3. 

SUPERINTENDENT.    See  Miner's  Lien,  3. 

SUPERVISORS.    See  License,  3-6;  Road  Overseer;  Street  Assess- 
ment, 7;  Summons,  3. 

SUPPORT  AND  MAINTENANCE.    See  Husband  and  Wife,  5. 

SURETIES. 

Discharge  from  Liability  —  Principal  and  Agent.  —  The  sureties 
on  a  bond  for  the  faithful  performance  of  the  duties  of  an  agent 
are  released  from  liability  for  the  subsequent  defaults  of  the  agent 
if  the  principal  and  agent,  without  the  knowledge  or  consent  of 
the  sureties,  materially  alter  the  terms  of  the  contract  of  agency, 
or  if  the  principal  continues  the  agent  in  his  employ  after  knowl- 
edge that  he  has  misappropriated  money  coming  into  his  hands 
as  agent.  —  Roberta  v.  Donovan,  108. 

See  Specific  Performance,  4. 
SURPLUSAGE.    See  Executors  and  Administeatobs,  2. 
SURPRISE.    See  Foreclosure  Sale,  2,  3. 
SURVEY.     See  Boundaries,  2. 
SURVEYOR-GENERAL.    See  Public  Lands,  2. 

SWAMP  LANDS. 

1.  Reclamation  —  View  by  Commissioners  —  Joint  View  not 
Necessary.  —  Under  section  3456  of  the  Political  Code,  the  com- 
missioners appointed  to  make  an  assessment  for  the  reclamation  of 
swamp  land  need  not  act  jointly  in  viewing  the  lands  within  the 
district.  —  Swamp  Land  District  No,  307  v.  Qwynn^  566. 

2.  Sufficiency  of  View  —  Finding  —  Evidence.  —  The  court  found 
that  the  lands  in  the  district,  and  each  and  every  tract  thereof, 
were  viewed  by  the  commissioners.  At  the  time  of  the  view,  the 
lands  were  mostly  covered  with  water,  but  the  commissioners  were 
at  a  point  where  they  could  look  over  the  whole  area  of  the  dis- 
trict and   see  every  part  of  it,  except  a  few  small  parcels  along 
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SWAMP  LANDS   (Continued). 

its  eastern  margin,  which  were  hidden  from  view  by  trees.  Held, 
that  the  finding  was  sustained  by  the  evidence,  and  that  the  view 
was  not  insufficient  in  point  of  law.  —  Id. 

3.  Assessment  Roll  —  Evidence  to  Contradict  —  Arbitrary  As 
SESSMENT.  —  Conceding  that  the  assessment  roll  of  a  swamp-land 
district,  when  properly  certified  by  the  commissioners,  becomes  a  i 
official  record  within  the  meaning  of  sections  1920  and  1926  of  the 
Code  of  Civil  Procedure,  and  evidence  of  all  the  facts  recited  in 
it,  still  it  is  only  prima  fade  evidence,  and  may  be  contradicted  by 
showing  that  the  assessments  were  arbitrarily  made  without  refer- 
ence to  the  proportionate  benefits  to  be  derived  to  each  piece  of 
land  assessed   by  reason  of  the  proposed   work.  —  Id. 

4.  Satisfaction  of  Assessment  —  Tender  of  Warrant  of  Dis- 
trict.—  The  defendants  tendered  in  payment  of  the  assessment 
a  warrant  of  the  district  for  a  larger  sum  than  the  amount  of 
the  assessment.  The  warrant  was  owned  by  a  third  person,  nnd 
was  tendered  only  for  the  purpose  of  having  the  assessment  in- 
dorsed thereon,  and  was  not  intended  to  be  given  up  and  canceled. 
Held,  that  the  tender  was  not  a  satisfaction  of  the  assessment 
under  section  3465  of  the  Political  Code.  —  Id. 

TAXATION. 

1.  Revenue  —  Act  of  May  17,  1861  —  City  of  Sacramento.  —  Un- 
der the  act  of  April  25,  1863,  incorporating  the  city  of  Sacra- 
mento, the  revenue  act  of  May  17,  1861,  became  a  part  of  the 
city  charter  so  far  as  concerns  the  mode  of  assessing,  levying, 
and  collecting  the  municipal  taxes.  —  People  v.  Clunic,  504. 

2.  Repeal  of  Act.  —  The  revenue  act  of  May  17,  1861,  so  far  ns  its 
operation  as  a  general  law  is  concerned,  was  repealed  by  section  18 
of  the  Political  Code;  but  so  far  as  it  was  incorporated  into  and 
became  a  part  of  the  charter  of  the  city  of  Sacramento,  it  was 
continued  in  force.  —  Id. 

3.  Assessment  of  City  Lots.  —  The  assessment  in  question  held  in- 
valid on  the  authority  of  Terrill  v.  Groves,  18  Cal.  149,  the  point 
there  decided  being  that  city  lots  must  be  separately  assessed,  and 
a  separate  valuation  placed  on  each.  —  Id. 

See  Adverse  Possession,  1;  Tax  Deed. 
TAX  COLLECTOR.    See  Criminal  Law,  38. 

TAX  DEED. 

Recital  —  Sale  —  Invalidity  of  Deed.  —  A  tax  deed  which  recites 
that  the  tax  collector  offered  the  land  on  which  the  tax  was  levied 
for  sale  as  one  parcel,  instead  of  offerirg  it  to  the  person  who 
would  take  the  least  quantity  and  pay  the  tax,  is  void.  —  Frink  v. 
Roe,  298. 

TELEGRAPH  COMPANY.    See  Contempt,  1. 

TENANT.    See  Landlord  and  Tenant. 
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TENANTS  in  COMMON. 

1.  Advebse  Possession  —  Oubteb.  —  Where  a  tenant  in  common  of 
land  is  in  possession  thereof,  acknowledging  or  with  knowledge  of 
the  righta  of  his  co-tenants,  there  must  be,  in  order  to  constitute 
an  ouster  by  him  of  his  co-tenants,  such  acts  of  exclusive  owner- 
ship of  an  unequivocal  character,  overt  and  notorious,  and  of  such 
a  nature  as  by  their  own  import  to  impart  information  and  ^ve 
notice  to  the  co-tenants  that  an  adverse  possession  and  disseisin 
are  intended  to  be  asserted  against  them;  and  this  rule  applies 
wherever  a  co-tenant  enters  under  a  conveyance  which  purports 
to  convey  a  moiety,  or  any  portion  less  than  the  whole,  or  merely 
the  interest  of  the  grantor.  —  Bath  y.  Valdez,  350. 

2.  Deed  or  Entirety  —  Exclusive  Possession  undeb  —  Statute  or 
Limitations.  —  When  a  conveyance  of  land  is  made  by  a  party 
in  the  exclusive  possession  under  a  deed  which  purports  to  convey 
the  whole  of  the  property,  and  the  grantee  enters  into  the  open 
and  notorious  possession  of  the  whole  without  notice  of  a  c(^ 
tenancy,  the  entry  will  be  presumed  to  be  in  the  assertion  of  an 
exclusive  right  in  severalty,  and  is  equivalent  to  an  express  declara- 
tion on  the  part  of  the  grantee  that  he  enters  daimmg  the  whole 
for  himself,  and  is  therefore  such  a  disseisin  as  sets  the  statute 
of  limitations  in  motion  in  his  favor  and  against  his  co-tenants. 
— /d. 

3.  Decree  or  Distribution  —  Estoppel.  —  Under  such  circumstances, 
the  grantee  is  not  estopped  to  set  up  the  statute  of  limitations 
against  the  heirs  of  a  former  owner  by  reason  of  the  fact  that 
the  decree  of  distribution  of  the  estate  of  such  owner  distributed 
the  land  to  the  heirs.  —  Id, 

See  Estoppel;  Husband  and  Wipe,  3;  Trust,  1,  2. 
TENDER.    See  Swamp  Lands,  4. 
TICKET.    See  Common  Carrier,  3,  4. 

TITLE.  See  Adverse  Possession,  12;  Agency,  8,  9;  Cloud  on  Titlb; 
Criminal  Law,  34;  Ejectment,  1;  Estoppel;  Lease,  1; 
Public  Lands,  5-8,  13,  14;  Quieting  Title;  Slander,  3; 
Van  Ness  Ordinance,  1;  Vendor  and  Vendee,  3,  4. 

TOKEN.    See  Criminal  Law,  32. 

TOTAL  LOSS.    See  Insurance,  3-6. 

TRANSCRIPT.    See  Appeal,  5,  7,  8;  Bill  or  Pabtioulabs. 

TREASURER.    See  County  Treasurer. 

TREES,    bee  Nuisance,  1,  2. 

TRESPASS. 

1.  Trespass  by  Cattle  —  Land  in  Fresno  and  Tulare  Counties  — 
Limitation.  —  In  an  action  to  recover  damages  for  tre:»pas8e»  com- 
mitted Uy  cattle  on  land  situated  in  Fres  o  or  Tulare  County,  the 
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TRESPASS   (Continued). 

right  of  recovery  is  not  limited  to  frespaBses  committed  within 
sixty  days  prior  to  the  commencement  of  the  action.  —  HeUbron 
V.  ticinlen,  482. 

See  Lease,  3,  4. 

TRIAL.    See  Ck)NTiifUANGi. 

TRUST. 

L  Partition  —  Aobeement  between  Co-tenants  —  Decree.  —  Pend- 
ing a  suit  for  the  partition  of  a  ranch,  the  plaintiff,  who  owned 
an  undivided  interest  therein,  conveyed  his  interest,  except  a 
specified  portion  reserved  to  himself,  to  the  defendants,  a  committee 
of  trustees  acting  on  behalf  of  a  league  formed  of  certain  tenants 
in  common  of  the  ranch,  of  which  the  plaintiff  was  a  member.  At 
the  time  of  the  conveyance,  the  defendants  executed  and  delivered 
to  the  plaintiff  a  writing  by  which  they  consented  and  agreed  that 
be  should  have  set  off  to  him  by  the  decree  in  the  partition  suit 
the  portion  so  reserved,  and  that  they  would  use  their  influence 
to  secure  the  same  to  him.  By  a  subsequent  transaction,  to 
which  the  plaintiff  was  not  a  party,  the  defendants  acquired  title 
to  the  undivided  interest  of  one  Gates,  a  tenant  in  common  in 
the  ranch.  The  interlocutory  decree  in  the  partition  suit,  after 
determining  the  respective  rights  of  the  parties,  adjudged  that 
the  interest  of  the  plaintiff  should  be  set  off  to  him  within  the 
boundaries  of  the  reservation  made  in  his  deed  to  the  defendants. 
That  portion  of  the  ranch  contained  3138  acres.  Eight  hundred 
and  twenty-six  acres  of  it  were  allotted  and  set  apart  to  the  plain- 
tiff as  his  ascertained  and  adjudged  interest;  the  remainder  was 
allotted  and  set  apart  to  Gates  as  his  ascertained  interest;  while 
the  interest  acquired  by  the  defendants  under  their  deed  from  the 
plaintiff  was  allotted  and  set  apart  to  them  in  a  portion  of  the 
ranch  wholly  outside  of  the  reservation.  The  final  judgment,  from 
which  no  appeal  was  taken,  confirmed  these  allotments.  Held, 
that  the  legal  title  acquired  by  the  defendants  to  the  portion  of 
the  reservation  allotted  to  Gates  was  not  held  in  trust  for  the 
plaintiff.  —  McBrown  v.  Dalton,  89. 

2.  Action  to  Enforce  Trust  —  Parties.  —  Held  further,  that  the 
defendants  held  the  legal  title  to  the  land,  which  they  acquired 
from  Gates  and  the  plaintiff  in  trust  for  the  members  of  the 
league,  and  that  the  plaintiff,  as  a  member  of  the  leaj^e,  might 
enforce  the  trust  in  an  action  to  which  all  the  beneficiaries  were 
parties,  but  not  otherwise.  —  Id. 

3.  Express  Trust  —  Termination  of  —  Conveyance  by  Trustor  — 
Estate  of  Grantee.  —  The  author  of  an  express  trust  which  does 
not  provide  to  whom  the  trust  property  shall  belong  upon  a  failure 
or  termination  thereof  may  convey  the  property  subject  to  the 
trust;  and  the  grantee  will  acquire  all  the  rights  in  and  to  the 
property  that  the  trustor  had.  —  Schlesainger  v.  Mallard,  326. 

4.  Trust  for  Cemetery  Purposes  —  Los  Angeles  —  Quitclaim 
Deed  —  Confirmation  by  Legislature.  —  The  laud  in  Question 
was  originally  part  of  the  pueblo  lands  of  the  city  of  Los  Angeles. 
In  1857,  the  city  set  it  apart  as  a  public  cemetery,  and  conveyed 
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it  to  the  defendant  and  two  others,  since  dead,  in  trust  for  the 
uses  and  purposes  of  a  cemetery.  A  small  portion  of  the  land  waa 
used  for  such  purposes  until  1861,  when  the  city  resolved,  by  ordi- 
nance, to  discontinue  the  use  and  to  remove  the  bodies  there 
buried.  This  was  done,  except  that  a  few  bodies  buried  in  one 
corner  were  not  removed.  In  1870,  the  city,  by  a  quitclaim  deed, 
conveyed  the  land  to  the  grantor  of  the  plaintiffs,  which  convey- 
ance was  subsequently  confirmed  by  an  act  of  the  legislature. 
Held,  that  the  deed,  in  connection  with  the  act  of  confirmation, 
transferred  all  the  interest  of  the  city  in  the  land.  —  Id, 

6.  Resulting  Trust.  —  Held  further,  that  as  to  the  portion  of  the 
land  not  used  for  the  purpose  of  a  cemetery,  and  as  to  which  such 
use  was  discontinued,  a  trust  resulted  by  operation  of  law  in  favor 
of  the  city  and  its  grantees.  —  Id, 

6.  Right  of  Trustor  to  Reconveyance.  —  The  abolition  of  the  cem- 
etery by  the  city  terminated  the  trust  relation,  and  thereupon  it 
became  the  duty  of  the  trustees  to  reconvey  the  trust  property. — 
Id. 

7.  Trustee  cannot  Hold  Adversely  —  Statute  of  Limitations. — 
A  trustee  cannot  be  permitted  to  retain  possession  as  such  after 
repudiating  the  trust  and  claiming  adversely.  —  Id. 

8.  Substitution  of  Trustees  —  Equity.  —  A  court  of  equity  will 
substitute  new  trustees  to  manage  the  trust  property  when  its 
safety  or  proper  administration  so  requires,  but  will  not  do  so  if 
no  good  result  is  to  be  accomplished  thereby.  —  Id. 

9.  Grantee  of  Trustor  —  Conveyance  to  by  Trustee  —  Decree. — 
The  complaint,  after  setting  up  the  trust  and  all  the  facts  con- 
nected with  it,  alleged  that  the  defendant  had  violated  and  re- 
pudiated it,  had  used  the  trust  property  tor  his  own  be^^efit,  and 
that  he  was  an  unfit  person  to  be  trustee.  The  court  found  these 
allegations  to  be  true,  but  instead  of  substituting  a  new  trustee, 
it  decreed  that  the  defendant  should  convey  the  land  if)  the  plliin- 
tiffs,  and  provided  that  they  should  hold  the  lot  in  which  the 
bodies  were  buried,  subject  to  the  public  easement  as  a  place  of 
burial  until  the  bodies  were  removed  by  proper  authority.  Held, 
that  the  decree  was  proper.  —  Id. 

10.  Trust  Deed  —  Delivery  —  Surrender  by  Trustee  —  Cancella- 
tion—  Ejectment  —  Equitable  Defense.  —  The  action  was 
brought  to  recover  the  possession  of  certain  land  originally  owned 
by  one  Soto.  The  plam tiffs  claim  to  have  derived  title  to  the 
demanded  premises  after  the  death  of  Soto,  by  a  conveyance  from 
the  trustee  and  cestui  que  trust  under  a  deed  of  trust  alleged  to 
have  been  executed  by  Soto,  and  empowering  the  trustee  and 
beneficiary  to  convey  in  case  of  his  death  pending  the  trust.  The 
answer  alleged  that  the  trust  deed  was  never  delivered  by  Soto  to 
the  trustee,  but  merely  deposited  with  him  for  safe-keeping,  with 
the  understanding  that  it  should  be  returned  for  cancellation  on 
demand,  and  that  with  tLj  consent  of  the  beneficiary  the  deed  was 
surrendered  to  Soto,  and  canceled  by  the  destruction  thereof. 
Held,  that  the  answer  was  sufficient  to  constitute  an  equitable  de- 
fense.—  Burroughs  v.  I)e  Couts.  361. 
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11.  Acquiescence  by  Beneficiaby  —  Evidence  —  Finding.  —  The 
court  found  that  the  trust  deed  was  surrendered  with  the  intention 
and  agreement  that  the  trust  therein  provided  for  should  cease, 
and  the  property  be  owned  by  Soto  as  if  the  deed  had  never  been 
made;  that  the  beneficiary,  with  full  knowledge  of  the  facts,  ac- 
quiesced therein;  and  that  it  was  intended  that  a  proper  deed 
should  be  executed  reconveying  the  property  to  Soto  and  terminat- 
ing the  trust,  but  on  account  of  neglect  the  deed  was  never  execu- 
ted. The  evidence  showed  that  upon  the  redelivery  of  the  trust 
deed,  it  was  for  some  time  in  the  possession  of  the  beneficiary,  who 
was  the  wife  of  Soto;  that  during  his  lifetime  he  managed  and  pos- 
sessed the  property  as  his  own ;  that  at  his  death  he  devised  only  a 
portion  of  it  to  her,  and  the  residue  to  his  children;  that  she 
was  appointed  and  acted  as  the  executrix  of  his  will,  described  the 
property  as  belonging  to  his  separate  estate,  submitted  to  a  divi- 
sion of  it  as  in  the  will  provided,  sold  her  interest  in  it  as  devised 
to  her,  and  never  asserted  any  claim  under  the  trust  deed  until 
after  twenty-four  years.  Held,  that  the  finding  was  within  the 
issues  and  sustained  by  the  evidence.  —  Id. 

12.  Election  —  Confucting  Interests.  —  Held  further,  that  the  evi- 
dence was  sufficient  to  sustain  a  finding  that  the  beneficiary  elected 
to  take  under  the  will,  and  not  under  the  trust  deed.  —  Id, 

13.  Trust  in  Personal  Property  —  May  be  Created  by  Parol.  —  An 
express  trust  in  personal  property  may  be  created  without  a  written 
transfer.  —  Bellman   v.   McWilliamSt  449. 

14.  Reservation  of  Right  by  Trustor. — A  verbal  transfer  of  money 
in  trust  for  the  use  and  benefit  of  the  children  of  the  trustor,  re- 
serving to  the  latter  the  right  to  draw  from  the  trust  fund  such 
sums  as  he  might  deem  proper  for  his  own  use,  is  valid.  —  Id, 

15.  Revocation  by  Trustor.  —  After  a  trust  has  been  created  and  ac- 
cepted, the  trustor  has  no  power  to  revoke  it  without  the  consent 
of  the  beneficiaries,  unless  such  power  was  reserved  in  the  declara- 
tion of  the  trust.  —  Id, 

See   Homestead,    1;    Libel,    1;   Married  Women;    Mines  and 
Mining,  4;  Public  Lands,  6. 

UNDUE  INFLUENCE.    See  Fraudulent  Conveyance,  5. 

USE.    See  Public  Use. 

VAN  NESS  ORDINANCE. 

1.  San  Francisco  —  Title  Acquired  by  —  Adverse  Possession  — 
Public  Squares.  —  Hoadley  v.  City  and  County  of  San  Francisco, 
50  Cal.  265,  to  the  efi'ect  that  the  plaintiff  acquired  no  title  to 
the  public  squares  in  controversy,  either  by  the  Van  Ness  ordinance 
or  by  adverse  possession,  affirmed.  —  Hoadley  v.  City  and  County 
of  San  Francisco,  320. 

2.  Selections  for  Public  Squares  —  Ratification  of  by  Act  <w 
March  11,  1858.  —  The  selections  of  land  for  public  squares  in 
the  city  of  San  Francisco  made  by  the  commissioners  appointed 
under  ordinances  Nos.  822  and  845  of  the  common  council,  from 
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VAN  NESS  ORDINANCE    (Continued). 

land  lying  west  of  Larkin  Street  and  southwest  of  Johnston  Street, 
and  designated  as  squares  on  the  map  of  the  commissioners  ap- 
proved by  the  board  of  supervisors  on  the  16th  of  October,  1856, 
were  ratified  and  confirmed  by  the  act  of  the  legislature  of  March 
11,  1858,  and  are  consequently  valid,  although  the  selections  em- 
braced more  than  one  block,  and  more  than  one  twentieth  of  t!ie 
land  in  the  possession  of  one  person,  and  the  excess  was  taken 
without  payment  of  compensation  as  provided  in  ordinance  No. 
822.  — /d. 

VARIANCE.    See  Cbimutal  Law,  14,  15,  29. 

VENDOR  AND  VENDEE. 

1.  Contract  fob  Sale  of  Land  —  Acceptance  of  Offeb  Contained 
IN  Circular  —  Railroad  Lands.  —  The  action  was  brought  to  re- 
cover the  possession  of  certain  land  forming  part  of  the  railroad 
lands  of  the  plaintiff.  The  defendant  settled  upon  the  land,  imder 
the  provisions  of  a  printed  circular  issued  by  the  plaintiff,  inviting 
settlers  to  go  upon  its  lands  and  occupy  and  use  them  until  the 
company  was  ready  to  sell,  and  giving  to  such  settlers  the  right 
to  purchase  on  certain  terms  and  conditions,  all  of  which  the  de- 
fendant had  complied  with,  except  the  completion  of  the  purchase, 
which  the  plaintiff  refused  to  permit.  Held,  that  the  acceptance 
by  the  defendant  of  the  offer  contained  in  the  circular  constituted 
a  contract  of  sale,  and  established  the  relation  of  vendor  and  ven- 
dee between  the  plaintiff  and  the  defendant,  and  that  as  the 
defendant  was  rightfully  in  possession,  the  plaintiff  could  not  re; 
cover.  —  Southern  Pacific  Railroad  Company  v.  Terry ^  484.  " 

2.  Vendee  when  not  Entitled  to  Possession  —  Implied  License 
TO  Enter.  —  Under  a  contract  for  the  sale  of  land,  which  does  not 
provide  for  the  purchaser  entering  into  possession,  no  license  to 
enter  is  implied.  —  Oatea  y.  McLean,  40. 

3.  Failure  of  Title  of  Vendor  —  Rescission  by  Vendee  —  Liabil- 
ity for  Purchase  Price.  —  Where  the  contract  provides  for  the 
vendee  taking  possession,  his  remedy,  in  case  the  title  of  the  ven- 
dor fails,  or  he  is  unable  to  make  a  conveyance  as  stipulated  in 
the  contract,  is  to  rescind  or  offer  to  rescind  the  contract,  and  to 
restore  the  possession,  in  which  event  he  may  recover  the  purchase- 
money  advanced,  with  interest  thereon,  together  with  the  value  of 
his  improvements,  deducting  therefrom  such  sum  as  the  use  of 
the  premises  may  reasonably  be  worth.  If,  on  the  contrary,  the 
vendee  chooses  not  to  rescind,  but  to  retain  possession  under  the 
contract,  he  can  do  so  only  on  condition  that  he  pay  the  purchase- 
money  and  interest  according  to  the  contract.  In  the  latter  case, 
it  is  considered  that  he  is  willing  to  receive  such  title  as  the  ven- 
dor is  able  to  give,  and  is  content  with  the  personal  responsibility 
of  the  vendor  upon  his  covenants.  —  Id. 

4.  Contract  for  Sale  of  Land  —  Payment  of  Purchase  Price  — 
Failure  of  Title.  —  Money  paid  by  the  vendee  as  part  of  the 
purchase  price  under  a  contract  for  the  sale  of  land  may  be  re- 
covered if  the  vendor  did  not  have  the  title  at  the  time  the  con- 
tract was  made,  nor  acquire  it  afterwards.  —  Bandera  v.  Lanaing, 
429. 
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See    Attachment;    False   Rbpheseittationb,    2;    FoBmruBB; 
Sfbcifio  Pebfobmangb. 

VENUE.    See  Place  of  Tbial. 


VERDICrr.  See  Criminal  Law,  1,  2,  5,  28,  28;  Ejectment,  2;  Evi- 
dence, 3;  InSUBANCE,  6;  JUDGMENT,  4;  MALICIOUS  PBOSE- 
CUTION. 

VEXATIOUS  LITIGATION.    See  Injunction,  6. 

WAIVER.  See  Affidavit  of  Mebtts,  2;  Evidence,  26;  Execution,  1; 
Findings,  8,  9;  Juby  and  Jubobs,  1;  Justice's  Coubt,  2; 
Specific  Pebfobmance,  3,  5. 

WARD.    See  Guabdian  and  Wabd. 
WARRANT.    See  Swamp  Lands,  4. 

WAIER  AND  WATER  RIGHTS. 

1.  Ripabian  Pbopbietobs  —  Use  of  Watbbs  of  Stbeam  —  Lease  — 
Estoppel.  —  An  upper  riparian  proprietor  who  enters  into  an 
affreement,  purporting  to  be  a  lease,  with  a  lower  proprietor, 
whereby  the  latter  grants  to  him  for  a  certain  term  the  right  to 
the  use  of  the  waters  of  the  adjoining  stream  for  domestic  pur- 
poses and  irrigation,  is  not,  upon  the  expiration  of  the  agreement, 
estopped  from  asserting  his  right  as  a  riparian  proprietor  to  the 
use  of  the  water  of  the  stream.  —  Swift  v.  Ooodrich,  103. 

2.  Public  Lands  —  Appbopbiatob  mat  Remove  Obstbugtions  fbom 
Stbeam.  —  An  appropriator  of  the  waters  of  a  natural  stream 
flowing  through  public  lands  of  the  United  States  has  a  right,  as 
against  a  subsequent  purchaser  from  the  United  States,  to  go  upon 
the  land  of  such  purchaser  higher  up  the  stream  than  the  point 
of  diversion  and  remove  obstructions  from  the  bed  of  the  stream, 
so  as  to  cause  its  waters  to  flow  in  their  natural  channel  to  the 
point  of  diversion.  —  Ware  v.  Walker,  691. 

8.  Ripabian  Pbopbietob  —  Use  of  Stbeam  —  Obdinabt  Flow  —  Ap- 
pbopbiation  —  DivEBSiON  OF  SuBPLUS.  —  A  riparian  proprietor, 
who  has  appropriated  and  uses  all  the  water  of  a  stream  crossing 
his  land,  as  it  ordinarily  flows,  cannot  restrain  the  diversion,  dur- 
ing times  of  extraordinary  high  water,  of  the  surplus  of  the  stream 
not  used  or  appropriated  by  him.  —  Edgar  v.  Stevenson,  286. 

4.  Appbopbiation  —  Equitt  —  Injunction.  —  A  court  of  equity  has 
power  to  ascertain  and  determine,  as  between  several  appropriators 
of  the  waters  of  a  natural  stream,  the  extent  of  the  respective 
rights  of  each  in  the  waters  therein  flowing,  to  regulate  the  use 
thereof  in  such  a  way  as  to  maintain  equality  of  rights  in  the 
enjoyment  of  the  common  property,  and  to  enjoin  a  subsequent 
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appropriator  from  interfering  with  the  rights  of  the  prior  appro- 
priators  as  ascertained  and  established  by  the  court.  —  Frey  y. 
Lotcden,  550. 

5.  Water  Ditch  —  Evidence  of  Capacity  —  Experts.  —  A  witness 
who  has  had  many  years*  practical  experience  in  mining  and 
measuring  and  selling  water  to  miners,  although  not  an  expert  in 
the  science  of  measuring  water,  may  testify  to  the  carrying  ca- 
pacity of  a  particular  water  ditch.  —  Id, 

6.  Watercourses  —  Rights  of  Private  Owners  —  Act  of  May  15, 
1854.  —  The  act  of  May  15,  1854,  creating  a  board  of  commis- 
sioners and  the  office  of  overseer  in  each  township  of  the  several 
counties  of  the  state  to  regulate  watercourses  within  their  respec- 
tive limits,  and  the  acts  amendatory  thereof,  do  not  authorize  those 
officers  to  enter  upon  private  watercourses,  and  to  disturb  the 
owners  thereof  in  their  use  and  enjoyment.  —  Charnock  v.  Rose, 
189. 

See  Statute  of  Limitations,  2,  3. 
WILL.    See  Estate  of  Decedent,  6-8. 
WITNESS.    See  Contempt,  2,  3;  Continuance;  Criminal  Law,  21. 
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